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COLLECTION 
DECREES 


THE COURT OF EXCHEQUER 


TITHE-CAUSES, 


' THE REIGN OF GEORGE THE FIRST. 


{C151 eu a aer 
Rocgxso g, CLitnero. Men. Trau, 
| Middleſex, 10th December 1714. | 3 


HE bill ſtated, that in the year 1673 the plaintiff was col- The rector of 
| | lated unto the rectory and pariſh church of Hanwell, in the church of 
the county of Middleſex, with the chapel of New — —_ 
Brentford, within the ſaid rectory and pariſh of Hanwell, by the ., 1 
then Biſbop of London, patron of the ſaid rectory, and had in- annexed, claims 
duction thereupon ;; that it being uſual for the rector E the ſaid —— 2 the 
iſh to provide a parſpn to officiate as curate in the ſaid chapel Pri ef Bren 
ry New. Brentford, the plaintiff, upon his ſaid induction, Js 
put in a curate to ſupply the cure there, and had ever fince ſup- provided a _ 
1 — the ſame by — — duly qualified ; that the plaintiff and rate to ſerve the 
is predeceſſors have had and received all manner of tithes, both ſad chapel, to 
great and ſmall, and all oblations, Hafer offerings, and dues rom ne ay 
whatſoever, ariſing within the ſaid pariſh of Hanwell and town fish and-Eofter 
of New Brentford, and the titheable places thereof; that the de- offerings, 
fendant, for twenty years paſt, had been a pariſhioner of Han- 
well, and held ſeveral meſſuages and tenements there, which had 
been conſtantly ſtocked with cows, kine, ſheep, horſes, and other 
cattle z that the faid cows and kine yearly produced milk, calves, 
ſheep, wool, and lambs, the — of all which ought to — 
8 OL. II. 
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Rocxazox been paid to the plaintiff in kind, or ſome compoſition made with, 
«gain and paid to him for the ſame; that the defendant had alſo corn, 
CLrTRERDE. grain, and hay, the tithes of which, the plaintiff admitted, he had 
received ; thathe had alſo great quantities of hens, ducks, geeſe, 
Pigs, pigeons, and fiſh ponds, for which he ought to have paid 
yearly tithes in kind, or made a ſatisfaction for the ſame ; that 
he ought alſo to have paid him Eaſter offerings for himſelf, 
wife, and children above fixteen years of age, and for his 
ſervants 3 that he alſo held gardens and orchards therein, 
ucing yearly fruits and herbs; that he alſo depaſtured for 
ire ſeveral horſes; and had honey, for which he ought to have 
paid tithes in kind, or made a compoſition for the ſame z which 
compoſition formerly uſed to be reduced to five pounds 
a- year; that the ſaid compoſition and ſmall tithes ariſing within 
the ſaid chapelry the plaintiff uſually allowed to his faid curate ;. 
and that the defendant, taking advantage of the plaintiff's not 
demanding his ſaid tithes and offerings, had refuſed to pay the 
ſame. The bill therefore prayed to be relieved. 


The defendant, The defendant, by his anſwer, ſaid, that he believed that about 
— . the year 1673 the plaintiff might be collated, by the Biſbap of 
ſays, that he is Londbn, unto the pariſh and pariſh church of Hanwell, and duly 
an inhabitant of inducted z but that he knew not that the chapel of Nero 
Welt Brentford, Brentford was within the faid collation, or that it had been 
Ang 5  * cuſtomary for the incumbent of Hanwel! to provide a curate. for 
and age iat: New Brentford ; and that he does not believe that theplaintiff is 
to pay tithes to entitled to the great and ſmall tithes ariſingwithin New Brentford. 
the rector of He further ſtated, that in the reign of Henry the Eighth the priory 
Kartal. of Hanwell and chapelry of New Brentferd belonged to THE 

CROWN ; that Weſt Brentford was called the Pariſh of Weſt 

Brentford, and that it was fo {tiled and owned with relation to 

the prieſt who then ſerved in the ſaid chapel or church of Vg 

Brentford, from which time the ſaid church had had churchwar- 

dens or chapelwardens, and other parochial officers, diſtinct from 

the parith of Hancuall, and had ever ſince continued to baptize, 

bury, and adminiſter the ſacraments, and that all other offices 

proper to a pariſh church had been exerciſed there; that the 

ſame had conſtantly been repaired by the pariſhioners of Ve 
Brentford, without any contributions from the rector or pariſhio- 
ners of Hanzwell ; and that the parſon of the church or chapel 
of Wi Brentford had been maintained by the inhabitants 
thereof, and not by the rector or pariſhioners of Hanwell ; 
that it was never known that any rector of Hanwell repaired any 
part of the ſaid chapel ; and that therefore ſmal l tithes were never 
paid by the inhabitants of Ve Brentford to the plaintiff, 
or to any of his predeceſſors, rectors of Hanwell. He admitted, 
that for twenty years paſt he had been an inhabitant there, and 
that iy. ag time he had, by himſelf or tenants, held ſeveral 
hnds in pariſh of Hanwel/ and town of Hg Brentford, 


which were conſtantly ſtocked with cows, kine, ſheep, RW 
2 an 
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and other cattle, hut knew not the number or quantity of them, Roc 
nor of his other ſmall tithes; but he infiſted, that no tithes were <2" 
due for pigeons. He alſo inſiſted, that the plaintiff ought not, either 
as rector of Hoanwell, or by any other title, to have any ſmall tithes | 

of any things titheable in the pariſh of ef Brentford, or Eafter - 
offerings, from any of the inhabitants there. He ſaid, that the | 
miniſter of Vi Brentford was choſen by the inhabitants there, 

and not put in by the rector of Hanwell ; and that he had, from 
time to time, preſented or allowed the miniſter of Veſt Brent- 

ford four pounds or five pounds a-year, which was more than the 

full value of his ſmall tithes, and had contributed to the building 

of the miniſter's houſe. He further faid, that he claimed the 

manor of Boften, in Homuell, which formerl belonged to the 
priory of St. Helen's, which came to THE cKown in the reign of 

Henry the Eighth, and was afterwards granted out to his anceſtors ; 

and he denied that he or his anceſtors had ever paid any ſmall 

tithes, or Eafler offerings, to the plaintiff or his curate ; and that 

for three years paſt he had withdrawn his voluntary contributions 

from the miniſter of the chapel. He inſiſted, that the plaintiff 

had no right to ſmall tithes ; but if he ſhould have a decree for the 

ſame, then he ſubmitted to account from the time he had with- 

drawn his contribution; and he ſaid, that he believed his ſmall tithes 

and after offerings did not exceed twenty ſhillings per annum. 


The plaintiff replied ; the defendant rejoined ; and witneſſes The evidence 

were examined on both ſides ; and upon reading an entry read. 

in a book entitled « Bandech,” kept in the regiſter's office of the 

Biſhop of London, touching the rectory of Hanwell, with the cha- 

pel of Brentford, in the year 1335 z, and the entry of the colla- 

tion of T. Capper, by Biſhop Bonner, to the rectory of Hanwell, 

with the chapel of Brentford, out of another book kept in the 

ſaid office; and upon reading the proofs in the cauſe, and on 

full debate, | 


IT is ORDERED AND DECREED BY THE CourT, that the de- Th. tithes de- 
fendant ſhall account with and ſatisfy the plaintiff the values of creed, 
the ſmall tithes of the things titheable, which he the ſaid de- 
fendant had within the pariſh of Hanwel! and the town of 
Val Brentford, or the precincts or titheable places thereof, and 
for Eafter offerings due from the defendant for five years next 
before the filing of the bill. 


N And it is hereby referred to the deputy remembrancer (a) to 
ſtate and report the ſame. 
In purſuance of the ſaid order, the deputy, on the fourth of 
May 1715, made his report, dated the ſeventeenth of Feb 
laſt, and reported the value of the ſmall tithes twenty ſhillings 
per annum, and Eaſter offerings ſixpence per annum, in toto five 
pounds, two ſhillings, and fixpence, 


(a) Joux 1 Deputy Remembrancer. 
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Rocxnyon: Tt is ordered by the Court, that the ſaid report be ratified and 


c . confirmed. with coſts, * not with coſts as to the examination 


after hearing. | 1 811 TY 
> | Dobn, Chief Baron. 
Bury, Baron. 
Prices Baron. 
MoxTaGvu, Baron. 
Hitany Tame | StAw, Bart. againſf STYLEs. . 
1. GEO 1. d | 


Cambridgeſhire and Suffolk, 24th February 1714. 


The lands called TH bill ſtated, that within the great level of the fens called 
Redmer end H. I Hedſord Level and Bullingbrook Fen there were great quanti- 
tree, in the pa- 8 — 
rim of Laden. tles of marſh or fen grounds, overflowed with water, which were 
heath, in the drained by act of parliament, and rendered good arable and 
county of Suf- paſture ground, upon and from whence great quantities of corn, 
"_ — grain, and hay, were and are yearly ſown, mowed, and reaped, 
Bedfrd Level, and titheable cattle fed thereon ; that great quantities of the ſaid 
and liable to drained grounds are extraparochial, and the tithes not payable 
pay tithes to to any church, chapel, or rectory, but are of right payable to 
the grantees of THE CROWN 3 that her late majeſty Queen Anne, by letters 
| patent, dated the ninth of March, in the eleventh year of her 
* ee reign, granted all the extra- parochial tithes (except ſix hundred 
— ». Top. ACTES. denniſed to V. Beecher) to the plaintiff for thirty-one 
ping. years, whereby he is entitled to the ſaid tithes, or to ſome com- 
ſition for the ſame; that the defendants, at the time of the 
fad grant, were, and ſtill are, owners and occupiers of divers 
extraparochial lands within the ſaid fens, and had cut, carried, 
and inned, grain and hay to a great value, and had kept cattle and 
bred lambs, and had other titheable things, without ſetting out 
the tithes thereof, or making any compenſation for the ſame; 
£ that at the time of the grant, and ever fince, they had alſo occu- 
pied ſeven hundred acres, called Redmore, lying in the pariſh of 
- Lakenheath, in the county of Suffolk, in Bedford Level, being 
extra-parochial, and had cut thereon oats, cole ſeed, and hay, 
and fed cattle, the tithes whereof amounted to a conſiderable 
ſum. The bill therefore prayed ro have a diſcovery of the 
lands they held; the corn, &c. they had carried away; and pay- 
ment decreed of their ſaid tithes. E 


The defendants ſaid, that they believed that great quantities 
of the ſaid fen grounds are extra- parochial; but that they never 
knew any tithes or duties to have been paid for the ſame; and 
they admitted, that her majeſty Queen Anne had made ſuch 
grant to the plaintiff, as was ſtated in the bill. A 


The defendant Rolfe ſaid, that he occupied two hundred and 
forty acres, called Redmore, and held the ſame of the defendant 
8 Styles, 


' 


, . . 
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7 but he denied, that he knew or believed that any part there= Swnaw -- 
lies in Bedford Level, Bullingbrooke Fen, or Munſon's Level, or _<u_ 
that they were ever overflowed, or drained, or recovered from 
the waters 3 but ſaid, that they were part of the lands belonging 
to the abbot of Forheringhay, and that they are damnified by the 
drains of the fen lands. He admitted, that the ſaid lands are 
not within any pariſh or chapelry. | 8 


The defendant Styles ſaid, that he had not, ſince the plaintiff's 
grant, occupied any lands in the level or fens; and he denied 
that the ſaid parcels of land, or any put thereof, do lie in or are 
part of the fens drained by any act of parliament, but always were 
an eſtate in fee, and heretofore parcel of the poſſeſſions of the 
abbot of Fotheringhay, and as ſuch exempt from the payment of 
tithes ; that the lands, called Redmore, are not only not within \ 
any pariſh or chapelry, but not within any county, hundred, or 
wapentake belonging to which the works of draining do extend, 
but that Haltree, which the defendant Rolfe occupies, is within 
the faid level or fens. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and on reading a grant of her 
late majeſty Queen Anne, dated the twenty-fourth of March, in 
the eleventh year of her reign, and ſeveral proofs taken in the 


cauſe, and the defendants anſwer, and hearing what could be 


alled ged , 


The Court declared their opinion to be, that the two ſeveral 
parcels of land in the anſwer mentioned, called Redmore and Hal- 
tree, are parcel, and do lie within the ſaid level, called Bedford 
Level, and are titheable and ought to pay tithes to the plaintift, 
by virtue of and under the ſaid grant to him made by her ſaid 
late majeſty 

IT 18 THEREFORE ORDERED BY THE COURT, that the defend- 
ant Rolfe do account with the plaintiff accordingly for his tithes 


due; and that it be referred to the deputy remembrancer to 
take and ſtate the ſaid account. 
Bury, Baron. 


PRrics, Baron. 


WII apgainſf GospkEx. AitanyTan My 
1, G10. 1. 
Surry, 23d February 1714. 


THX bill ſtated, that for ſeven years the plaintiff had been, The cuſtom of 

and ſtill was, leſſee of all the great and predial tithes of the parih of 
Wenerth, in the county of by leaſe under Mrs, Duncombe ; 9th, in the 
that the defendant, for the ſame time, had been owner and occu- t of - . 


is, that the fare 
mer ſhall make the mowing into graſs cocks, and the rector make it into bay on the land. 
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Wang ——_—_— and paſtures, | 
Clem, therein, du hal ebene outty: barley, n 
ne other titheable matters, and had inned the fame; that at the 
laſt hay harveſt he had poſitively refaſed to let the plaintiff have 
the tithe hay, according to the cuſtom in the aid pariſh, The 
bill therefore prayed a diſcovery. of the quantities and values, and 
ſatisfaction for the ſame, and an EIN to * the defend 

ant's proceedin gs at law, 


The defendant admitted the plaintif to bs. lefive of = * 
in queſtion, and denied that at the laſt harveſt he had refuſed to 
Jet the plaintiff have his tithe bay z but that, on he contrary 
he had, according to the cuſtom. in the pariſh, made the — 
when cut, into gre/s cocks, and ſet out the tithe thereof, and 24 
ſent the Platnti word to come and ſee it fairly tithed, He alſo 
denied - poſitively, that the cuſtom is for the proprietors of the 
tithes of hay to make the tithes into hay on the lands of the 
owners or farmers; but that, on the contrary, it is to be taken 
and carried off the grounds, and to be made after wards, or to be 
done with as the parſon or leflee of the tithes ſhall think fit. 


The plaintiff replied; the defendant rejoined ; and witneſſes 
were examined on both —__ and upon ite Sam ſeveral 
proofs in the cauſe, 1 


Ir is o&DERED BY THE dad that ie desbdunt 40 forth- 
with come to an account for the tithes in queſtion; ; and it is 
referred to the deputy to take the ſaid account; and that the 
injunction be continued until further order of the Court. 


In purſuance to the faid order, the deputy, on the twen 
ninth bol November 1715, made his report, dated the nineteench 
inſtarit. Upon readin of the ſaid decree and report without. 
exceptions, it is ordered, that the ſame be and is hereby ratified 
and confirmed z and that the {aid-defendant do pay to the ſaid 
plaintiff twenty ſhillings for the value of his tithe bay reported 
due, with his coſts to be taxed. 


Tu. Bonr. 
8 Ro. Price, 
96:4 ant. Ja. MonTAGU, 


Earrya T nalennds 
pk hy Hucnks again EXGLEFIELD. 
Berkſhire, 12th May 1715- 


The vicar ofthe HE bill ſtated, that about the year 171 laintiff was 
pariſh of . - inflituted and inductod into the pariſſi — of Sunning, 
ar in al; in the county of Berks, and had ever fince officiated and per- 
to the /mallcithes formed the cure there as vicar, and become entitled to all ſmall 
of the manor of Eariywbites,' of the mefſuage called , Early Baribolomew, of the farms called Beach 
Landi and Wheat Innings, and of all other lands in the faid E Knights, 
excepting the tithed of corn, ſummer apples, hay, Ave mills, and fiſh, 


tithes 


r 2 4+ 
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tithes of milk, calves, Fimby woot, pigs, poultry, flax, h 
poney, hops, dt, teaſell, woad, fruit, garden ſtuff, + hem, | 


beans, peaſe, and all other tithes, except the tithes of corn, 
ſummer apples, hay;: five cadua, mills, and fiſh ; that the 


defendants, the pariſhioners and inhabitants of the ſaid pariſh, 
from the firſt of Jun, ) to Michaelmas 1712, had ſeverally 


kept and milked divers milch cows, and had calves fallen, and 
had kept ſheep, from which they had wool and lamb, and had 
agiſted cattle, and had ſeveral other titHeable matters and things, 
for which they ought to have paid the plaintiff tithes, or made 
him ſome- compenſation for the ſame, but which they had 
refuſed. to do, ſetting up modiſes and other pretenſions. The 
bill therefore prayed relief in the premiſes, | keys 


The defendant Eugleſield ſaid, that he was lord of the manor 
of Earlywhite Kiinghts within the ſaid parifh ; that in the ſaid 
manor there was a free chapel; founded beyond the time of 
memory, by ſome of the defendant's predeceſſors, and endowed 


with three pightles of arable land in Zarly Field, and with all the 


tithes ariſing within. the ſaid manor ; that the lords of the ſaid 
manor were patrons, and preſented the incumbents of the ſaid 
chapel to the Bi/bop of Sali/bury, in whole dioceſe the ſaid chapel 
ſtood 3- that one Hugh Beke was, on the fourteenth of December, 
in the year 1538, preſented, by the lord of the ſaid manor, to 
Nicholas, then Sr of Saliſbury, and by him inſtituted into the 
faid chapel, as within his dioceſe ; that in the reign of Edward 
the Sixth, the faid chapel, with its glebe, tithes, and appurte- 
nances, was, by act of parliament, veſted in THA crown, and 
afterwards granted out by Henry the Sixth to H. Rolftead and 
. More, and their heirs, by the name of « the late free cha- 
cc pel of Earlywhite Knights, with the three pightles of land in 
« Farly Field; and alſo all thoſe tithes of grain, wheat, a 

« hay, and all thoſe his tithes whatſoever ariſing from the ſaid 
« manor of White Knights, and the hereditaments thereunto be- 
« longing ;” that the {aid Ro/ead and Moore's eſtate in the ſaid 
chapelry is duly veſted in him; that during the time in the bill 
mentioned, he did not hold any lands in the ſaid pariſh, except 
ſuch as lie within the ſaid manor, and are part of the Demeſnes ; 
and that he and his predeceſſors, lords of the ſaid manor, by vir- 


tue of the ſaid grant, were not accountable for any tithes there; 
and that, as they had never been demanded, he had kept no ac- 


count thereof, He admitted, that the plaintiff had been inducted 
into the ſaid vicarage z but denied, that he or his anceſtors had 


ever agreed with any vicar of the ſaid pariſh for their ſmall tithes, 


or that he had offered to pay the plaintiff anything for the ſame 
and inſiſted, that the ſame do belong to him by virtue of the ſai 
patent; that his father and his anceſtors, in regard that the 
tithes of the ſaid manor were ſecularized, were the larger in 


their free will offerings to the vicars of the ſaid pariſh, and 
| TAPE B 4 ſometimes 
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ſometimes gave them ſhillings or forty ſhillings a- year, 
which he had offered oy plaintif, who, had refuſed to accept 
of the ſame. 0 ier i e e e 2a 
The defendant Le Grand admitted, that the plaintiff was induct- 
ed into the ſaid church; and ſaid, that he held a capital meſſuage, 
ether with arable, meadow, coppice, and two ſhawes in the 

faid pariſh, all lying within the 2 free chapelry of 
Bartholomew, in the pariſh of dunning; that the ſame was an ancien 
rectory and free chapel; and that the owner thereof, and not the 
vicar, by common right, endowment, or otherwiſe, had always 
received all manner of tithes of the ſaid premiſes; and that he 
had paid the ſame, for the time demanded by the bill, to the 
owner of the ſaid chapelry. He alſo faid, that he was ſeiſed of 
a farm and Jands in the ſaid pariſh, called Beach Lands and 
Wheat Innins, for which he paid a modus of one pound, fourteen 


| ſhillings, to the vicar, in lieu of the ſmall tithes for that farm 


and lands. He alſo ſaid, that he was ſeiſed of a farm, called 
Hatchgate, for which he paid a modus of fix: fhillings a- year, in 
lieu of ſmall tithes. He averred, that he had tendered to the 
plaintiff the ſaid moduſes,' which the plaintiff had refuſed to 


receive z and he denied, that any privy tithes were paid in kind 


to the vicar for thoſe lands, or out of any other lands in the ſaid 
pariſh 3 and he admitted, that he had not paid or tendered his 


| ſmall tithes to the plaintiff, 


. The reſt of the defendants, by their anſwers, admitted the 

laintiff's induction, and ſet forth the ſeveral farms and lands 
held by them, and the quantities and value of their tithes, and 
ſet up ſeveral moduſes for the ſame ; and all the defend- 
ants denied, that any tithes in kind had been ever paid to the 
vicar of the ſaid pariſh, but only the modiſes and ſums of money 
ſet forth in their ſeveral 2nſwers. | 


The plaintiff replied ; the defendants rejoined ; and ſeveral 
witneſſes were examined on both ſides; and the cauſe, coming 
on the fifth inſtant, was adjourned over to this day; and upon 
reading an inſtitution to the faid chapel of White Knights, in 
the year 1538, by the then Biſbap of Sali ; a certificate of 
the commiſſioners made purſuant to an act of parliament paſſed 
in the ſecond-year of Edward the Sixth, for diflolving chantries; 
the auditor's particular thereof ; an inrollment of the grant of 
the faid chapel of White Kuights, made to the ſaid Rolflead 
and Moor by Edward the Sixth; the inrollment of the grant of 
the manor and chapelry of Early Bartholomew to Cupper' and 
Trevor, inthe third year of Edward the Sixth; an augmentation 
of the vicarage of Sunning out of the Dean of Saliſbury's regiſter z 
and the proofs in the cauſe, ' 


Tus Count diſallowed the exemptions inſiſted on by the 
defendants Englefield and Le Grand in diſcharge of the ſmall, 
3 tithes 


* at 4 iis £4 $2634; » 22 
en See another cauſe, Hughes v. Billingburſt, poſt, 
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tithes demanded by the bill; and alſo 2 — 12 
inſiſted by the defendants in their reſpective anſwers to 

paid as ate to the vicar, of the ſaĩd pariſh in lieu of tithes 3 ai. 
and accordingly ORDERED the defendants reſpectively to account 

with and ſatisfy the plaintiff- the values of the ſmall tithes de- 

manded by the bill, and alſs Zafter offerings ; with coſts ; and 

referred it to the deputy to take the ſaid account, and to tax the 

plaintiff's coſts (a). * td 

J r e 


, FIDE 94 54.4 # £7 . by 


du 4 "Davies again Price. x u ares Tram 
3 Montgomerylhire, 23d May 1715. =) 2 

ITE ſcope of the bill was, to demand of the defendants all Thy fler ar . 

the tithes, as well great as ſmall, ariſing, &c. upon ſeveral Angst Laas. 
meſſy tenements, and lands, lying within the townſhip of fred, in the: 
Treveylan, in the pariſh of Zlanſanfraid in Mechon, in the county county of Man- 
of Mont occupied by the defendants for three years paſt, Fag. claim = 
the plaintiff Devie claiming three parts in four of the ſaid tithes in Kind. 
within the aid pariſh, by indenture of leaſe, dated the twenty: - 


fourth of June 1711, from William, then Biſhop of St. Aſanb, the 


commendatory rector of the ſaid pariſh, for twenty-one years, at 
one hundred pounds a- year; and the plaintiff Reynolds intitling 
himſelf to the fourth part, and all the reſt and reſidue of the 
great and ſmall tithes, as vicar thereof, of which pariſh he had 
been vicar for ſeven years paſt. The bill charged, that the 
defendant Price, for the time mentioned in the bill, had held 
and occupied a capital meſſuage, with ſeveral lands in Trewylan ; 
that the other defendants had alſo held and occupied ſeveral 
other lands, from which they had corn and grain, and other 
titheable matters; and that they had not ſet out or paid their 
tithes, or made any ſatisfaction for the ſame, they pretending an 
exemption of a modus.  . | | 


The defendants admitted, that the Biſhop of St, Aſaph was The defendants 
commendatory rector of the ſaid pariſh ; that he had made a 2898 
leaſe of three parts in four of the tithes of the faid pariſh to the . 
plaintiff Davies ; and that the plaintiff Reynolds was vicar of the 


The defendant Price ſaid, that during the time in the bill men- but fay, that 
tioned, he was ſeiſed in fee of, and had occupied, a capital mefſuage- tithes are due to 
and lands heretefore belonging to Treuylan; that the defendant — — 
Roberts alſo held a tenement and lands there, as his tenant; of certain lands 
that the defendant Tannett alſo occupied one ether tenement in Trewylen, ex- 
therein; and they ſaid, that no tithes, either great or ſmall cepting Zfer 
(except Eaſler dues, and lactuali, and tithe lambs), or any com- — * 
penſation for the ſame, ought to be paid to the plaintiff; — — 


ö 
* 
| 
1 
1 
14 
ip 
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; | 
iN 
| 


| lands in Trag- verally account and ſatisty the plaintiffs for che tithes! of [their 


A. 0 re Irrer 
fo . ... - » DECREES IN TIHHE CAUSES es 


Davies that the tithes! for the ſaid tenements, except as aforeſaid; had 
re, been) time out of mind; paid and #tifwered to the other defend- 


« 


ant Price, and his anteſtors, owners" of is faid capits 
. — 


All the gther defendants {aid they beld cottages and Jands in 
the ſaid townſhip, and had paid theis tithes. to the defendant 
Price, except as aforeſaid. toe Binge 
Price ſets up . The defendant Price ſet, up ſeveral modyſes, amounting to ſix 
pounds, two fhillings, and ſixpence, for tithe lambs, &c. which, 
he ſaid, hall been tendered io the plaintiffs and refuſed. 
The plaintiff? replied ; the deferidants rejoined'; and ſeveral 
, witneſſes were examined on both ſides, and upon reading the 
_ | © proofs, and the defendants anfwer,, © 


y ; eo 74 1 DIGG MED IT Junge I 
The tithes of the IT 1s ORDERED BY THE Seba that the defendants do ſe - 


* 
7 8 2 1 1 * 
1 #3 41140. 5 64 


— 4 Pane ſeveral meſſuages,, lands, and tenentents: lying in Trexoylan, de- 
tothe plinth, manded-by.the bill arcording 10 theit ſeveral intereſt therein, 
di. the defendant ric ſor all tithes, both great and ſmall, for 
dis capital meſſuage and lands aforefaid 3 the defendants Roberts 
and Tannettyforvalb tithes, both grrat und ſmall, of their ſaid 
ſeveral tenements, (except Eaſler duea, lactuuls, and tithe lambs; 

andthe other defendants for all their ſmail tithes, for their tene- 

ments in the {aid townſhip'; which account is to be taken by the 


deputy remembranter. 
9147 ichen DAE 1:27 © FIT? 
ded 5: 9 ie 10 ft * 
Pas TIB, Nichor As againſt AUSTEN. 


0 . kJ 7) K. 1 ? J : 

—— f rarer t gba! Surry, 19th May 1715. 2530 
The tithes of TW bill ſtated, that the plaintiff, for ten years paſt, had 
2 — deen, and ſtill was, vicar of the vicarage and pariſh church 
fowed in rows oc Af Shatford, in the county of Surry, with: the chapelry of Bromley, 
ranks, whether thereunto annexed, and, as fach, was, by endownient, or other- 
the land was wiſe, lawfully entitled to all manner of tithes and dues 
ploughed or dug, ariſing therein ; that the defendants, during the ſaid ten years, 


| * _ had ſeverally held and enjoyed divers paſture lands and other 


the hand, in à grounds within the faid pariſh, and had kept cows which had 
garden-likeman. calves, = ſheep which bad wool and lambs; and that they 
ner, are vica:ial alſo had hops, carrots, turnips, peaſe, beans, wood, and other ar- 
S.C. 2, Bro. p. ticles and things titheable to the plaintiff; that, by the conſtant 
c. 31.  ufage of the pariſh, the vicar ought to have all the tithes of 


- See vol. 1, page peaſe and beans ſet, drilled, or ſown in rows or ranks, in a gar- 


523. Nicholas 6. den Ake manner, and cultivated with the hoe, or weeded with | 
Elliot, 1 Feb. the hand, or ſome modus or compoſition in lieu thereof; that the 


* defendant wm pretends that he is impropriator of the ſaid 


pariſh, and entitled, by ſome deed, to the tithes of peaſe and 
beans ſo drilled and ſowed, and that the ſame do not belon Wo 
83 „% 0449 00 | 4 the 


F» 
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the plaintiff, as formerly, for that the, huſbandmen and farmers 
2 plough the ground where ſuch peaſe and beans are 
ſet, inſtead of ploughetrenching or digging it with a ſpade after 
the plough, in the manner former} in manuring the ſaid 
3 that the tithes of peaſe and beans ſo, 
et after 


the plow, are to be accounted great tithes, although. 


they are ſet in roms and ranks. and managed with a hoe, or 
weeded with the hands as formerly; that the defendants. during, 
the ſaid ten years, had ſowed great quantities of peaſe and beans. 
yearly in rows, and d. them with the hoe, or weeded. 
them with the band; that the ſaid defendants.had alfo had great 
quantities of carrots, the tithes of which they refuſed to pay, 
2 the glaintiff's right thereto by the decree of 
this court. The bill further ſtated, that the defendants Eames 
and W/kins, pretend that their lands are rented of the Auftens, 
who ſay that the ſame are Tor demeſne or glebe lands, belongiag 


to the parſonage of 4 as ſuch, are exempted from the 
payment of tithes ; which the — denied, and prayed a 
diſcovery and ſatisfaction for the ſaid tithes. 


The defendant R. Auſten ſaid, that, for ten years paſt, he 
had been ſeiſed in his demeſne as of fee, of the impropriate rectory 
of Shalford, and chapelry of Bromley, (ſave that his mother had 
an eſtate for life, and a jointure 92 of the ſaid glebe tithes) 
and that the plaintiff, during the ſame period, had been vicar 
thereof, and entitled to all /mall tithes, ſave only of the glebe lands 
belonging to the rectory, out of which neither the plaintiff or his 

— 4 — or were ever entitled to any manner of tithes. 

e inſiſted, that peaſe and beans ſet, drilled, or ſowed in rows 
or ranks, or cultivated with the hoe, or weeded with the hand, 
gotten, grown, or raiſed in the common fields or arable lands 
within the ſaid pariſh or chapelry, in any manner or ſort of huſ- 
bandry whatfoever, are and ought to be eſteemed great tithes ; 
for that the general way of h dry is, and for — years 
paſt had been, to ſet, drill, or ſow the ſame in rows or ranks, 
and to cultivate them with the hoe, or to weed them with the 
hand, and that the change in the mode of huſbandry, or the 
different way of getting peaſe, beans, wheat, and other grain, 
was not or ought not to alter the nature of the tithes, or change 
great tithes into ſmall tithes. 


The other defendants alſo denied, that the plaintiff, or his 
predeceſſors, have, by uſage or cuſtom, ever had or enjoyed the 
tithes of peaſe or beans, ſet, drilled, or ſowed in rows or ranks, 
in a garden-like manner, and cultivated with the hoe, or weeded 
with the hand; or any rate, modus, or compoſition, fave when 


they have been ſowed in gardens, or for ſome years when fome 


ſmall parcels of lands in the common fields, or other arable lands, 
have been digged with ſpades, and trenched, and ſet with peaſe 
and beans, or any kind of roots, and that then the POD 

| U N en 
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en 
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_ dete ne n eu 


Niczoias taken a co on of three ſhillings and four pence an acre, in 
NI hen of tithes of ſuch ſmall parcels of grounds fodiggedwith ſpades 
| 22 md ſet with peaſ and beans, and that the ſaid _ was paid and 
= nitted to be paid by the iinpropr iator, becauſe ſuch ſmall parcels 
2 wert eſteemed and reputed tò be in the nature of gardens 3 but 
= they inſiſted,” that the coufſe of —— having 51 late ſo far 
1 changed is to occaſion” great quantities of land 8 be dug with 
a. ſpades or trenched, the Pele and beans ſet and planted t erein 
are to be accounted great tithes, and belonging to the impropria- 
tor ; atid that in'an action pf tFover, brought by R. Elliui againſt 
the plaintiff, reſpectin his right to ſuch tithes, à verdict was 
—4 that the {aid tithes belonged to the impropriator. The 
endants allo infiſted, that they oug ht to enjoy the glebe lands 
free of tithes, for *hat the 2 never was endowed with 
any tithes whatſoever upon the faid glebe lands; and the de- 
fendants Auftens averted, that all the fands they had fer forth as 
glebe lands were the glebe lacks anciently belonging to the faid 
parſonagee. 

The defendant Street ſaid, that be believed the olaintif was en- 
titled to the tithes of wood, and of peaſe and beans when planted 
in rows, and hoed, or when carrots were planted between them, 
hand weeded, or where the ſpade is 8 with the plough in 
turning the ground ; but that fince the ſpade had not been uſed 
with the plonghy including a bees "about forty years, the 
impropriator had taken ſuch tithes. 


The plaintiff, replied ; the 3 rejoined ; and witneſſes | 
were examined on, both ſides, and upon reading the depoſitions 
of ſeveral witneſſes, taken in the cauſe, and the decree made in, 
the cauſe of Nicholas v. Elliaſ a); à deed dated the twenty- 
firit of Oeber 1650; and a deed dated the twentieth of December, 
forty-fourth of Elizabeth, THE CourT. ordered the defendants: 
to account for the value of the tithes of all ſuch peaſe and beans 
as had been ſet, drilled, or ſowed in rows or fanks, as well 
after the plough as after the ſpade, which are hoed or weeded 
with the band, in a garden-like manner in the common fields, 
or elſewhere, on the lands in the defendant's poſſeſſion within 
the ſaid pariſh or the titheable places thereof, during the time in 
the bill mentioned, and alſo to account for the value of all ſmall 
tithes by them ſeverally and reſpectively had during the ſame 
time ; the deputy remembrancer ro take the ſaid account and 
report the fame. | 


The defendants, on the twenty-fourth of 1717, ap- 
pealed from this decree to the houſe of lords ; and after hear- 
ing counſel on the appeal, rr was ORDERED AND ADJUDGED, 
that the ſame ſhould be diſmiſſed z and the decree therein com- 
* affirmed. 


(-} See this caſe reported, ante, vol. 1. page 323. 
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© SmAprun azaigh liche. 7g Terk 
Cornwall, 15th Fuly 17 15. "40 


HIS cauſe: came on to be heard on the twenty- third of A cuſtom that 


1 February laſt. The ſcope of the bill was to demand of the . freebolders 
defendants the third part of the tithes of hay, and all the 4 11 26 is 


tithes of wool, lamb, hops, calves, pigs, agiſtment of dry «©: gd. an acre 


and unprofitable cattle, and other ſmall tithes arifing, &c, upon quarterly to the 
the defendants lands in the pariſh of Sr. Gorran, in the i in lieu of 
county of Cornwall, from Michaelmas 1716; the plaintiff — onptiuews 
entitling himſelf to thoſe tithes as vicar and incumbent of the ſaid hold more than 
pariſh. | ES CG, — 5 rg mY e one acre, ſhall pay 
White. 3 145 z ++ . +++ ithes in kind, is 

The defendants admitted the plaintiff to be. vicar of the ſaid unreaſonableand 
pariſh, and entitled, according to ancient and immemorial cuſ- mew 1-1 WE 
tom, to a pecuniary ſatisfaction in lieu oſ his third part of the „ 1... . 
tithe of hay, and of all the tithes of lambs, hops, and other 
ſmall tithes ; but they inſiſted that neither the plaintiff nor any 


of his predeceffors were entitled to the faid tithes in kind; that 


they had never compounded with the plaintiff for 'their ſail 
tithes, but that, for ſeveral-years,; they had paid and are ftill 
ready to pay to the plaintiff, for his part of their. tithe hay, and 
for the ſmall, tithes, according to an ancient cuſtom which pre, 
vails in the ſaid pariſh, and which had been uniformly agreed 
to and adopted by the plaintiff and his predeceſſors, time out of 
mind ; that the ſaid cuſtom is, that every perſon holding-any 
meſſuages, lands, tenements, meadows, gardens, hop gardens, 


or orchards within the pariſh of the quantity of one acre or 


more, and being alſo ſeiſed of the inheritance thereof, or poſ- 
{efled thereof for a term of years determinable upon one life or 
lives, have, time out of mind, paid yearly to the vicar, by quar- 
terly payments, in lieu of the vicar's part of the tithe hay, and 
of the tithes of all other titheable matters arifing on the ſame 
payable to the vicar there, five pence, in money only, and no 
more, for every acre of ſuch land, and proportionably for 
every greater quantity of ground ; and that every perſon holding 
at rack rent any meffuages, lands, tenements, meadows, gardens, 
hop gardens, or orchards within the faid pariſh is, by the cuſtom 
aforeſaid, to pay yearly, by quarterly payments, to the vicar df 
the ſaid pariſh, in lieu of the tithes aforeſaid, ninepence in the 
pound, and no more, according to the rent paayable to the 
landlord thereof, and proportionably for any leſs rack rent, 
then a pound; and alſo that every perſon holding a meſſuage, 
garden, hop garden or other ground within the ſaid parith, 
which is not one acre, is to compound with the vicar for the ſmall 
tithes thereof, or elſe to pay him tithes in kind. 


The 


* 
* 9 
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SnarTzR The plaintiff replied z the defendant rejoined ; and witneſſes 
Micenze, | Were examined, and the cauſe coming on to be heard as aforeſaid, 
tze plaintiff's counſel ſtrongly contended that the ſaid pretended 
uſages and cuſtoms are unreaſonable and not ſufficient in law 
to bar the plaintiff of his tithes ir kind. | 
The Court thereupon ordered a caſe to be made and agree 
: to dy counſel on ſides; which caſe was accordingly drawn 
f out, as before ſet forth in the bill and anfwer verbatim, in which 
| _ it was admitted the other third parts of the tithe hay, are pay- 
able to the impropriators in kind, and that the queſtion was, 
3 vdus, as ſet forth in the anſwer, be good in law, or 
The cauſe now came on to be heard upon the faid caſe, and 
THE Barons having been attended therewith ; and on full de- 
bate of the matter and conſideration had thereon. ' * 


Tux Coun r were unanimouſly of opinion and declared, that 
the cuſtoms and moduſes, fet forth in the anſwers, are unreaſona- 
ble and contrary to law, and that therefore the plaintiff ought 
not to be thereby barred of receiving his tithes demanded by 
the bill, in kind. 55 , 


Ir 1s THEREUPON ORDERED AND DECREED, chat the defend - 
ants do fatisfy and account with the plaintiff for the third part 
of the tithe hay, and alſo for all the tithes of wool, lambs, hops, 
and all other ſmall and minute tithes ariſing, happening, and 
renewing, upon their reſpective lands within the ſaid pariſh of 
St. Gorran, during the time in the bil fet forth 3 and it is re- 
ferred to the deputy remembrancer to take and report the ſame, 

s þ Sau. Dopp. 
Ho. Bukr. 
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Tarn, Tia, Ton NIR againf GELDAAT and Others: 


1. G20. 1. 
Yorkſhire, 20th July 1715. 
The plaintiff, a 'FHE plaintiff, as rector and vicar of the pariſh church of 
= — Coverbam, in the county of Teri, and dioceſe: of Chefeer, 
wn filed his bill in this court ing, that he, in the 170 

and vicar of Co. 4 year 1708, 
wverbam, in York. Was duly preſented and inducted o, and became lawfully 
Aire, ſtating, that entitled to all tithes both great and fmall, and to all oblations, 
—— 7708 gbventions, and other vicarial profits, from the inhabitants and 
ideas de tb. occupiers of lands within the ſaid pariſh and the titheable places 
 faidbenefice. thereof z that the defendants Smith, W: ray, and efton, being 
inhabitants and farmers therein of divers mefluages, lands, and 

arable, meadow, and paſture grounds, and wood ground, had, 


reaped 
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ſaid rectory is not deſtroyed ; and that he ought not to be bar- 


DURING THE RN r GEORGE: THE FIRST. 18 
reaped, cut down, and converted to their own uſe wheat, harley, Tear 


Oats, and other grain, and ha graſs, wood 2 and underwodd with againſt i 
out paying the tithes thereo "or making any compoſition pr til. Gunnar: 


faction to the plaiatiff for theſame; that they had alſo kept divers 
milch cows and calves, aud had lambs, wool, hemp, flax, and ſe- 
veral other things for which ſmall tithes were due, but which they 
had detained from bim on a pretence that tithes had never been 
demanded by any perſon, who had officiated in the ſaid rectory, 
but that the perſons ſoofficiating had been contented toreceiveſuck 
"allowances as the reſpective; inhabitants thought proper to give 
them. The bill further ſtated, that for forty years before the 
plaintiff's preſentation, no perſon had been legally preſented to 
the ſaid rectory, which was occaſioned by ſome inadvertency or 
connivance of the commiſſarys of the reſpective biſhops of the 
ſaid dioceſe, and, that by means thereof, the farmers and occu- 
piers had always found and provided ſuch perſons as they could 

awe and influence to. ith ſuch maintenance as they Tust 
ſhould provide for them, ſo that they became dependants on had for forty 
the precarious bounty of the ' pariſhioners who had treated the years before his 
paſtors with great contempt and neglect, and now contended that preſentation 
they had the privilege af continuing the {ame practices. The fac, Fe 
bill further ſtated, that the ſaid armers and occupiers likewiſe church. 
pretended that they ought to be exempt from the payment of 

tithes within the ſaid pariſh, the lands being parcel of ſome ancient 

monaſtery, and ſo diſcharged from the payment of tithes. But 

the plaintiff infiſted, that by virtue of the ſtatute of Henry the = 
Eighth, he is entitled to the arrears of tithes due from the — — 
time of the laſt incumbeney; that the right of the crown to the not impaired by 
6 ſuch netziect. 
red or precluded ſrom receiving the tithes thereof, by any ne- 
glect or length of time that had intervened; that purſuant to 


the ſtatute made in her late majeſty's reign, « for the more 


« ſpeedy recovery of ſmall tithes,” he had ſummoned ſeveral of 
the inhabitants of the ſaid pariſh before the juſtices, to ſhew cauſe 
why they refuſed to pay the ſmall tithes to the plaintiff, amongſt 
whom were the defendants Geldart and Reynard/on, who there- 
upon gave bond to pay ſuch damages as the plaintiff ſhould re- 
cover ; that the plaintiff brought an action at law, but was non- 
ſuited, and that the defendants recovered coſts, and obtained a 
bond from the plaintiff and a note for the payment of the ſaid 
coſts, The bill therefore prayed a diſcovery of the ſaid bond 
and note, and that they may be delivered up to be cancelled z 
that the defendants may account to him for his tithes ;z and that 
an injunction may iflue to ſtay proceedings on the bond. 


The defendants Wray, Smith, and Watſon ſaid, that they be. Th" Gefencants 
lieved:the plaintiff was preſented to the reftory and vicarage indes were — 
about the time mentioned in the bill; but they inſiſted, that the cel of the abbey 


| of Coverbam,and 
veſted by 31, Hen. 8. in the crown, 


plaintiff 
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phaintif, notwithſtanding ſuch preſentation, had not any right 85 

— to receive any great tithes, ſmall tithes, oblations, obventions, 
nat, or other profits belonging to the ſaid rectory, from them or any 
other of the inhabitants in the ſaid pariſh, either from the time 
of the laſt incumbent, or from the time of the plaintiff's inſtitu- 
tion and induction thereto; for that the abbot of the abbey of 
\Coverham, before the diſſoſution thereof, was ſeiſed in his de- 


Tens 


nefne as 2 in right of his faid abbey, of and in the ſaid pariſh ki 

chuch of Coverham, and of all glebe lands, tithes, oblations, ob- 
ventions, fruits, and profits to the ſaid rectory belonging; that by 5 
what uy _- virtue of _ ſtatute 31. _ — „ 13. the o_ king 1 pe 
granted out by ſeiſed of the ſaid rectory and abbey, In his-demeſne in right of a 
W des and Tun chown; that afterwards e became feiſed -n 
due to the gran. Of the ſame, who, by virtue of her letters patent, dated the * 
tex, nineteenth of June, in the fourth year of her reign, granted the fo 
faid r and all tithes and profits whatſoever belonging to 10 
the ſame to Thomas Allen and J. Freeman, to hold the ſame to 1 
them and their heirs for ever, by virtue whereof they became * 
ſeiſed of the ſaid rectory, tithes, and profits; that no manner * 


of tithes, great or ſmall, ſince the diſſolution of the ſaid abbey, 
had been paid to any incumbent of the ſaid pariſh by any! 
holder, inhabitant, or occupier of land in the ſaid pariſh, or 
the titheable places thereof, but that they were conſtantly paid, 
ſince the diſſolution, to the kings and queens of England, or 
to their farmers, until the aforeſaid grant of Queen Elizabeth, 
and ſince then to the ſaid grantees or to ſuch perſons, as have been 


owners, * vr farmers, or tenants of the ſaid rectory; Ye 
| and that therefore they ought not to be paid to the plaintiff. be 
Ton there is s The defendant Nuß further ſaid, that he had been an in- * 
medus of 48. a- hahitant and occupier of arable, meadow, and paſture lands in th 
— neu of the ſaid pariſh, for forty years paſt, and that for the meadow * 
bg ound, time immemorial, there had - been -paid the annual co 
um of four ſhillings, as à modus or compoſition in lieu of tithe 
hay, and that tithes in kind of corn and other things, are of right 
due and paid to the owners and farmers of the ſaid rectory, S, 
and therefore he had kept no account, but inſiſted that, having ar 
E for all his tithes to thoſe perſons to whom they were due, CC 
he ought not to be called on by the plaintiff to pay the fame. in 
and Selber .- The defendant Smith ſaid, that be had been an inhabitant t 
4 of g3. a year for ſeventeen years paſt, and had occupied a farm and lands at 
yg under Sir H. Smithſon, and had enjoyed ſeveral lands and tene- 
ments in his own right, and that, time immemorial, the farm 
which he held in his own right, had yearly paid to the owner al 
of the ſaid rectory, the yearly ſum of nine ſhillings, in full ſa- Al 
tisfaction for all tithes of corn, hay, and all other tithes, both - 
1 


great and ſmall, and in full of all oblations, obventions, and 
| other profits, due from the occupiers thereof, (Eafter reckonings 
: excepted) ; that the lands, &c. which he occupied under 15 Fr 


% 
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; Smithſon did conſiſt of meadow and paſture ground, and he in- Tuaxzz 
ſiſted, that at the diſſolution of the ſaid abbey, the ſaid lands 8 2 5 

belonged to the abbot, and that they were therefore diſcharged 5 
and freed from the payment of tithes. 


. - The defendant Wray anſwered to the like effect, and ſaid, that 
he held land alſo, under Sir H. Smithſon, and that no tithes in 
kind had ever been paid for the ſame. 3 


The defendants admitted, that if no perſon was inſtituted Thatthegrantees 
and inducted therein ſince the diſſolution, divine ſervice, when - the — 
perfomed, was by ſuth perſon as the owners of the ſaid reftory en de — 
did procure, and that a competent ſalary was allowed to him; and form divine ſet- 
they averred that no tithes had ever been demanded of the pariſhi- vice. ho hadre- 
oners, and that the plaintiff had no right to demand the ſame; cewed a ſtated 
for that all tithes and oblations belonged to the impropriators, or _— 
to their agents, and not to the plaintiff, They admitted that the 
plaintiff had convened ſeveral perſons before the juſtices; and 
that the defendants Ge/dart and Reynaldſon had given and ob- 
tained bonds and notes as ſtated in the bill, : 


The plaintiff replied ; the defendants rejoined j and witneſſes The evidence 
were examined on the defendants part only; and on reading a read. 
a copy of a record out of the augmentation office, it appeared | 
that upon the diſſolution of the monaſteries, the Abbey of Cover- 
| ham came in the hands of THE Crown ; alſo on reading a copy See 9. Vin. Abr. 
| of the letters patent dated the nineteenth of June, in the fourth 55: 
| year of Elizabeth, it appeared, that the rectory and all the tithes, 
both great and ſmall, and all oblations, obventions, and all 
other tithes and dues whatſoever, for the conſiderations therein 
i mentioned, were granted to T. Freeman and T. Allen, and to 
| their heirs for ever, reſerving only the advowſon of the church; 
and on reading the depoſitions of G. Wray, and hearing what 
could be alledged by counſel on both ſides, and on Full debate, 


IT is ORDERED BY THE CoURT, that the defendants Watſon, The bill diſmil. 
Smith, and Wray, who were brought to hearing, ſhall be and ed; 
are hereby abſolutely diſmiſſed of and from the bill without $a. Doss. 
coſts (in reſpect to the plaintiff being a pauper), and that the Tuo. Burr. 
injunction, formerly diffolved againſt the defendants Geldart J MoXTacure 
and en, as to the bond from the plaintiff, ſhall be con- 
tinued by conſent, until the ſaid plaintiff ſhall give the defend- 
ants further trouble, and the Court make further order herein, 


From this decree the plaintiff appealed to the houſe of lords, and on appeal 
and, after hearing counſel on this appeal, Ir was ORDERED AND © tbe houſe of 
ADJUDGED, on the twenty-firſt of March 1715, that the ſame den the ceeres 
ſhould be diſmiſſed, and that the diſmiſſion of the appellants 


bill therein complained of ſhould be affirmed, | See 1. Bro. P. 
y C. 547. 54% . 


* 
% 
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of 


Turin. Trau, SWYER againſi WI bp. 


1. Gro. 1. | 
Dorſetſbire, 7th July 1715. 
The lefee of the THE bill ſtated, that the defendant M. Turbeuille, being ſeiſed 
impropriator cf in fee of the rectory and parſona — be hap: of Ea Lul- 
— worth, in the county of Dorſet, leaſed the ſame to the plain - 
tithes in-kind of tiff, who had been leſſee thereof for two years paſt, and of all 
corn, grain, and the great and other tithes ariſing therein, and in the titheable 


hay, of Ca/le places thereof, particularly the tithes of corn, grain, and hay; 


— d Part that the defendant Dolberry, having purchaſed of the ſaid Tur- 
3 beville the ſaid rectory, did confirm the ſaid leaſe to the plaintiff ; 
- that the defendant Veld was, and is ſtill poſſeſſor and oceupier 
of ſeveral lands, and particularly of four acres of arable land, 
part of a farm called Caftle Farm; that the defendant Davis, 
as tenant to the defendant Weld, was, and is ſtill occupier and 
poſſeſſor of ſeveral lands, particularly of ten acres of arable land, 
part of the ſaid Ca/ile Farm that the defendants Held and Davis, 
about July 1711 and 12, had cut peaſe and other grain from off 
the ſaid farm, and alſo wheat, without ſetting ont the tithes 
thereof, or paying to the plaintiff any ſatisfaction for rhe fame. 
The bill therefore prayed a diſcovery from the ſaid defendants, 
and alſo an account of their titheable matters and things. 


The defendants, The defendants H'eld and Davis ſaid that they were ſtrangers 
ae tO Hark 32m to the plaintiff's title, and knew not that he was leſſce of the 
51 a year in leu tithes of the ſaid pariſh ; that the defendant Weld was poſſeſſor 
of all tines; of Park Farm, containing ſeveral acres, of the value of two hun- 
dred pounds a year; and that time immemorial five pounds 
had been paid to the vicar as a medus, and in lieu of all tithes 
accruing from the ſaid farm ; that within fixty years laſt paſt, 
ſeveral parcels of the ſaid farm had been ploughed up and ſowed 
with wheat, peaſe, oats, and barley, by him and his anceſtors, 
and their tenants, and that no tithes had ever been paid, except 
and infiſt, that once or twice without his conſent; that he and his anceſtors 
2 have, time immemorial, repaired part of the chancel of the 
to fpair the church; and he infiſted, that if the modus aforeſaid had not 
chancel of the exiſted, yet that ſuch reparations are in lieu of the great tithes ; 
church, they are no tithes having, within the memory of man, been paid for the 
thereby exempt- ſaid farm: and he ſet forth the quantity and value of his tithes. 


eee 2 The defendant Weld put in the like anſwer. 


The impropria= The defendant Turbeville ſaid, that, being ſeiſed in fee of the 

made ch. leaf tithes of Ea, Lulworth, ſhe leaſed the ſame to the plaintiff, for 
e leaſe , hed 

to the plaintiff, three years, for thirty-two pounds a-year, and at the expiration 

and ſays, the Of the ſaid leaſe, granted the ſame to the defendant Doelberry, her 

farm has always nephew and heir ; that ſhe had known the farm for forty eight 

= uthes i years, and that during all that time her huſband conſtantly and 


without 
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without interruption had received the tithes thereof in kind Serr- 
of all corn and grain upon the ſaid Park Farm, 2 
The defendants Turbeville and Dolberry ſaid, that the tithes 
and dues, fought for in the bill, do of right belong to the plain - 
tiff, and conſent that he ſhall have the ſame; and the benefit 
The plaintiff. replied z the defendants rejoined ; and ſeveral 
witneſſes were examined on both ſides; and upon reading the 
proofs taken in the cauſe, and on debate of the matter; 


Ir is ORDERED BY THE CourT, that the defendants Weld The defendants 
and Davis do forthwith account with the plaintiff for the tithes dee to ac» 
of corn and grain, during the time mentioned in the bill; and — for their 
that the deputy remembrancer do take the ſaid. account and 
report the ſame. The deputy made his report accordingly; 


which was confirmed by the court on the ſixth of February 1715. 


BaBBAGE again Rockewoop. TN 
. Suffolk, 20th June 1715. f 

T* bill ſtated, that R. Rwu/bbrooke, clerk; rector of Staning - The rector of 

feld, in the county of Suffel/k, by deed, dated the twenty- ys rs -_ 
eighth of March 1711, demiſed to the plaintiff the parſonage on 3 
houſe, glebe, and tithes for twenty-one years, in caſe he ſhould land as part of 
ſo long live; that, by virtue thereof, the plaintiff became en- his glebe, and 
titled to have and enjoy the ſaid glebe and tithes z that the de- © ihe of or 
fendant had in his poſſeſſion one acre of wood ground, bein 3 * 
the glebe belonging to the ſaid rectory, and had taken wood cer , and 
growing thereon ; that the ſaid defendant alſo occupied fixty C:/dham Hall 
acres of ploughed ground, and ſeveral acres of meadow and . 
paſture, and had carried away the corn and grain growing there- 
on, without ſetting out the tithes, either for the ſaid arable lands, 
or for his meadow and paſture grounds ; that in the laſt two 
years he had cut twenty acres of wood in Rycroft Word, within 
the ſaid pariſh, and had converted the fame to his own uſe, on 
a pretence that there was a modus payable for the ſame in lieu of 
the tithes, 


The defendant admitted, that Ru/hbroote might be rector of The defendars 


the ſaid pariſh, and that he had made ſuch leaſe as in the bill is denies the acre 
to be glebey and 


mentioned, and ſaid, that there is an acre of wood, parcel of or ys, that a pare; 


adjoining to Haywood, which is, and for all his memory hath cel of codlangt 


been called the tithe acre, or compoſition acre, and that he believed called the Jule 
the underwood thereof, for all the time in the bill mentioned, - _ e. given 
had been cut and taken by the rectors of the ſaid pariſh ; but age age im 
+ 6 f b lieu of the tithes 

he denied, that the ſaid acre ever was or is glebe, or that the ſoil of the four 
or timber ever was part of the rectory or glebe, and inſiſted, woods, and that 
that the ſame. belonged to him and his anceſtors z that, as he <ompounded 
with him for 61, 


owner of the ſoil, he had taken and felled the timber; and , . 
C 2 that Ln Hall Farm, 


Ty 
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/ 
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that the underwood growing thereon belonged to the rector or 
his leſſee, in lieu of tithe underwood for the reſt of the wood, 
called Haywood, and of the underwood growing upon Huſſey 
Word, Hall Wood, and Ryeroaft Wood, for which he inſiſted no 
tithes ought to be paid, and that the underwood of the ſaid 
acre always was and is taken in lieu of tithes for the reſt of 
the ſaid woods. He confeſſed, that in the ſaid years, he had 
uſed ſeveral acres of arable, meadow, and paſture ground, 


and had cut divers quantities of corn and graſs, and had 


other titheable matters and things for which no tithes were. 
ſet out or ought to be paid; for that by agreement, dated 
the fourth of Auguſt 1696, the ſaid Ruſbbrooke had let to 
him to farm all the tithes of the farm called Coldham Hall, 
in Staning field, for ſo many years as he ſhould keep the ſaid 
farm in his own hands, for ſix pounds a- year; that he now 
holds the ſame, and is willing to pay the ſaid monies to 1 29) 
brooke, or his leſſee, for the ſaid four years, purſuant to the ſaid 


agreement. He denied, that he ever pretended there was any 


The evidence 


The bill diſmiC. 


ſed, with coſts, 
on the defendant 
paying the com- 
poſition for Cold- 
dem Hall Farm, 


modus for tithing within the ſaid pariſh, other than for the afore- 
ſaid four woods, and, inſiſting on the ſaid agreement, denied that 
he had any other lands in his poſſeſſion than Caldbam Hall 
Farm, nor any other titheable matters than thoſe which he 
had ſet forth in his anſwer. He confeſſed, that he had cut about 
four acres of underwood, in each year, in part of Rycroft Mood, 
which underwood, he infiſted, did not grow in the ſaid pariſh, 
but in the pariſh of Hawfed, the tithe of which he had paid to 
the parſon there. | 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides z and upon reading the leaſe under 
which he claimed, made to the plaintiff, as in the bill ſtated, and 
the agreement from Ru/bbrooke to the defendant, for the payment 
of ſix pounds a-year, which ſum had been tendered by the de- 
fendant and refuſed to be received by the plaintiff, and after full 
debate of the matter ; | 4-4 


IT is ORDERED BY THE Cour, that the bill be diſmiſſed with 
coſts, to be taxed by the deputy remembrancer of the Court, 
to whom it is hereby referred to tax the ſame, the defendant 
thereout allowing to the plaintiff the ſum of ſix pounds a-year, 
for the tithes of the ſaid farm, for the two years before filing the 
bill, according to the ſaid agr cement, : 


Sau. Donn. 
Tho. Burr. 
Ro, Price. 
Ja. MonTAGUE, 


— — - 


Hopcson 


» > 


ON 


of Wickham, and the reſt in the pariſh of Plumſtead; that by 
reaſon of the ſcarcity of meadow in Wickham, the inhabitants t the chapel of 
there uſed to ſow tares, and cut the ſame green for fother, never 74 Hella, 


. graſs, wool, lambs, and all other ſmall tithes, whatſoever ariſing 
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2452] Hopesox again SMITH. „ Tap, Tarn, 
Kent, 1475 July 1115. g ee 


TKH bill ſtated, that the governors of Sir 7obn Haſtins hoſpi- Tha governars 
tal, by indenture, dated the twenty-ſixth of May 1710, 2 7 
demiſed, granted, and to farm let to the plaintiff all their tithes clas the tithes 
of corn, grain, hay, fother, hemp, lambs, wool, pigs, together of Z2f H n, 
Vith all manner of other tithes of the ſaid governors in right of in Xe, and par. 
the hoſpital, ariſing in Mellen, otherwiſe Welling, and Wickham, . * 
otherwiſe Ea Wickham, in the county of Kent, to hold to him, cut green 3 
his executors, and adminiſtrators, for forty years ; that, by vir ſoddering of pro- 
tue of the faid leaſe, the plaintiff became entitled to all the ſaid fitable cas. 
tithes, and to all manner of other tithes of the faid governors s. C. Bunb 259. 
in right of their-ſaid- hoſpital ariſing in Wellen otherwiſe Wick- 

ham aforeſaid ; that the defendants. had been ſeverally occu- 
_piers of arable. land. for four years paſt, and had ploughed and 

Towel the ſame with barley, oats, tarcs, &c. and carried away 

the ſame without ſetting out the tithes thereof; that they alſo 

had ewes and other ſheep, which had lambs and wool, and ſeve- 
ral other titheable matters and things. The bill therefore prayed 
to be relieved in the premiſes. 


The defendant Smith ſtated, that at Michaelmas 1713, he The defendants 


held a farm and lands, part of which lay within the chapelry fay 2 —— 


ſupplies the cure 


intending the ſame for ſeed, and that he ſowed ſome tares for and is therefore 


that uſe, and fothered his cattle therewith ; that the tithes of all νi,˖,jr to the 
hay, clover, and ſuch fother graſs belongs of right to the vicar 
of Plumſtead, who ſupplies the cure of the chapel of Wickham, to 


tithes. 


' whoſe vicarage the chapel belongs, and the tithes of hay, clover, 


within the ſaid chapelry of Ea Wickham, and pariſh of Plum- 
Fead, do belong to, and time out of mind have been held by rhe 
vicars there; and he ſet forth all the ſmall tithes he had within 
the ſaid chapelry, which he ſaid he had paid to the vicar, and 
that. what corn tithes he had the plaintiff had taken them all 
excepting only the tithes of the ſaid tares, 


The defendant Webb ſet forth that the preſent vicar of Plum - That the goyer- 
Head let all the vicarial tithes of Ea Wickham to the pariſhi- norsof the boſpi- 
oners and inhabitants there, who uſually ſowed peaſe and tares mm — . 
for fother, which they cut green for their cattle, and that the — _=_ 
ſaid vicar claimed and had always enjoyed the tithes of all bay, 


fother, and all other tithes, except corn tithes, ariſing within the 


faid chapelry ; that the leſſees of the hoſpital always had the great 
tithes in the chapelry, but not the tithes of hay and clover, and 


that he had agreed with the vicar for all the time 9 
43 16 - ; - 


C 3 


N — ee Dn nu IE Dd Att — I TEC 


ban compound- nexed to the pariſh of Plum 
| & — to the vicar of the es 
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Hopezow the bill, for all the tithes of hay, graſs, clover, and all other tithey 
againſt except corn; and he ſet forth the titheable matters he had. 


ee 4 Sk. 


and that they The defendants inſiſted, that Zeff Witham is a chapelry an- 
cad, and that the other tithes, . 

„Wich Whom they had compound 
to che governors of the hoff pita, « or 8 


and not to the plainti 
their leſſees. * 
—4 evidence The plaintiff replied ; the defendants nd ; and vicuelive 
qauſe adjourned, Were examined on both fides ; and the cauſe came on to be 
beard the fourteenth day of June laſt z and upon reading the 
{aid leaſe, and the proofs in the cauſe, it was then ordered that 
the cauſe ſhould ſtand over, that, in the mean time, the Court 
might conſider, whether the tithes of ares, cut green for fother, 
did belong to the plaintiff, or to the vicar of ARA 'F * this 
_ cauſe now coming on this day, | 


The court d, Tur Covxr declared their opinion, that the dthes of the W. 
hes of tzrexcur fendants ſaid tares, cut green and uſed for ar belong to the 


green are due plaintiff, and not to the vicar of Plumſtead. 
to the governors | 
of the hoſpital, IT 1s THEREUPON ORDERED AND DECREED, that the defend- 


ants ſhall account with and ſatisſy the plaintiff for the value of 

the tithes of the tares by them cut green and uſed for fother, 

which the defendants reſpectively had within Welling and Eft 

' Wickham in 1714, with cofts, except for the examinations relating 

to the ſmall tithes, for which the defendants are to have coſts, 

and it is hereby referred to the deputy remembrancer to take the 
ſaid account, and to tax the ſaid coſts. 


Purſuant to which order the deputy es Re made his 
report, dated the fifteenth of December laſt, and upon reading 
the ſaid order and report; there not being any exceptions taken 

| thereto, the Court ratified and confirmed the fame, and ordered 
that the defendant Smith do forthwith pay to the plaintiff the 
two pounds, five ſhillings, ſo reported due for the value of nine 
acres of tares by him cut green in 1714, and that the defendant 
Webb do pay two ſhillings and ſixpence for his tithes of an acre 
and an half of tares cut 9 as aforeſaid. 


THz CourT wu 


WS 4 r  Ecxnron againſt JorrEr and Others. 
] Cheſhire, 19th July 1715. 


By — THE plaintiff, as rector of the pariſh church and rectory of 
of thetownſhipot 8 bury, i w the county of Che, ire, filed his bill in this court, 


Ocrede, in pe- ſtating, that his predeceſſor, for forty years, had been entitled 

rim oA bey. in to the tithes of corn, grain, hay, calves, hemp, flax, and other 

_ pay their titheable : things yearly ariſing, &c. in the ſaid pariſh z that the 
=—_ ' Taid 


in kind to 
1 
19. 9 % : 4 
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ſaid pariſh is of large extent, conſiſting of eleven villages, town= EcrnTox 
is, or hamlets ;. that one of them, the largeſt in extent and bay ef 
moſt valuable, is called Odrode, and lies very remote from the n orazrs. 
parſonage houſe of the faid parith ; that the inhabitants and - 
owners of land in the ſaid townſhip of Odrode, being deſirous to 
become farmers'of their own tithes, the plaintiff's predeceſſor, 
being aged and infirm, had leaſed the ſame to different perſons 
during his life, and that the ſaid perſons had leaſed the ſame out 
again to other people at forty-two pounds a-year z that after 
making the ſaid leaſe Mr. Hutchinſon, the plaintiff's predeceſſor, 
continued rector thereof until the year 1705, during which time 
the aſſignees of the ſaid leaſe continued to receive the tithes of 
Odrode, under the ſaid leaſe ; that on the ſaid Hutchinſon's death 
the plaintiff became rector of the pariſh, and, as ſuch, is entitled 
to all manner of tithes ariſing within the ſame ; that ſoon after 
the plaintiff became ſo entitled, the defendants Wilbraham, &c. 
four of the principal inhabitants and owners of houſes and lands 


e- within the townſhip of Odrode, on behalf of themſelves and the 
re reſt of the inhabitants, occupiers of lands there, treated with the 
plaintiff for a leaſe of all the tithes ariſing there; that he granted 
1. the ſaid tithes to them at forty pounds a-year, clear of all taxes, 
af on the twenty-ſecond of September 1705 ; that the ſaid leaſe 
r, . in 1712, and they being deſirous to renew the ſame, the 
1 plaintiff ſurveyed the tithes of the ſaid townſhip, and finding 


ö the ſame to have been underlet, inſiſted on an advancement in the 
8 rent, and that they refuſing to comply therewith, the plaintiff 


7 did not t them a new leaſe, but infiſted on collecting the 
* tithes in Find, which he hoped they would have ſet out for the 
years 1712 and 1713, but that they had refuſed ſo to do, on 
is pretence of moduſes or other exemptions, and had entered into 
g a ſubſcription to conteſt the plaintiff's right to the fame. The 
n bill therefore prayed to be relieved in the premiſes, and a diſco- 
d very of their tithes, 
8 Several of the defendants admitted, that Mr. Hutchinſon had 
t been rector of the pariſh, and as ſuch entitled to all titheable 
i matters ariſing therein; that the pariſh is of large extent; and 
. that Odrode townſhip is the largeſt and moſt valuable townſhip, 
and the remoteſt of any of the townſhips from the parſonage 
houſe ; but they inſiſted, that ſeveral maduſes had been time im- 
memorially paid to the rector, for all corn and hay ariſing on all 
lands in Odrede, at two equal payments yearly, viz. at St, ;ames's 
Day, and Candlemas Day, and ſet up various moduſes for their 
ſaid farms for the tithes of hay, corn, and cattle. 
f The plaintiff replied ; the defendants rejoined ; and witneſſes 
, were examined on both ſides; and upon reading ſeveral leaſes, 
| and old rentals, and other tithing books of the pariſh, and the 
4 depoſitions of ſeveral witnelles, and on long debate of the matter, 
C4 Tas 
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ol the free gram- 
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EcxxTon: TER CourT declared there was no modus for exempting the 
* defendants, and other the inhabitants and occupiers of houſes 
an EHP and lands within the townſhip of Odrede, within the pariſh of 


Aſibury, from the payment of tithes in kind, 


Ir is THEREFORE ORDERED, that the defendants do ſeverally 
come to an account with the plaintiff, for the ſeveral and re- 
ſpective tithes from them dye to him, for the years 1712 and 
1713, and it is referred to the deputy remembrancer to take the 
ſaid account and report the ſame, The deputy made his report 
accordingly, and the ſame was confirmed by the court. 


Tuo. Burr. ' 
Ro. Prics. 
Ja. MonTAGUE. 


Turn, rn, ARMSTEAD again PERKINS. 
1. GEO. 3» 
Warwickſhire, 18th Fuly 1715. 


The governors "PHE plaintiff Armſtead, widow and relict, and alſo adminiſ- 
= 2 tratrix of the goods and chattels, rights and credits of A. 

— * — Armſlead, clerk, deceaſed, and the plaintiff S. Taylor, executor 
7 333 2 af the laſt will and teſtament of V. Taylor, his brother, deceaſed, 
Uppingham, in ſtated by their bill, that the governors of the goods, poſſeſſions, 
Warwiiſrire, and revenues of the free grammar ſchool of R. Johnſon, clerk, 
_— = and of the two hoſpitals of Chriſt in Oakham and Uppingham, of 
Bultingron andof the foundation of the faid R. Zohn/on, in the county of Warwick, 
the hamlets of being ſeiſed of an eſtate in fee ſimple, to them and their ſuc- 
Ryton, M ften, yon of all that rectory and parſonage impropriate of the pariſh 
—_—_ hurch of Bulkington, and the vills of Ryton, Weſton, Marſton 
Branſeere, and a Gibbon, Barninkle, and Branſcote, in the ſaid pariſh and county, 
right of «gy did, by indenture, dated the thirty-firſt of Ofober 1907, demiſe 
through a yard and to farm let all the faid rectory or parſonage impropriate, 
in 1 — and all other the premiſes therein particularly deſcribed, to the 
EY Hil Cie, faid A. Armſtead and M. Taybr, their executors, adminiſtrators, 
Hill cio Mis. and aſſigns, for fiſteen years; that the {aid Armſtead and Taylor 
2 and Far came to an agreement not to take any benefit of ſurvivorſhip, 
PR and that the executors or adminiſtrators of the perſon firſt dying, 
or their executors or adminiſtrators, after both their deaths, 

mould enjoy equal benefits of the ſaid demiſed premiſes, and 

equally pay the rent; that Armflead died on the ſixth of 7 
1708 inteſtate, and adminiſtration was committed to the plaintiff, 

Mary Arimſtead, his widow z that Taylor died on the eighth of Oe- 

tober 1713, having made his will and appointed the plaintiff V. 

Taylor his ſole executor, who proved the ſame; that the plaintiffs 

have entered upon the ſaid premiſes, and are by the ſaid indenture 

of leaſe entitled to hold the fame, and to have and receive all the 

tithes of the pariſh of Bullingion, aud of the vills of Ryton, &c. 

. "as 
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as aforeſaid; that the defendant having been ſeiſed and poſſeſſed, Aue 
for ſeyen years paſt, of three cloſes within the ſaid pariſh, called 3 A 
Hill Cloſe, Hill Cloſe Meadow, and Far Lawns, had ploughed and f 

ſown the ſaid cloſe called Far Lawns, with ſeveral kinds of 

grain, and 'reapet the ſame,” and mowed the graſs of the ſaid 

cloſe, and made the fame into hay, and carried it away without 

ſetting out the tithes thereof, or paying any thing in lieu of the 

ſame. - The bill therefore prayed that he may account for the 


* 


value of the ſaid tithes. ren * 
The defendant, by his anſwer, admitted, that the gover- The defendant 


nors of the ſaid ſchool” and hoſpitals might be ſeiſed of an amis rhe plane 
eſtate in fee ſimple in the rectory impropriate, tithe barn, and . 5 —— 
tithes ariſing in Balkington, and in Ryton, &c.; that they might that he fort than 
make ſuch leaſe to Armſtead and Taylor; that they had entered out; 
on the ſaid premiſes, and had. died about the time in the bill 0 
mentioned; and that the plaintifls had enjoyed all, or the 

reater part of the tithes by the ſaid leaſe. He confeſſed, that 
be had been ſeiſed and poſſeſſed of ſeveral cloſes, all in the lord - 
ſhip of We/ton, in the pariſh of Bulkington, and that ſome parts 
thereof had been mowed and made into hay, and others ſown 
wich oats and peaſe; and he inſiſted, that the tithes thereof were 
duly ſet out, and that he had not carried them away, but that the 
plaintiff had refuſed to take the ſame, in two of the ſaid years, 
and had ſuffered the tithes of the corn and hay, which were' ſet 
out to lie and rot, to the defendant's loſs. The defendant fur- t be denies, 
ther ſtated, that, as to the pretended right of way through his that they have 
yard to carry tithes, the ſaid three cloſes are all of them within any right to ca- 
the lordſhip of gon, and were parcel of a park, formerly Lord i them through 
Zouches, and purchaſed frora him by his anceſtors ; that his _ —— 
dwelling houſe and all his barns, yards, &c. (fave about an acre ther way, 
of his'orchard and garden, which was lately taken out of the Hill through which, 
Cloſe, in Weſton, and laid to his orchard and garden) are in the be inſiſts they 
lordſhip of Marſton Gibben, and in the faid pariſh of Bulkington, 2 — 
and none, except as before. excepted, in the lordſhip of Weſton; ban. 
that his anceſtors, at the time of purchaſing the ſaid cloſes, being 


alſo ſeiſed of the houſes and outhouſes in Marfon, did, for their 


own conveniency, make a way out of the back ſide of the ſaid 
houſe into another cloſe in M eſton, called the Near Lawns, being 
other. part of Wefton Park, and that before then there was no 
way out of his back fide into any of the ſaid cloſes in Weſton, 
called the Hill Cloſe, Hill Cloſe Meadow, Far Lawns, and Near 
Lawns; that about ſeventy years fince, his father took down an 
old barn on the back fide, and built up a new one, made a gate- 
way at the end thereof, and that, until that time, there was no way 
at all, but through the ſaid old barn, with any manner of carriages, 
out of his yard or barn ſide into his ſaid cloſes, or any of them, 
or out of the ſaid cloſes into his yard; and he inſiſted that the ©, 
laintiff had no right to carry away: his tithes through the faid 
i 1 gate, 


* 
” 
= 
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aa gate, and therefore he confeſſed that he had locked the fame 
3 againft him; but he faid, that the wy is through other Hoſers 
pan of Weſton Park, 


The plaintiffs replied; e pod wy | 
were examined; upon reading the nen taken in 
cauſe, and on full debate, | Ws 


An ĩſſue directed IT is oRDERE DHH THE Covi's; that 2 trial atlaw ſhall bead 
—— the nüt on the iſſue following, viz. « Whether the plaintiffs have aw ay 
x re, 17.4 through the defendant's yard belonging to the ISAS 
« in * to fetch off the tithes of corn, grain, and hay, ariſ- 
6c ing, &c. within. the ſeveral cloſes in Weſton aforeſaid, called 
& Hull Cloſe, Hill Cloſe Meadow, and the For Lawns, to their 
3 tithe barn in Bullington aforeſaid, or not? “T 
and the equity 


. Ap 1T 1$ FURTHER ORDERED, that as to the plaintiff's de- 

ter the trial. mand of tithe from the defendant for the ſeveral lands, and for 
the time in the bill charged to be due and anfwerable to them, 
this Court will e this cauſe, and give their opinion 
after the faid trial ſhall be had. 


On the fixth of July 1716, the cauſe came on for — 
on the plaintiſf's petition, when the following iſſue was direct 
via. © Whether the plaintiffs, or either of them, have a way 
« through the defendant's yard belonging to his dwelling-houſe 

1 « im erflen, in the county of Warwich, as in their bill 
« charged, or ary other and what way to fetch off the tithes of 
4 corn, grain, and hay, ariſing, growing, or renewing, within 
« the ſeveral cloſes in ¶ ęſton aforefaid, called Hill Clofe, Hill 
* Cloſe Meadow, and the Far Lawns, to their En in 


Wen aforeſaid ? 0 


Sroonzn againſt Hzan. - 
| | Suffolk, 18h July 1715. 
The rector of TI bill ſtated, that the plaintiff, for nineteen years paſt, had 
Aldbam, in Suf- been rector of the pariſh of A/dham, in the county of 
2 1 S. Fell, and was entitled to the tithes therein, or to ſome ſatiſ- 
growing in a faction for the ſame ; that the defendants had been, for ſeveral 
piece of wood- years paſt, inhabitants, and had titheable things therein; 3 that 
land, agua Jp all the defendants occupied meadow and paſture, and held ſeve- 
1 as "= coppice woods and wood grounds, and had yearly felled great 
prog ” 58 . quantities of titheable underwood, and had kept ſeveral dry 
brook Weed, in and unprofitable cattle, and made great profit of them, and had 
eu e er ti e thin connaer ue, but not ict tort 
of wa fete thei iis, pretending ngen. The bl therefore pepe 
r 8 ng ſome e ore praye 
ee 3 that they might ſet forth what woods, underwoods, — 
Gaid pariſh, and lands, they had ; the value thereof 3 what they had cut 3 
W and make ſatisfaction for the ſame. 
The 


Par. Tinu, 
2. Gxo. 1. 


* 
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The defendants confeſſed the plaintiff to be reor as aforeſaid z 
and they ſet forth the quantities and values of the woods they 
held and had felled ; and faid, that they had compounded with 
the plaintiff's leſſee for the titties of them, and other tithes due. 


The defendant Head ſaid, that the woods he occupied had been 
anciently, and time out of mind, wood ground; and that no 
tithes are 8 for the ſame 3; for that there is, and hath beer 
a certain cloſe of wood ground, containing one acre and a half 
parcel of the manor of „lying in Alabam pariſh, next to a 
certain great wood, called Smallbroat Word, towards the eaſt on 
the one part, and a cloſe of paſture, called Park Field, towards 
the ſouth, on the other part; and that the plaintiff, and all his 
| redeceflars, rectors of — ſaid pariſh, time out of mind, have 
been accuſtomed to cut down in the ſaid cloſe of wood all the 
wood growing there, as often as they pleaſed, in full ſatisfaction 
and diſcharge of all tithes of wood growing upon the ancient 
wood grounds within the ſaid pariſh. | 


27 


Spoon an 
againft 


Hz. 


The plaintiff replied, and thereby walved all che reſt of his 
demands, fave only a ſatisfaction for the values of the tithes of 


wood, 


- The-defendarits rejoined, and witneſſes wert examined on 
both ſides ; and upon reading a copy of a record out of the 


common pleas, which was proved in court purſuant to order; 

and on hearing what could be alledged on both fides z : 
The Court directed an jfſue to try, whether the acre and a 

half of woodland mentioned by the defendant Head in his 


anſwer to have been had and taken in full YatisfaCtion and dif- 


charge. of all tithes of wood growing upon the ancient wood 
grounds in the ſaid pariſh, be in lieu and ſatisfaction of all tithe 
wood within the ſaid parith of  4/dham, or not ? a 


On the twelfth of February 1716, the ſaid iſſue was ordered 
to be taken pro confeſs, unleſs cauſe were ſhewn to the contrary; 
and now, on the firſt of Zuly 1717, the cauſe coming on for fur- 
ther dire ons, | 4 FP 


Tux Covnr, upon reading the ſaid orders, and no counſel 
attending for the plaintiff, ordered the bill to be diſmiſſed, with 
colts to be taxed by the deputy for the defendants. | 


Brown. again BEARNE. 
Leiceflerſbire, 24th November 1715. 


Tux bill fiated, that the plaintiff had been, for ten years paſty The ger of 
rector and parſon of the rectory and pariſh church of Skef- ß, grun, 


Fgten, in the county of Leicefter, and was thereby entitled to all 


kind of Grarge Med Cloſe, and 28. in the pound for the depaſturing of cattle thereon. 


tithes 


Mien. Trau, 
2. Go. 1. 


in 


Liceſte, ſhire, 


claims tithes in 


28 | . 1 | DECREES Id TITHE/CAUSES > /| | 77 


Baoww” tithes of corn, grain, and hay, ang all other tithes and dues be- 
1. longing thereto, and to all compoſitions, ; maduſet, or ſums of 
money payable in.licu of tithes, and to all oblations, obventions, 
and Eaſfer dues, and to all ſmall tithes arifing, &c. in the ſaid 
riſh ; that the defendant, for divers years laſt had held 
nd occupied a cloſe, called the Grange Wood, or the Wood Cloſe 
containing about thirty acres, lying in the faid pariſh; and had 
ſometimes ploughed it, and at other times mowed, and reaped 
it, and carried away the corn and hay, without ſetting out the 
tithes ; and that in other years he had depaſtured the faid cloſe 
with dry, barren, and unprofitable” cattle, ' which afforded no 
tithes in kind, for which he ought to have paid the plaintiff tithe 
herbage, at two ſhillings in the pound, which tithe he had alſo 
withheld, pretending, that the ground is tithe free, or that ſome 
modus is payable in lieu of the tithes thereof. The bill therefore 
prayed, that the ſaid defendant may diſcover the premiſes, and 
OS 2 os Meteo 4 dad hanwadbe: 


cnt = = F riſk for ten years paſt, and that he was entitled to all tithes and 


- able ; and chat the ſaid doſe with cattle 3, but he denied, that he had ever carried 


he had paid, and away any graſs or hay mowed in the ſaid cloſe, or that the ſame 

Py = we as ever ploughed, or ſowed with corn, ſince he had been the 

| for his part Occupier thereof. He confeſſed, that he never ſer forth his tithes 

thereof, In kind for the faid cloſe; but infiſted; that he had conſtantly paid 

to the plaintiff yearly a modus, compoſition, or rate of ten pounds, 

in lieu of the tithes of the ſaid cloſe and other incloſures. He fur- 

ther ſtated, that one hundred and fifty years ſince part of the 

Jordſhip of Skeffington was incloſed; upon which the then rector, 

and the proprietors of the ſaid incloſure, made ſome agree- 

ment that a compoſition or medus of forty pounds per annum 

ſhould for ever after be paid by the proprietors of the ſaid 

incloſure, in lieu and full diſcharge of all tithes that might 

ariſe or grow due from the ſame z that he had conſtantly 

paid the plaintiff the yearly ſum of ten pounds, being the fourth 

part of the madur or compoſition of forty pounds per annum, ever 

fince he had held the ſaid cloſes, being the fourth part of the ſaid 

incloſure, and which the plaintiff had accepted; and therefore, as 

be had always paid the ſame, he had kept no account of his tithe- 

alle matters, but believed that no tithes in kind had ever been 

paid for the ſaid land yore rim. Hema: by miſtake z and that 

dee ſald cloſe had been reputed part of the old incloſure, and 
0 exempted from tithes as the incloſure was. | 


2 


_ 
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The plaintiff replied ; the defendant rejoined ; and witneſſes Brown 
were examined on both ſides; and upon reading ſeveral receipts 9 
under the plaintiff's hand- writing to the ſaid defendant, for 5 1 
the ſaid compoſition of the faid Grange Wd Cloſe; and upon Jr 5 
reading the proofs in the cauſe ; and on full debate; |;  191.a-yearread, 
Ix 18 ORDERED BY THE CourT,' that it be referred to a trial An iſue to try, 
at law upon the following iſſue, viz. « whether Grange Wood whether C- 
4% Cle is part of the ancient incloſure in the pariſh of Skeffington, — = we of the 
« for which the forty pounds per annum compoſition has been | | 
« paid, in lieu of the tithes of ſuch incloſure, or not ?” 


© SworDER againſt Bvsn. Fu 1 1 
 Hertfordſire, 14th November 1715. 2 


Tum. that the defendant, for one year paſt, had The plaintiff 
ploughed and ſowed, in a common field called Ted, claims tithes un- 

within the rectory and pariſh of Little Hadham, in the county of vera fare leap 

Hertford,- twenty acres of land, with wheat, barley, and other from the retire 

grain, and reaped and carried away the ſame, without ſetting 

out the tithes thereof, or making ſatisfaction to the plaintiffs for 

the ſame, MES 


The plaintiffs claimed the tithes under a para leaſe thereof 


made to them by V. Stanley, D. D. then rector of the pariſh. 


The defendant denied that he had ploughed any more ground 1 un 
in Taſifield than one acre and an half, which he ſowed with days, he fer out 


wheat, and one acre more in an incloſure adjoining to Taſgfield, his tithes, and 


which he had likewiſe ſowed with wheat; and he infiſted, that that = 
he had cauſed the full tithe of all the ſaid wheat to be duly ſet 9 ” 
out and left in the field; and that he had given notice to the way, 
plaintiff to fetch the ſame away; and that he ought not to make 


ſatisfaction for what was loſt by the plaintiff's own default. ; 


The plaiatiffs replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides ; and the cauſe was ſet down, at 
the defendant's requeſt, to be heard this day ; when 


The defendant's counſel inſiſted, that it appeared of the The gerendant's 
plaintiff's own ſhewing, by their bill, that they claim by a parol counſel ſays, a 
leaſe ; which being in a caſe of tithes is void in law; ſo that the frl:aſe of tithes 


plaintiffs cannot be relieved upon their bill, 1 
And, after debate of the matter, | 
Iris ORDERED AND ADJUDGED BY THE Cour, that the bill Ty. bin dit- 
be diſmiſſed with coſts, miſſed. 
TRHoO. Bury. 

Ro. PRICE. 


J. MoxTacve. 


BIRD 
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m—_— Tun, xt 1 BIRD dpainſt ForsTER. 
rr - | Surry, 6th December 171 ß. 


*The vickr of Ries T* bill ſtated, that about four years paſt the plaintiff was 
gote, in Surry, 1 duly preſented, &c. vicar of the vicarage or pariſh church 
claims the ſmall of Rizgate, in the county of Surry, and had duly performed 
_ ” eee the cure there ; that by virtue thereof, or otherwiſe, he is 
and of a piece of entitled to all vicarial tithes due and payable to the vicar wirhin 
"kind, called be the ſaid vicarage and the titheable places thereof; that the 
ns, defendant was an inhabitant therein during the time aforeſaid, 
See pott. 33. and held divers lands, hop grounds, gardens, and orchards, and 
had growing thereon hops, apples, pears, plumbs, cherries, and 
other fruits, and rome quantities of garden peaſe and beans ; that 
he alſo kept milch cows, which had calves, and fows which had . 
Pigs, and had a number of other things, the ſmall tithes of 
which he refuſed to pay to the plaintift, or to make him any 
ſatisfaction for the ſame, pretending, that the ſaid hop ground 
and lands do not lie within the ſaid pariſh, and are exempted 
from the payment of tithes, | 


The defendant The defendant ſaid, that he believed the plaintiff was lawful 
fays, there is a Vicar of the vicarage, and entitled to all oblations and vicarial 
madus of 53. a» tithes happening therein; and he admitted, that he was an inhabi- 
2 — in tant in the ſaid pariſh, and had occupied one meſſuage with the 
er. 7 appurtenances, and alſo from Lady Day 1712 another farm, lands, 
%;; tenements, with the appurtenances, called Pars Hill, containing 
forty acres, and two fields, called the Budgins; but he in- 

ſiſted, that the uſual method was for every inhabitant to pay 
a certain ſum of money in groſs to the vicar, in lieu of 

oblations, and for the tithe of each manſion-houſe and for 

garden tithes, five ſhillings ; which ſum the plaintiff had fre- 

2 accepted as an ample ſatisfaction for ſuch tithes. He 

aid, that on the lands called Park Hill, being commonly 

paſture at ſixteen pounds per annum, he had kept and depaſtured 

unprofitable cattle, and had offered to pay the plaintifFone pound 

twelve ſhillings, for the agiſtment tithes thereof for one year, and 
believed they were not worth more; that in the ſaid year part of 

the farm being ploughed and ſown, the tithes thereof belonged 
and that che to the impropriator. He alſo ſaid, that the fields called the Bud- 
land called tbe ping are the lands of the impropriator belonging to the rectory, 
— 3 and that they were rented by him of the rector tithe free, and 
and that be cat had been ſo for thirty years paſt; but that. the plaintiff, about 
it tube free ofthe a year ſince, demanded twenty ſhillings a- year in lieu of agiſt- 
wQor, ment tithe, which he had refuſed to pay. He averred, that he 
had offered to pay, and did by his anſwer offer to pay, five ſhil- 
lings a-year, in lieu of oblations and vicarial tithes due for his 

ſaid houſe and garden for four years paſt, and for agiſtment tithe 

of the ſaid tenement called Park Hill for two years paſt, two 
22 ſixteen ſhillings, which the plaintiff had refuſed, unleſs 

be would pay him his pretended demand tor the ſaid two —_ 

by 
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The plaintiff replied ; the defendant rejoined; and witneſſes nr: 
were examined on both ſides 3 and upon reading the proofs in * 
the cauſe, and on full debate, | | | =. 

Ir 135 ORDERED BY THE COURT, that it ſhall be referred An ifve dire. 
to a trial at law upon this iſſue, „ whether the lands and — to wy, he- 
« grounds called Budgin r Che, containing four acres, be part of 1 


« the ancient rectory of Riegate, ar not“ — 
And as to the other lands called Part Hill, the bill is diſ. Bill diſmifſed as 
milled. 8 5 ; to Park Hill, 


And as to all other demands of tithes in the bill, it is referred 
to the deputy remembrancer to take the ſaid account 3 the coſts 
to be reſerved till after the trial. : 


On the fourteenth of June 1716, the decree and poſteg was Defendant d- 
read ; and it was decreed, that the defendant do account; with _— o 20 
calts at law and in equity. 


Jonxsox again Lawsox. W 3 
Northumberland, 5th December 1713. 


plaintiff . for the like term, at eleven pounds a- year; a convenient 
J. Johnſen held and enjoyed we faid tithes till u way to carry the 

1714, when, for a valuable conſideration, he conveyed the tithes faid tithes troan 

of the townſhip of Cramlingten, part of the ſaid pariſh, to the M7. de, ® 

other plaintiffs, whereby they alſo became entitled to and ought {c out. : 

to have had and received the corn tithes ariſing in the ſaid-town- 

ſhip ; that the defendants, in 1714, held ſeveral lands and tene- 

ments within the ſaid townſhip, on which they had corn and 

grain, the tithes of which they ought to have paid in kind, or 

made ſome ſatisfaction for the ſame, but which they refuſed to 

do under ſeveral pretenſions. The bill therefore prayed an 

account and ſatisfaction for the ſaid tithes, and that the plaintiffs . 

may have a way to carry their tithes off the lands, 


The defendants Hall and others, by their anſwer, confeſſed, that The defendants 
during the ſaid year they, as tenants to the defendant Lacan, © that, by the 
held and occupied arable land in the ſaid townſhip, on which they — wy _— 
had growing corn and grain, the tithes of which they believed corn — are 
the plaintiffs were entitled to in kind, and which they ſaid they to be lodged in 


he farmers" 
had fully ſet OR all the defendants confclled, that = — ere 


tlireſhed, &c. 


it 
ll 
1 

| 
| 

| 
| 


— —-— — 


The defendants IT Is oRDERED BY THE CouRT, that the defendants 
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Joxun#won had refuſed to let the plaintiff have a way to carry the ſame from 
off the lands, it being the cuſtom within the ſaid townſhip of 
Cramlington, that the proprietors or farmers of the ſaid corn tithes 

in Cramlington, on notice given to the occupiers of lands there, 
at proper times of tithing, did tithe the ſeveral ſorts of corn and 
grain then ſtanding, and when it was ſeaſonable to lead away the 

e, the-owner or tenant of the land from whence they were 
to be taken, provided one, or as many draughts as were neceſ- 
ſary, and a man to each draught, and the owners or farmers of 


the tithes provided another man to each draught, which they 


loaded with the tithe corn, and which was led to the yard or 

garth of the tenant of the lands from whence it was taken, and 
there was inned and ſtacked, and the tenant of the land covered 
it with his own ſtraw ; and that when it was to be threſhed, the 
owner or farmer of the tithes had the uſe of the tenant's barn to 
threſh it in, and of his winding cloths and fieves for drefling it, 
and the ſtraw was left to the ſaid tenant of the lands, who 
claimed it as his due, 'and enjoyed it accordingly : and they in- 
ſiſted, that the corn tithes within the ſaid townſhip were never 
paid in any other manner than according to the ſaid cuſtom. 


The plaintiffs replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon reading the defendants 


do 

Dum ger bc account with and pay to the plaintiffs for the value of the tithe 

corn tithes; corn and grain which grew on their lands in the ſaid townſhip of 

: Cramlington in 1714 which account is to be taken by the de- 
puty remembrancer, who is to report the ſame. | 


and to ſet out a Ayr IT 15 FURTHER ORDERED, that the defendants do ſet 


for Ga? out and appoint a good and convenient way for the ſaid plain- 


them from the tiffs, and the owners and farmers for the time being of the corn 

premiſes, tithes within the ſaid townſhip, their ſervants and agents, to 

. fetch and carry away the tithes of the corn and grain which ſhall 

| for the future ariſe and grow due from and upon their ſaid lands 
within the ſaid townſhip of Cramlington. 


In purſuance of the ſaid order, the deputy remembrancer made 
his report, dated the eighth of March laſt ; and upon readin 
the ſaid order and report without exceptions, | 


= ert con- Ir ISORDERED.BY THE Cour, on the ſeventh of May 1716, 
that the ſaid report be ratified and confirmed, and that the ſaid 
_ defendants do ſeverally pay to the ſaid plaintiff the ſeveral ſums 
ſo reported due. | Lag 

| Tno. Bury, 

Ro. PRICE. 
Ja. MonTAGUE. ' 


Newrtox 


"Ip * 


n 
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Nxwrox againſ BikD. 
Surry, 6th December 1715. | | 


Hare James, deceaſed ; Roger Famer, ſon and heir of 
the ſaid Hareftreet ; and Elizabeth Bowyer, widow and executrix 


diſſolution of religious houſes and the veſting of their eſtates in 
THE CMO N, was ſeiſed in fee of and in the an. (6 and church of, 
Rizgate, in the county of Surry, and the advowſon, donation, and 
right of patronage of the vicarage of the ſaid church, with the 
appurtenances, late belonging to the monaſtery or priory of Saint 
Mary Qvery,in the faid county; and that he, by his letters patents, 
dated the ſeventeenth of December, in the ſixth year of his reign, 
in conſideration of four hundred and fifty- eight pounds, four 


F. Skinner, did 2 to J. Skinner the ſaid rectory and church 
of Riegate, and the ad vowſon and right of patronage of the ſaid 
vicarage, with the appurtenances, and alſo all the tithes of corn, 
grain, wood, hay, and all other tithes, of whatſoever ſort, kind, 
or nature, growing, &c. in the pariſh, fields, and hamlets of 
Riegate, and elſewhere, in the ſaid county, to the ſaid rectory and 
church thentofore belonging, or accepted or reputed as part, 
parcel, or member thereof, in as large and ample a manner as 
the laſt or any former prior or priors of St. Mary Overy had held 
and enjoyed the ſame, To HoLD to him, his heirs and aſſigus for 
ever; that, by virtue thereof, the ſaid J. Skinner entered, and 
was ſeiſed of the ſaid reQory and premiſes, and the ſame, by 
ſeveral deſcents and meſneconveyances, came to and were veſted 
in Roger James the eldef, father of the ſaid Hareſtreet James, or 
in truſt for him; that he, the ſaid Roger James, upon the mar- 
riage of the ſaid Haręſtreet James with the plaintiff Margaret 
in 1679, ſettled part of the ſaid tithes and hereditaments upon 
him the ſaid Hargſtreet James, who became ſeiſed thereof; that he 
and his tenants enjoyed the ſaid meſſuages and lands fo ſettled, 
tithe free, and alſo took and enjoyed all the tithes of corn, grain, 
hay, peaſe, beans, hops,flax, turnips, and other roots, and all other 
tithes ariſing on that part of the ſaid pariſh ſo ſettled upon him; 


death of the ſaid Roger James, the ſaid Huręſircet James became 


HE plaintiff Newton and his wife; the widow and relict of 


of \A. Bowyer, deceaſed, filed their bill againſt hn Bird, clerk, „ear ſor the 
vicar of Riegate, ſtating, that Edward the Sixth, in right of his tithes of peaſe, 
crown, and by virtue of one or more acts of parliament for the beans, hops, c. 


33 


Mien. Tau, 
2, Gro, 1. 


% 
The impropria- 
tor of Riegate, in 
Surry, files his 
bill againſt the 


Sec ante, 30. 


ſhillings, paid to Sir Edward Peckham, to his majeſty's uſe, by 


and that the ſaid Reg Fame enjoyed the reſidue; that after the _ 


ſeiſed of the whole, and enjoyed the ſame until his death, which 
happened twelve years ſince ; that after his death, the ſaid rectory, 
tithes, and premiſes, became and were legally veſted in the plain- 
tiffs, who ought to enjoy the ſame tithe free, and not pay any 
tithes to the ſaid vicar, but ought to receive the tithes appertaining 
to the ſaid rectory, as their predeceſſors, the former owners of the 
ſaid rectory, had done; that the defendant was, about five years 

Vor. II, D 220, 
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Nzwrow ago, preſented to the ſaid vicarage, and had demanded from the 
2 landholders of the ſaid pariſh, and from the ſeveral tenants and 
mv» occupiers of the meſſuages and lands belonging to the faid 
— tithe or tenth part of their corn, grain, and hay, and 
their tithes ; but that the fame do of right belong to the 
rectory. The bill therefore prayed, that the defendant might 
ſet forth what tithes and r e matters are * P 
to belong to the vicarage, and what tithes and dues, belongin 
to 9 he had received ; and that the laintifls 
may be quieted in the enjoyment of their juſt rights. 


The vicar ſay, The defendant ſaid, that he believed that there were ſuch 

— 2 2 letters patents of the rectory, as mentioned in the bill; but to 

tithes of corn, whom the ſaid rectory was granted he knew not; but that 

grain, hay, peaſe, Roger James the elder, by 5 conveyances, deſcent, or other - 

and beans, ex- wiſe, was legally entitled to, and poſſeſſed of the ſaid rectory 

3 peaſe, and premiſes; and that he and his predeceſſors, owners of the 

8 tem, ſaid rectory, did and 2 to take and enjoy the tithes of all corn, 

and except of grain, hay, peaſe, and ariſing in the ſaid pariſh belonging 

hay in ee Moores to the rectory, except of ſuch peaſe and beans as are podded and 

and on C gathered from the ſtems and ſtalks by gardeners and others, 

— and by them vended and uttered green in the pods, and except- 

ing ſuch corn, grain, peaſe, and beans, as are planted in gardens 

and orchards, which always belonged to and were received by 

the vicars, and except the tithe of hay growing on lands in the 

weſt end of the pariſh, called the Moores, which had been always 

enjoyed by the vicar as his right, and alſo the tithe of hay aud 

graſs growing on a cloſe of about two acres, lying near a farm 

called Colley z all which excepted tithes he ſaid he had received 

ſince he became vicar, and inſiſted on his right to the ſame. He 

alſo ſtated an .agreement between his — and the im- 

propriators for the tithe of bobs, and that in lieu thereof they had 

yielded and allowed to him the duties for burials in the chancel, 

oy the and alſo forty ſhillings a- year for all ofterings and dues z and de- 

— 38 nied that it was binding upon him; and he inſiſted upon the 

wood, flax, tur- tithes of hops, wood, flax, turnips, all other roots, herbage, 

Hips, &c. 3 agiſtment of unprofitable cattle, and all other vicarial, ſmall, and 

predial tithes, profits, commodities, and advantages, as of right 

w_ _ = belonging to the vicar, and payable to him. He: alſo inſiſted, 

— —.— — that the plaintiff's meſſuages and lands belonging to the rectory, 

liable to vicarial when in the occupation of tenants or leſſees, are not exempt 

tithes in the from, but liable to, the payment of tithes ; and, claiming right 

han of lay **- thereto, averred, that they had not been paid to him fince he 
had been vicar. 


— enn The plaintiffs replied; the defendant rejoined z and witneſſes 
OP were examined; and upon reading the proofs ; the endowment 
of the vicarage of Riegate, made in the twenty-ſixth year of 

Henry the Eighth ; the agreement made between the plaintiff's 

i . anceſtor 


a © mw a4. 
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anceſtor and R. Fanies and A. Cranſton the late vicar 3 and on Newron 
long debate of the matter by counſel on both ſides; 7 


. Bia o. 


Tax Coua r declared, that the tithes of peaſe and beans ſet The tithes of 
and ſown in the fields do belong to the plaintiffs, as owners of — * * 
he recto ry. . „% wh ecreed to 1 
the . 3 ; plaintiﬀ, 

As to the right to the tithes of turnips, carrots, and other An igue to try 
roots ſown in the fields, the Court directed a trial at law to be the right as to 
brought by the plaintiffs againſt the defendant, wherein the *vnips and car- 
ifſue to be tried ſhall be, „Whether the tithes of turnips, cir- | 
« rots, and other roots ſown in the fields, and the tithe of hops, 

« do belong to the vicar of Riegate, or not?“ 


And as to the tithe of the lands called the Moores, alledged to The bill difmic- 
have been enjoyed by the vicars of the pariſh, and of the cloſe ſed as to hay in 
containing about two acres near Colley Farm, and other the ** * * 
matters in the bill mentioned, the bill is diſmiſſed. * 


But the conſideration of coſts is reſerved to the Court till the 
further hearing of the cauſe upon the equity reſerved. 


On the fourteenth of June 1716, the decree of the ſixth of Bill diſmiſſed as 
December 1915 and the poftea was read, and the bill as to the s 
tithes of hops was diſmiſſed ; but as to all the other things, O. rn b de mngt 
the tithes of peaſe and beans ſowed in the fields and gathered — — 
green or otherwiſe having been before decreed, the Court de- long to the rec» 
clared, that the tithes belong to the rector, and ordered the tor. 

fame accordingly z but without coſts. The defendant to have 


his coſts for the trial at law reſpecting the tithes of hops. 


SWATMAN againſt BONNER: 27 aste 
2. Go. 1. 
Suffolk, 6th February 1715. | 
HE bill ſtated, that the plaintiff, for four years paſt, had been The impropria« 


farmer or occupier of the parſonage or impropriated vicar- tor of Dunwichy 
age and tithes of the ſeveral pariſhes within the borough of Dun- I chimes 
wich,in the county of d ll, and the liberties and titheable places a 3 . in 
thereof, by an agreement made with Sir R. Kemp, Bart. the pre- king, © 
ſent impropriator thereof, at eighty pounds a-year ; that he 
was thereby obliged to provide an able miniſter, and to allow him 
thirteen pounds a- year to perform all divine ſervices there; and 
that therefore he became entitled to take of the inhabitants all 
and all manner of tithes, great and ſmall, payable to the impro- 
priator ; that the defendants, during the faid term, occupied 
and farmed divers meſſuages, lands, tenements, meadows, and 
paſtare grounds, within the borough, from whence they derived 
great quantities of corn, turnips, hay, hemp, flax, and other 
matters, for which tithes ought to have been paid ; that = 

D 2 a 
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SwaTwAN had fed and brought up cows, calves, ſheep, lambs, pigs, geeſe, 
— 4 and other fowls, 2 * whereof are — to the plaintiff, but 
which they had refuſed to ſet out, or to make any ſatisfaction 
for the ſame. 'The bill therefore prayed a diſcovery of the 
uantities, qualities, and values, and a recompence for the 

ame. 


The defendant | 'The defendant Bonner ſaid, it may be true that the plaintiff is 
2 there is ® farmer or occupier of the ſaid tithes by agreement, and entitled to 
boar ken the tithes as ſtated in the bill; and he ſtated, that he had a houſe 
Mc. boat em- and about a rood of ground in the ſaid town of three pounds, ten 
ployed in fiſh- ſhillings a-year, and had paid all tithes due to the year 1712, 
_ 6, 9 lev of for which he had the plaintiff's receipts to the end of the year 
2 1711; that in the year 1712 he had uſed two fiſhing- boats, 
whereby he caught ſeveral laſts of rats and ſome of white 
- herrings ; and that there is a cuſtom to pay to the impropriator 
five ſhillings a boat, in lieu of all tithe fiſh caught therein, 
which tithe he had paid to the plaintiff for the whole of the year 
1712; that in the [id year he had growing in the ſaid borough 
four acres of turnips, (two * ſold at forty 1 
which were not drawn, but fed upon the ground with mile 
cattle, and the other two acres he fed with his own milch cattle; a 


for which turnips the plaintiff demanded eight ſhillings, and alſo tl 

fourpence for Eaſter offerings, which he was ready to pay to W 

him; and he denied, that he had any titheable matters, or any h 

cattle or other things fed in the Town Marſb for or in reſpect of at 

any meſſuages, lands, or tenements, in Dunwich aforeſaid for en 

the ſaid year, other than already ſet forth. as 

but not appears The plaintiff replied ; the defendant rejoined ; and ſeveral * 


— gry witneſſes were examined on the part of the plaintiff; and upon 


ſubperna, opening the bill, and reading an affidavit of the ſervice of the h 
| ſubpena to hear judgment, and on reading the anſwer, and no : 
counſel appearing for the defendant, y 
the tithes of all Ir is ORDERED BY -THE Cour, that the defendant do at 
fiſh __ kd Account with the plaintiff for the value of all manner of great tit 

nc and ſmall tithes by him had and ariſing within the ſaid borough 
| and the titheable places thereof, and for all fiſh by him had and | 
taken during the time in the bill mentioned; and it is referred = 
> tothe deputy remembrancer to take the account, unleſs cauſe be = 
ſhewn to the contrary; the ſaid defendant firſt paying five 3 
pounds coſts before he can be heard. | 5 
dif 

Hitany TIN , 

8 WATERLAND againſt PARKER, gr: 
| Yerkfhire, 22d February 1715. . 
The impropria- 18 bill ſtated, that Edward the Sixth, in right of his crown, gar 
tor of Paul and was ſeiſed in fee to him and his ſucceſſors of the tithes of and 


—— PE os corn, grain, hay, wool, and lamb, and of all manner of other 


tiches in kind. tithes 


8 8 


bg 
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tithes which were then lately belonging to the chapel of WaTrzrand 


Marfleet, in the county of York, and yearly growing or ariſing in 
the titheable places and pariſh of Faul and Marfleet, and to all 
tithes of corn, grain, hay, and all other tithes within the rectory 
of Paul aforeſaid, formerly belonging to the diſſolved monaſteries 
of Kirftall, and which came to the crown by virtue of ſome ſta- 
tutes made for the diſſolving of abbeys ; that he, being ſo ſeiſed, 
by letters patents, dated the eleventh of January, in the fifth year 
of his reign, granted the ſame to . and . ington in fee, 
and by ſeveral meſne conveyances the ſame came and were veſted 
in V. Gee, who took the tithes in kind for many years; that 
V. Gee, by good conveyances, &c. fold and conveyed to the 
plaintiff and his heirs all and fingular the aforeſaid tithes ; and 
that the plaintiff, by virtue of his ſaid title, ought to have 
received all tithes in Paul and Marfleet in kind, or fatisfaCtion in 
lieu thereof; that before and ever fince the plaintiff became 
ſeiſed of the ſaid tithes, the defendants were and now are 
inhabitants within Marfleet aforeſaid, and have been ſeverally 
owners, occupiers, and poſſeſſors, of arable, meadow, and paſture 
und, orchards, &c. in Paul and Marfleet, and whereof tithe 
— been, or ought to be, conſtantly paid to the ſaid Gee 
and his anceſtors, and all claiming under the faid letters patents, 
and were anſwered to the crown before the ſame were granted ; 
that the ſaid defendants have ſeverally had great quantities of 
wheat, rye, barley, meſlin, oats, beans, peaſe, vetches, rape, lime, 
hemp, flax, and other corn and grain of value, and have alſo fed 
and depaftured therein ſeveral horſes, mares, colts, cows, oxen, 
ewes, ſheep, and other cattle, as well profitable as unprofitable, 
as well as cattle which they bought or fed or agiſted for hire ; and 
that they had renewing, &c. on the premiſes, ſeveral foals, colts, 
lambs, wool, pigs, turkies, hen eggs, chickens, ducks, geeſe, goſ- 
lings, and other ſmall tithes, for all which tithe in kind ought to 
have been paid, but which they have detained, and refuſed the 
payment of, pretending ſome agreement or modus of twenty-tour 
pounds per annum in lieu of all tithes. The bill therefore prayed 
a full diſcovery of the modyſes, quantities, and values of their 
tithes, and an account for the ſame. 


The defendants, by their anſwer, denied that Edward the Sixth 
was, in right of his crown, ſeiſed in fee of the tithes in Marfleet 
and Paul, as belonging to the chapel of Marfleer, or the tithes 
within the rectory of Paul which did lately belong to the mo- 
naſtery of Kirfall, or that the ſame came to the crown on the 
diſſolution of the abbeys, or that the ſaid king, by letters patents, 
granted the ſame to the Doddington s, or that their intereſt became 
veſted in Gee; and ſaid, that before the diſſolution of monaſteries 
Marfleet, with the whole townſhip, had but twenty-four ox- 
gangs ; twelve thereof were held of the convent of Albermarle, 


and the other twelve of another monaſtery, but not of Kirfall ; 
, D 3 that 


againſt 
Pak. 


The defendants 
ſay, that Mar- 


Jeet formerly 


belonged to two 
monaſteries, and 
that a mudus of 
241. a- year is 
payable, in lieu 
of tithes, to the 
impropriator 3 
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Warzzrar» that before the diſſolution, the convent of Albermarle granted to 
% Adam, lord of Marfleet, that the inhabitants there ſhould be free 
ren. from the payment of tithes for the twelve ox-gangs for ever; 
that nobody can tell which twelve ox-gangs they are, but that 

twenty-four pounds a-year had been paid for all the tithes of 

Marfleet to the impropriator, and no more; that in caſe the 

monaſtery of Kir/tall had a right to half of the tithes, the convent 

of Albermarle had the other, and that the modus had been con- 

ſtantly paid to the family of the Gees, or to them under whom 

they claimed; that ſeveral of the families of the Gees that had 

the tithes always received the modus, and never tithes in kind; 

| and other mes that the vicar of Marfleet has, for every calf that lives, four- 


22 * "Rn pence; for every calf that dies, twopence; and for every foal, 
vir. one penny; which, with the ſurplice fees, amount to three 


pounds a-year, which will not procure a miniſter without con- 
tribution. They denied that the Gee's hall ever let the tithes 
but ſaid, that ſome of the inhabitants collected in proportion as 
much as made up the modus of twenty-four pounds a- year, and 
had twenty ſhillings reward for ſo doing, They alſo denied, that 
they knew what tithe, or right of tithes, is conveyed to the 
plaintiff by Mr. Gee, in Paul, or that the plaintiff ever requeſted 
to know of them what lands they had or farmed in Marfleet ; 
and they ſet forth the quantities and values of the tithes they 
had in the ſaid places; but ayerred, that no tithes in kind were 
ever paid for them; and ſaid, that Marfleet was a graſs town, 
but lying far from any market, the inhabitants had of late years 
wn their own corn; that it joins on the riyer Humber, and 
at the inhabitants * the banks, for every ox. gang ſo much, 
which is very chargeable ; that the impropriator pays nothing ; 
and that they believe the ſaid burthens are put upon them in 
reſpect of the modus in lieu of tithes. | 


The plaintiff replied ;z the defendants rejoined ; and ſeveral 
witneſſes were examined on both ſides : and upon reading the 
deed of purchaſe of the tithes from . Gee to the plaintiff, dated 
the twenty-ſeyenth of January, in the twelfth year of Queen 
Anne; and a leaſe of the tithes from Gee to Dring and Gap, 
dated the ſecond of February 1705; and the depoſitions of . 
Gee, and of ſeveral other witneſſes; | 


Fixes decreed I 18 ORDERED BY THE Cour, that the defendants ſhall 
| kind, pad in account with and pay to the plaintiff the values of all their tithes 
2 in kind due and in arrear from them reſpectively during the time 
demanded by the bill, which did ariſe and happen on their 

reſpective lands within the ſaid vill and townſhip of Marfleet. 


And it is referred to the deputy remembrancer tp take and 
report the ſaid account. | 


The deputy made his report on the firſt of February 1716 
eee whhoue exeepunns, 


thi 
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IT 1s ORDERED BY THE CovrrT, on the twenty-firſt of Wa rA Au 
February 1716, that the ſaid report be ratified and confirmed; againſt 
and that the ſaid defendants do reſpectively pay to the plaintiff AXA. 
the ſeveral ſums reparted due for their tithes of hay, wheat, 


meſlin, barley, beans, oats, lamb, and wool, 


Tro. Bury, 
Ro. Price. 
Ja. MonTacGve. _ 


PENFO0LD againſf ALDERTON. —_— 
Suſſex, 21} February 1715. 2. Gxo. 1. 


THE bill ſtated, that Jon Lord Cutts, deceaſed, being ſeiſed The leſſee of 
in his demeſne as of fee of the rectory and parſonage-houſe of the impropriator 
Sompting, in the county of Suſſex, and all the glebe land to the af the rectory 
ſaid — belonging, together with the tithes of all corn and e 
7 1 . . . . , * 
hay renewing within the ſaid pariſh of Sompting and the titheable claims the tithes 
places thereof, did, by indenture dated the twentieth of Nævem- of hay and corn 
ber 1698, demiſe the premiſes to the plaintiff's father, his exe- — to _— 
cutors, adminiſtrators, and affigns, for twenty-one years, at one * — 
hundred and twenty pounds a year; by virtue of which leaſe cradlabill. 
the leſſee was entitled to and did receive, from time to time, all 
manner of tithes of corn and hay ; that the plaintiff*s father died 
in the year 1706, and by his will made the plaintiff his executor 
and refiduary legatee; that he had proved the will, and entered 
upon the premiſes, and had received all the tithes of grain, corn, 
and hay (except as after mentioned); that the defendants had, 
during all the ſaid time, occupied and poſſeſſed two ſeveral pieces 
of paſture or down, and had fed the ſame with ſheep from the 
time of the ſaid demiſe, and had not ploughed or converted into 
tillage any part thereof at any time, and that the ſaid paſtures 
were called Forehill Cloſe and Cradlehill, Claſe, and that they 
both laid in the ſaid pariſh of Sempting ; that the defendants, for 
two years paſt, had converted into tillage the ſaid Forehill Piece, 
and in the year 1711 had ſowed it with wheat, the tithe 
whereof was due to the plaintiff, but which the defendant 
had refuſed to ſet out, or to pay, or to make any ſatiſ- 
faction for, on ſome pretence that the ſame two pieces were 
exempt from payment of tithes, as being part of ſome reli- 
gious houſe in Arundell, or granted to the Earl of _— 
by James the Firſt ; that the defendants had paid the plain- 
tiff his tithe of corn and grain for other lands part of the 
manor, or within the ſaid pariſh or the titheable places of it; but 
contended, that he had no right to demand tithes of Cradlabill 
and Forehill till they were ſown, in regard the tithes, whilſt fed, 
belonged to the vicar ( vicarial tithes being excepted out of the 
laid leaſe made to his — defendants had * 
wi 


4 
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| Pexyo.» with the vicar for all his tithes. The bill therefore prayed, that 
«gain the defendants might be compelled to account with and pay the 

Ann ron. plaintiff his ſaid titbes. #7 
The defendant « The defendant Alderton faid, he knew not that ſuch demiſe 
ſays, that the was made to the plaintiff's teftator, otherwife than by the bill, 
faid inciofures He believed that the plaintiff's father might, in his life time, 
ods 8 429d that receive tithes from ſome occupiers of lands within the pariſh ; 
they have lately but he denied that he was, by virtue of ſuch demiſe, ever pol. 
been ſowed with ſeſſed of, or that he had at any time received any tithes of corn, 
oo 45 _ in, and hay from the defendant from the manor of Sompting 
mowed,tle tithe Abbotts, or the demeſne lands thereto belonging, but that the tithes 
of the hay be. he had received were for other lands in the faid pariſh. He 
longs to the vi- ſaid, that he believed that the plaintiff ſince his father's death 
— _ es had received the tithes of ſome of the occupiers of land within 
merly parcel ef the Pariſh ; but he denied that he had received any tithes from 
ſome menaſtery, or for the manor of Sompting Abbott, or the demeſne lands thereto 
and fo, "when belonging; but for the other lands he admitted, that the plaintiff 
_ tithe had alſo received tithe of him. He ſaid, that he occupied Fore- 
: hill, which during the time in the bill and till about four years 
laſt paſt was fed by him with ſheep, and which he admitted to be 

in the ſaid pariſh, and to have been ploughed up and ſowed with 

wheat; and he ſet forth the quantity and value of his tithes 
thereon. He alſo admitted, that he was owner of Cradlehill, 

and that it was ploughed and ſowed with wheat during the time 

in the bill mentioned, but that he had let the ſaid cloſe, He alſo 

admitted, that after the corn growing on Forehill was reaped, the 

plaintiff demanded the tithe thereof, which he had refuſed to 
pay, for that the rectory or pariſh of Sampting Abbotts is parcel of 
the manor of Sompting ; and the ſaid rectory being appropriated 
to ſome monaſtery or religious houſe, and coming to THE CROWN 

by the diſſolution in the reign of Henry the Eighth, was, about 

the thirty-ſixth year of his reign, granted out of the crown in 
fee, and thereby became the poſſeſſion of a ſubject, who might 

grant or releaſe the tithes of the ſaid manor to the owner 
thereof; and as there never had been at any time, any 
tithes of grain, corn, and hay, paid for the Old Demeſnes of the 
ſaid manor to the rector of the {aid rectory, he infiſted, that ſuch 
non-payment ought to be taken as a ſtrong preſumption that 
the tithes of the Old Demeſnes of the ſaid manor had been 

granted or releaſed to the former owners of the ſaid manor ; 
and that the ſaid Forehill and Cradlehill had been, time 

out of mind, parcel of the Old Demeſnes of the ſaid manor ; and 
therefore he ought not to.ſet out the tithes thereof. He further 
admitted, that he had in his cuſtody a beck of ſurvey of the ſaid 
manor z and inſiſted, that the tithes of Forebill and Cradlebill, 
when fed, belonged to the vicar, with whom he had com- 
pounded ; and that ſince they were ploughed, the tithes did not 
belong to the plaintiff, but were exempted from payment of tithe 

corn and hay for the reaſons aforeſaid, = = 
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The other defendants, as under- tenants to Alderton, put in the Pzxrory 
like anſwers. ; | againſt 


Arb ron. 
The plaintiff replied z the defendants rejoined; and witneſſes The evidence 
yere examined on both ſides; and upon reading the depoſi- 
tions; and certain letters patents, dated the twenty-ninth of - 
July, in the eighth year of William the Third ; and a leaſe of the 
rectory or partonage houſe of Sompting, dated the twentieth of 
November 1698, made between the ſaid Lord Cutts and the 
plaintiff's father; and alfo the probate of the will, dated the 
third of February 1706 ; and an agreement, dated the eleventh 
of September 1711, made between Mr. Brownſword, vicar of the 
ſaid pariſh, and the defendant Alderton, touching the payment of 
tithes and offerings belonging to the ſaid defendant 


\ Ir is ORDERED BY THE Court, that the defendants do account The tithes de- 
with the plaintiff for the tithes for the time alledged in the bill ; creed. 

and that it be referred to the deputy remembrancer to take and 

report the ſaid account, 


Buxy, Baron. 
Prices, Baron. 
MonTaGUeE, Baron. 


BLENNERHAYSETT againſ/ SHELLEY, Bart. Hitany Tea 
2, Gro. L 
Suſſex, 2 ½ February 1715. 


2 2 that the plaintiff had e four pagan laſts ws wank - 
rector of the rectory of Patching, in the county of Suſſex, atche 
and was entitled to 4 tithes — 1 on wood 13 — — 
wood, and furze, ariſing, &c. within the ſaid pariſh and titheable county of Suſſex, 
places thereof; that the defendant, was owner of a great wood lies wholly in the 
ground or coppice ground, called Patching Downs or Patching pariſh of Patch. 
Wood, within the ſaid parith, and in the year 1714, had felled and — Sw 
cut and carried away divers parcels of coppice woods and other pati of Clap- 
woods and furze to near one thouſand loads, without ſetting out hem. 


the tithe thereof, or making any ſatisfaction for the ſame ; that a 


bill was heretofore brought in this court by C. French, then farmer 


of the tithes of the pariſh of Clapham, againſt the ſaid defendant's 
late father, for tithes of wood growing on Patching Wood aforeſaid, 
and he did, by his anſwer, inſiſt, that the ſaid wood, called Patch- 
ing Wood, or Patching Downs, did lie within the pariſh of Patch- 
ing, and had, time out of mind, uſed to pay tithes to the rector of 
Patching, and not of Clapham; with which anſwer the ſaid plaintiff 
French was ſo well ſatisfied, that he diſmiſſed his ſaid bill, and paid 
coſts to the defendant Shelley, and alſo to Mr. Farmer, rector of 
Patching, who was alſo a defendant ; that the defendant refuſed 
to ſatisfy the plaintiff for the tithes of the ſaid wood and furze by 
him felled as aforeſaid, on pretence of a leaſe made to 3 

; : 8 
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BL.ENNER» 
HAYSETT 


againſt 


SHELLEY» 
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the preſent rector of Clapham. The bill therefore prayed a full 
diſcovery, and a recompence for t | faid tithe wood and furze. 


The defendant confeſſed, that ſhe plaintiff might be rector of 


. Patching, and entitled to the tithes of coppice wood, underwood, 


and furze, ariſing, &c. within the ſaid pariſh and the titheable places 


thereof, and that he had cauſed to be cut and carried away divers 


parcels of coppice wood and other wood and furze growing upon 


ſome part of a coppice called Mitchell Grave Coppice ; but whe- 


ther the ſaid coppice be known by the name of Patching Wood he 
knew not; that he had cut no other wood or furze ; that the 
tithe thereof might come to twenty-two pounds, and better; 


'and he conceived, that the plaintiff had no right or title to the 


tithes of the ſaid woods, the ſaid coppice lying within the pariſh 
of Clapham, and not in Patching ;'and that he had paid all his 
tithes ariſing therein to the rector of Clapham, he having made 


na a compoſition with him for the ſame. And he inſiſted, that the 


'S 
* 


ſaid woods and wood grounds are in the pariſh of Clapham, and 
that the plaintiff is not entitled to the tithes thereof. 


The plaintiff replied; the defendant rejoined; and witneſſes 
were examined on both ſides; and upon reading the proofs 
taken in the cauſe; and a bill of the fourth year of William the 
Third, French v. Shelley, and alſo the anſwer ; and on full de- 
bate 


IT is ORDERED BY THE CouRT, that it be referred to a trial 
at law, wherein the iſſue to be tried ſhall be, „Whether the 
s wood called Patching Down, or Mitchell Grove, or any and 
« what parts thereof, do lie within the pariſh of Patching, or 
« titheable places thereof, or not ?” | 


In purſuance of the ſaid order, a trial was had, and a verdict 
given for the plaintiff, whereby it was fotmd, that the wood in 
queſtion, and every part thereof, is within the pariſh of Patching, 
and titheable to the plaintiff}, as rector of the ſame pariſh, 


The cauſe now came on, the fifth of December 1717, for fur 


ther directions. 
Tr is ORDERED, that the defendant ſhall account with and 
ſatisfy the plaintiff for the value of the tithes of all the wood 


and by him felled and cut in the ſaid wood and wood 
grounds in queſtion during the ſeveral years in the bill charged. 
| Bury, Chief Baron, 

Price, Baron. 
MoxTAGUE, Baron, 


PANCHARD 


a wa ws coats. who. ao ms. oh ood ar Rs ac oc amd A amo 4a « ow. 
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PANCHARD again FREE. Tan, Tan, 


2. Go. 1. 
Suffolk, 6th Fuly 1716. 


THE plaintiff, as rector of the pariſh and pariſh-church of The rector of 
Haſketon, in the county of Suffolk, ſtated, that for thirty 713 a 
years paſt he had been rector of the ſaid pariſh, and entitled to = "00 
receive all the great and ſmall tithes, and all offerings and duties of Haſketon, 
ariſing within the places belonging to the ſaid pariſh ; that by and of the ma- 
virtue of a leaſe from E. Jenny, impropriator of the tithes, both nor, of Thape 
great and ſmall, ariſing from the lands belonging to the manor #** - 

of Thorpe Hall, whether they be in the ſaid pariſh of Haſteton, or 

in any other adjacent pariſh, he hath a good right to take all the 

tithes ariſing from the lands and places within the faid manor ; 

that the defendant, about /Z:chaelmas 1698, entered on and occu- 

pied, as he now does, certain lands holden of the ſaid manor, 

which of right ought to pay, and beyond time memorial have 

paid the tithes, either in ſpecie or by agreement, to ſuch per- 

ſons as were the leſſees of the ſaid impropriated tithes ; that 

the defendant, ſince ſuch his occupation of the ſaid lands, 

renewed ſeveral ſorts of grain, and depaſtured the ſame with 

cows and horſes and other cattle, for which he ought to have 

paid yearly the tithes thereof to the plaintiff ; that the deſend- 

ant, at the year 1707, entered upon and occupied certain arable 

and paſture lands and meadows, all which faid places are lying * 

within the ſaid pariſh and the titheable places thereof ; that 

during the ſaid time he had yearly growing wheat, barley, and 

other ſorts of grain, and had turnips, which he pulled and carried 

away to his cattle, and had graſs, which he made into hay, and 

had ſeveral other ſpecies of tithes of great value, which ought to 

have been paid to the plaintiff in kind, or ſome rate or compo- 

ſition for the ſame, but which he refuſed to do. 'The bill there- 

fore prayed, that the plaintiff might have a full diſcoyery, and 

an account of all the defendant's fai tithes. 


The plaintiff prayed proceſs againſt the defendant; but he 
ſtood out all proceſs o — z and the bill being read to — 
him a third time, he refuſed to appear, and to name an attorney; proceſs ; and the 
and whereas by an order of court made the twenty-firſt of May — 1 
1715, it was ordered, that the ſaid bill ſhould be taken pro gen 5c IT'S 
confeſſo 5, and that it ſhould be referred to the deputy to take %; 
the account. 


pro ans 


In purſuance of which order, the deputy made his report, 
dated the nineteenth of June laſt, 


And now upon reading the ſaid order and report, and na 
counſel appearing for the defendant, 


Ir 
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Parese Ix 1s ORDERED BY THE Count, that the ſaid report be rati- 
_ again fied and confirmed with coſts ; and that the faid defendant do 
tam pay to the ſaid plaintiff nineteen pounds, five ſhillings, reported 
and the tithes que for his ſaid tithes. 6, 2 
_— | Tuo. Bun r. 
Ro. PRICE. 
Ja. MONTAGUE. 


Tarn, Ten, BowWcHlER againſt DoDDER1DGE. 
© a. Guo. 1. 
Suſſex, 4th June 1716, 


The archdeacon TH plaintiff, as archdeacon of Lewes, in the dioceſe of Chi- 
of Lewes, in Suſ- chejter, in the county of Suſſex, ſtated, that in right of his 
” <s —.— archdeaconry he is entitled to have and receive procuration from 
2 a-year all and every of the rectors, vicars, curates, and other eccleſi- 


from the rector aſtical perſons having benefices therein, except ſuch as have Jay 


of Wathington. impropriations, yearly in every year ; that the defendant had 
been rector or vicar of Wathington, within the ſaid dioceſe and 
the plaintiff's juriſdiction as archdeacon of Lewes; that the faid 
rectory is no lay imprepriation, and ought annually to have paid 
- him fix ſhillings and eightpence for procurations. 'The bill 
therefore prayed a diſcovery, and payment of the ſame. 


The defendant put in a demurrer, which, upon-hearing, was 
over-raled, By his anſwer he ſaid, that he knew not that the 
Plaintiff was archdeacon as aforeſaid, or that, by virtue of his 
office, he was entitled to have procurations from the rectors and 
vicars as aforeſaid, He admitted, that he had been rector of 
Wathington for twenty years paſt, and that it is one of the ſmall 
livings certified to be under fifty pounds; and he faid, that he 
believed the ſaid rectory was not liable to pay the yearly ſum of 
ſix ſhillings and eightpence; but he admitted, that he had 
heretofore once paid ſeven ſhillings for procurations and for 
acquittances, and at another time ſix ſhillings and eightpence, to 


prevent law ſuits ; but inſiſted, that it was in his own wrong, 


and merely for peace ſake, 


The plaintiff replied; the defendant rejoined ; and witneſſes 
were examined on both ſides; and on reading the depoſitions ; 
and arecord in the firſt fruits office, being an ancient book of 
the valuation of benefices, made in the twenty-ſixth year of 

Henry the Eighth, whereby it appeared, that there is repriſed 
and taken out of the valuation of the rectory of Wathington 
fix ſhillings and eightpence for an annual procuration payable ta 
the archdeacon of Lewes ; and it alſo appearing, by the records 


of the ſaid office, that the ſaid archdeaconry is valued in the 


: Eing's books at the ſum of thirty-nine pounds, fifteen ſhillings, 
which payments are made and raiſed by the procurations that 
| are 
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are ly paid to the faid archdeacon out of the rectories and 
— — the ſaid archdeaconry ; % 


Taz Cour, being ſatisfied that there are fix ſhillings and 
eightpence yearly due and payable out of the rectory of Va- 


45 


Bowenrra 


Dodo ibo. 


thington, for and as a procuration to the plaintiff as archdeacon of 


Lewes ; | 
And it appearing, by the defendant's anſwer, to have been 
unpaid from 1700 | 
IT is ORDERED, that the defendant ſhall forthwith ſatisfy and 


pay to the plaintiff ſix ſhillings and eightpence yearly for a pro- 
curation by him as rector of Wathington, and payable to the 


plaintiff as archdeacon of Lewes, with the arrears thereof from 


1700 to and for this preſent year 1716, being ſixteen years, 
amounting to the ſum of five pounds, fix ſhillings, and eight- 
pence, together with coſts to be taxed. 


Tao. Burr. 
Ro. PRICE, 
Ja. MonTAGUE, 


% 


Hitt againff RussELL. baſs 
Kent, 29th June 1716. : 


THE bill ſtated, that the plaintiff, for eight years , paſt, had 
been vicar of Zaft Malling, in the county of Kent, and was 
entitled to all dues and profits thereto belonging; that by ancient 
endowment or preſcription the plaintiff's predeceſſors were enti- 
tled to agiſtment tithes, and all ſmall tithes in kind, or to ſome 
modus or cuſtomary payment in licu thereof ; that the defendant 
is an inhabitant, and for one year paſt had held ſeveral lands, 
gardens, orchards, and hop-grounds, and had fed dry cattle for 
hire for other perſons, and had great quantities of milk and 
wool, and divers calves, colts, lambs, pigs, and other titheable 
matters, to the tithes thereof the plaintiff is entitled, but which 
the defendant had refuſed to pay. The bill therefore prayed a 
diſcovery, and ſatisfaction for the ſame. _ 


The defendant admitted the plaintiff's inſtitution and induc- 


tion, and his title to the tithes of the vicarage; and ſaid, that he 


was an inhabitant, but that he had never paid tithe herbage for 
the arable land when there was any herbage thereon ; and in- 
fiſted, that he was lawfully exempted therefrom ;z and as to the 
garden-ground, he inſiſted, that he paid the plaintiff his de- 


Tarn. Trau, 
2, G10. 1. 


The vicar of 
Eaft Malling, in 
Kent, claims the 
tithes of agiſt= 
ment, and of 


The defendant 
ſays, that no a- 
 giſtment tithe is 


due for arable . 


land, when there 


was no herbage, 
though cattle 


mands to Michae/mas 1913; and for the ſaid year, he ſet forth were fed there- 


what he had growing therein, and offered to pay his tithes for 
the ſame. He allo ſtated, that he had paid up to Michaelmas 


1714, 
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Hut. 1714, for his tithes of cherries; But he admitted, that he had 
not paid for the tithe of his hops, becauſe the plaintiff had in- 
ſiſted on two ſhillings in the pound of the price they were ſold 
— that the V- for, without making any allowance for carriage, drying, bagging, 
—— ——.— and other incidents! charges; and that it was the conſtant u age 
hops, the vicar in the pariſh to pay tithes for hop- grounds at ten ſhillings an 
allowing for the acre, with which uſage the plaintiff had frequently complied. 
on He ſet forth the quantity of hops and other titheable matters he 
ther charges, had. | 


The plaintiff replied ; the defendant rejoined 3/ and witneſſes 
= examined; and upon reading the proofs taken in the 
ez . 


The defendant TT Is ORDERED, that it be referred to his majeſty's remem- 
ordered to ac- hrancer of this court, to take an account of the ſeveral titheable 


Count. f g 
Present, Matters and things demanded by the bill. 


Bon v, L. c. 3. On the nineteenth of February 17 16, the cauſe came on to 
Dex, B. „ be heard upon the report, dated the ninth of February when the 


Nest. 


* plaintiff's counſel . that the report might be confirmed, 
and upon reading the ſaid decree and report; 
The report con- TT Is ORDERED, that the report be ratified and confirmed, 
— and that the defendant do pay to the plaintiff five pounds, three 
8 ſhillings, ſo reported due for the reſpective titheable matters, by 
the ſaid bill demanded. MH | 
Tho. Burr, 
Tan. Tau, Dopson againſt NorToxN. 
. G20. 4. 


Suſſex, zotßh June 1716. | 

; HE bill ſtated, that the plaintiff, as rector of Hufterpoint, in 
— = the county of Suſſex, was entitled to all tithes, oblations, 
ele bench meat Offerings, and duties arifing therein ; that the defendant, from 
of milk; the the year 1712, had been an inhabitant and occupier of arable 
tithe of oats land, meadow, and paſture ground, and had ſowed the arable 
1 with oats and barley, and reaped and carried away the oats 
rain which had Vearly, without ſetting out the tithes thereof, or making any 
fallen to the boe- compenſation for the ſame; that when the plaintiff went to 
tom of the tithe take the tithes away, as ſet out in looſe cocks, the defendant 
eocks of wheat refuſed to permit him to take the looſe corn which lay at the 
and barley. bottom of the ſaid cocks ; and that hereby he loſt about a third 
ce of his tithes; that the defendant alſo depaſtured a number of 
cows and other profitable cattle, from, which he had calves and 
milk, and had many ſheep, from which he had wool, but had 
refuſed to ſet out the tithes thereof, or to make any compenſa- 
tion for the ſame ; that he alſo kept to agiſtment or paſturage 
oxen and other unprofitable cattle, and alſo kept poultry, the 
tithes whereof were due to the plaintiff; that he was alſo __ 
| 2 title 
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led to Eaſter offerings, and other dues, all of which the de- Dod ton 

— E Tclatet 3 The bill therefore prayed a diſ- . 
covery of his titheable matters, and why the defendant had re- Ne 
fuſed to let him take away the looſe corn, and that he might 


The defendant, by his anſwer, admitted, that the plaintiff ow W 
was rector, and entitled to all great and ſmall tithes, and ſaid, * eee 
that from Michaelmas 1712, he had occupied ſeveral lands, and the looſe corn, 
in 1713, had ſowed ſeveral acres with oats, wheat, and barley, &c. 
and had reaped the ſame, and ſet out the tithes thereof, which 
the plaintiff had carried away, except the looſe corn as aforeſaid, 
which he was not entitled to by cuſtom. He alſo ſaid, that he 
held divers lands, fertile as well as barren, in the ſaid pariſh, 
and in the adjacent pariſhes z and that he had cauſed the tithes 
of his milk, and other tithes, to be ſet out, which the plaintiff 
might have had; but he denied, that any Eaſter offerings were 
due. | 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon reading ſeveral proofs 
taken in the cauſe on bath ſides ; 


IT is ORDERED BY THE CovurrT, that the defendant do The tithes de- 
come to account with the plaintiff, for and touching the tithes creed, 
of milk, which the Court declared ought to be paid every tenth | *® * 
meal, and not the tenth of every milking; axD 4180 for the przez 
tithes of the herbage and agiſtment of the defendant's barren and Mon xacv, B. 
unprofitable cattle; Ax ALso for the tithes of the oats ſuggeſted 
by the defendant's anſwer to have grown upon barren land ; 
AND ALso for the value of the looſe barley and oats at the bot- 
tom of the tithe cocks, which the defendant obſtructed the 
plaintiff in taking and carrying away; AND AL90 for Eaſter fer- 
ings for the defendant and his family, for and during the time | 
in the bill required; the plaintiff to have his coſts taxed out of with colts, ex» 


the coſts; the defendant to be allowed ſuch coſts as he hath * RE 
been put to by reaſon. of the examination of witneſſes, touthing hay, wool, and 


— — 45 of wheat, hay, wool, and eggs, as are demanded in ess. 
e bill. | 


KEDDINGTON againſt ADAMSON and Others, — 


no. 1. 
Suffolk, 14th June 1716. 
HE bilt ſtated, that V. Edgely, clerk, rector of the pariſh The 


church of $tradj/hall, in the county of Suffolk, by indenture, f tbe tithes 


dated the fifth of March 1711, between him of the one part, png og 


AH. Richardſon, of the ſecond part, and the plaintiffs of the third of ademiſe there- 
part, in conſideration of a certain annual rent referved and made f from the rec- 


payable to Richardſon, and of the covenants therein to be per- 3 n 
formed 


F 
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KenDINGTON formed by the ſaid plaintiffs, did demiſe to the plaintiffs all the- 
* reQory or parſonage houſe, — yards, &c. with ſeveral 
axy Otuzns. fields, cloſes, pieces and parcels of glebe, arable, meadow, 
and paſture; thereto. belonging, and all the tenths and 
tithes both predial and perſonal (except of wood, underwoody 
timber and timber trees, bollings and topwood, quickſets, fences, 
thorns, and buſhes thereon), for the term of ſix years at ſixty- 
nine pounds a-year, payable to the faid Richardſon ; that, by, 
virtue of the ſaid demiſe, the plaintiffs were entitled, during 
the term, to all manner of rithes, both great and ſmall, yearly 
ariſing therein, except as before excepted, but that the defend- 
ants, all of them, being inhabitants of the ſaid pariſh, or occu- 
piers of ſeveral mills, lands, meadows, paſtures, woods, &c. 
out of which ſmall tithes are due to the plaintiffs, do ſeverally 
deny and refuſe to pay to the plaintiffs any fmall tithes, or any 
recompence for the ſame. The bill therefore prayed a diſcovery 
of their ſmall tithes, and an account for the ſame. 


The defendant The defendant French ſaid, that it might be true, - that ſuch 
French ſays he a leaſe was made to the plaintiffs, and that they might have a 
compounded right to receive the tithes according to ſuch rates, cuſtoms, 
— moduſes, and preſcriptions as, time out of mind, have been uſed, 
according to ſuch except from uch pariſhioners, who before the ſaid leaſe had, by 
compoſition. -- agreement with the ſaid V. Edgeley, compounded for the fame 

for three years, which he had made with the ſaid defendant and 

others; and he ſubmitted to the validity of the agreement, and 


ſet forth his titheable matters and the values thereof, 


Simpſon and Ca- The defendants Simpſen and Cagamore pleaded in bar to the 
Fern demands in the bill. 


that they allo The defendant Simpſon pleaded an agreement made between JW. 

compounded Eageley and him, in "ay 1711, that he ſhould retain all his own 

great and ſmall tithes for three years, and pay him, in lieu 

— thereof, four pounds, five ſhillings, at Michae/mas yearly, which 

y he paid him at Michaelmas 1711, but that Edgeley refuſed to ac- 
cept the ſame the two following years, though tendered to him. 


The defendant Cagamore pleaded his agreement for two pounds, 
two ſhillings, and ſixpence, a-year, and one pound, fifteen ſhil- 
lings, for the other defendant French's lands and one Gooſe. 


and infiſt on Both the defendants infiſted on their ſaid plea, and ſubmitted 
their plea 3 to the judgment of the court, and ſet forth the rates or the 
moduſes, to the ſame effect as the other deferidant French, 


but the ples ® The plea was argued in Michaelmat 1713, and over-ruled, be- 


. cauſe the defendants had not therein ſet forth their titheable 
| | matters and things, and the values of thoſe tithes, 


And they an= The defendants put in their further anſwer, and ſet forth the 
cwer — 2 quantities and values of their tithes, and the moduſes as in 


French 


Ss a. ads oa as « qa os wel > ._ 


as A a= e ww -« 
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French anſwer, viz. for each cow and calf and the whole profits 
thereof, one ſhilling ;z for each farrow cow, eightpence; for each 
hen, three eggs; for each cock, two eggs; for wintering ſheep, 
two ſhillings and fixpence a ſcore; and for each lamb that falls 
within the ſaid pariſh, if the ſame were fed the whole winter 


there, ſixpence; and that the ſaid rates and moduſes are payable 
at, or about, Michaelmas yearly. | 


The plaintiffs replied ; the defendants rejoined ; and witneſſes 
were examined on both fides; and the cauſe came on to be heard 
the twenty-ſecond of February laſt, when, on opening the above- 
named defendants anſwer, and on reading the depoſitions of 
divers witneſſes taken on both fides, and on debate of the 


matter; 


A queſtion aroſe, whether the above- mentioned parol agree- 
ments, being for three years, were good in law ſo as to bind 
the rector and the plaintiffs (a), and upon debating thereof 
many reported caſes, relating to the ſame point, were cited, and 
the cauſe was ordered to ſtand over to the next day; on which 
day counſel on both fides were again heard; and, after many 
arguments thereupon, it was ordered to ſtand further over, the 
Court not being ready to give their opinion thereon ; and on 
the cauſe coming on again this day, 


Taz Covrr declared, that the agreement made with the de- 
fendants Simpſon and Cagamore, for their tithes for the three 
years, is and valid in law. 


WHEREUPON IT is ORDERED BY THE Cour, that the de- 
fendant Simpſon ſhall pay and allow to the plaintiff eight pounds, 
ten ſhillings, for the two years compoſition for his tithes, in the 
bill mentioned, for the years ending at Michaelmas 1712, and 
Michaelmas 1713, to be deducted out of the coſts to be paid by 
the plaintiff to him, who is to have his coſts taxed, 


AND rr 18 FURTHER ORDERED, that the defendant Cagamore 
do pay to the plaintiffs twenty-ſeven ſhillings, in full foe his 
compoſition for one year's ſmall tithes, ending at Michaelmas 
1712, (the plaintiffs having taken the great tithes in kind that 
year) without coſts on either fide, 


AND IT is FURTHER ORDERED, that the defendant French 


do pay to the plaintiffs five pounds, in full for his tithes demand- 


(a) Buxzvay in his report of this Tacvr, Baron, ſeemed to be of opinion, 
caſe, ſays, that it was held by Buxy and that an agreement between the pariſon 
Pries, Barons, that a compoſition, by and his pariſhioners, for a year, by parol, 
way of retainer by parol, can be good would be good, though not for life, being 
only for one year, being by way of con- only an agreement, that he will not ſue 
tract, but that a leaſe of tithes even for the pariſhioners, for ſo many years tor 
one year by parol, would be void. Mon- tithes, 8. C. Bunb, a. 

Vor. II. E ed 
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ed, with their coſts taxed unto the time of his anſwer only, 
and without any further coſts on either fide. | 

And upon reading the affidavit of {ſervice of ſubpena on the 
defendants How, Bridgeman, and Weed, and reading their an- 
ſwers, 


Ir 1s FURTHER ORDERED BY THE Cour, that the ſaid de- 
fendants do account with and ſatisfy the ſaid plaintiffs fer the 


value of their reſpective tithes, and that the deputy re- 5 
membrancer do take the ſaid account, unleſs they ſhew cauſe to 
the contrary, firſt paying five pounds, coſts of the day, before 


they be heard. 


On the twenty-ſixth of November 1716, upon reading the 43 
above order, and no counſel appearing for the defendants, Ir 1s | 


ORDERED BY THE CourT, that the order be made abſolute 
as againſt them, with coſts, to be taxed for the plaintiffs, 


WoLR1DGE againſ? HENNA and Others. 
Cornwall, 29th June 1716. 


TH plaintiff, as vicar of the vicarage and pariſh church of 

Mevagiſſey, in the county of Cornwall, ſtated, that about 
the month of December 1709, he was inſtituted and inducted 
therein, and by virtue thereof, or of ſome ancient endowment, 
uſage, or cuſtom, time out of mind uſed, ought, of right, to 
have had and received all the tithes of hay, wool, lamb, hops, 
#/>, and other ſmall tithes, oblations, offerings, and vicarial 
duties; that, by cuſtom and uſage immemorial, he and his pre- 
deceſſors, vicars of the ſaid church, have been endowed with, 
and ought to enjoy, the tithe of all pilchards caught at ſea, or 
brought into and cured in the ſaid pariſh, and of all other fiſh 
caught or brought into the ſaid pariſh, by way of merchandize, 
or for ſale, or otherwiſe; that the defendants being all of them 
fiſhermen of the ſaid pariſh, had for ſeveral years uſed therein 
boats, nets, and ſeynes for catching of pijchards and other fiſh ; 
that each of them in the ſaid years caught great quantities of 


pilchards, &c. which were brought into and cured in the faid 
pariſh, the tithes whereof were worth one hundred pounds ; | 


that, from December 1710, the defendants had not paid or com- 


pounded with the plaintiff for any tithe fiſh, or other ſmall MW 


tithes, and that they endeavour to deprive the plaintiff of the 


lame. Ihe bill therefore prayed a full diſcovery of their boats, 


&c. pilchards, &c. and an account for the ſame. 


The defendants ſaid, that they believed the plaintiff was duly | 
inſtituted, &c. into the ſaid pariſh, and that he is ſtill incumbent | 


and therefore is not, from that time, emtitled to the tithes of Me 


there, | 
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there, but that they have heard, that, ſince his induction thereto, Wor air 
he hath been inſtituted and inducted into the rectory of the pariſh againſt 

of St. Jah, in Roſeland, and that both the ſaid churches being be- 01, 
nefices with cure of ſouls, his inſtitution into Mevagiſſey is void, : 
and all his pretenſions to tithes ſince that time unfounded ; but but, that if he 
they admitted, that the plaintiff is lawfully entitled, if legal 71 legal yu of 
Pricar, to all the tithes of hay, wool, hops, lambs, and other “ ige heis 


. : "yt . a not entitled to 
the mall tithes, obventions, offerings, and vicarial duties, the tithes the Jabourers 
re- f fiſh only excepted, for that neither the plaintiff nor any of ieh or tithe 
: 10 his predeceſſors ever had any right to the tithe of fiſh, or ought of , or 
ore 


o have the tithe of pilchards, or of any other fiſh caught at ſea, 1 and 
rr brought into the Eid pariſh by way of merchandiſe, nor had - 
ee cver received the tithes of pilchards, or other fiſh in ſpecie, 
or had the ſame been compounded for ; that if however the 
laintiff had any right to ſuch tithes, they believed, that the 
icars for the time being never were entitled to have any tithe 
n ſpecie, and if they were entitled to any thing, it was toa 4 on 

only of ſixteen ſhillings and eightpence, and no more, „48 En 
for every ſeyne, conſiſting of two boats and nets, which was due for every ſeyne 
from the owners of ſuch ſeynes, but that nothing was ever paid of wo boats 
or demanded as due from the labourers, or for their ſhare, being and nets each; 
ne half, or for the pillage fi/b, which was what layed under the 
ſeyne, and what remained after ſweeping, which the men took 


t 
Don as their perquiſite, nor for any frangled ſiſb, or fiſh caught by 
he head in the nets; that, ſince theplaintiff's incumbency, they 


ave had no concern in the /eyne fiſhery, but have been concerned 
in the pilchard fiſhery, with drift nets, and that for all the pil- 
hards caught by the head and ſtrangled, no tithe, or any thing and to 38. 6d. 
in lieu thereof, is payable to the vicar, They confeſſed, that the for every net 
plaintiff and his predeceſſors had been paid a trifle for every uſed in fiſhery. 
net, for quietneſs ſake, but not as their due, and that they, the 
defendants, had paid three ſhillings and fixpence, and two ſhil- 
ings and ſixpence, for every net, which ſums the plaintiff had 
accepted in full of all his demands, until laſt winter's fiſhing 
eaſon, before the commencement of this ſuit, and that they are 
willing to pay the ſaid ſums; and the defendants in ſome mea» 
ſures ſet forth their quantities and values. 


faid BY The plaintiff replied ; the defendants rejoined; and witneſſes Two former 
ds ; were examined on both ſides; and on reading a decree, dated en read. 
= he ninth of December, in the thirty ſecond year of Charles the 

ma 


econd, in this court, between V. Gwavat, Eſq. plaintiff, and John 
Teage, and others, defendants(a) ; alſo another decree in this 
ourt, dated the twenty-firſt of June, in the twenty-firſt year of 
harles the Second, between Jahn Saintawbyn, Eſq. plaintiff, and 
R. Slade and others defendants/6 ), and on reading the proofs. 
Wtaken in the cauſe, and on mature and deliberate debate of the 
18 atter, 
Ie) See vel. x, page 203. (5) See vol, . page 102. 
E 2 Ir 
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Wot ntncr IT is oRDERED BY THE CourT, that the defendants ſhall 
againſt reſpectively account with the plaintiff for their ſeveral and re.. 
EP NA ſpective tithes in kind of all pilchards, and other fiſh whatſo. 
— 2 ever, caught at ſea and brought into the ſaid pariſh, according 
pilchards and o- to the values thereof, and all other tithes and offerings what. 
ther ſmall tithes ſoever, due from them reſpectively, according to the proofs in 
decreed. the cauſe, or as the defendants have confeſſed in their re. 
ſpective anſwers ; and it is referred to the deputy to take the ſaid i 
account. 'D 


On the fourth of Fuly 1717, in purſuance of the above order, 
the deputy made his report, and upon reading the ſaid decree 
and report, without exceptions z 2 
IT is ORDERED BY THE Cour, that the report be ratified and 
confirmed, and that the ſaid defendants ſhall reſpectively pay e 
to the ſaid plaintiff, the ſeveral ſums reported due from them, 
amounting in the whole to eight pounds, thirteen ſhillings, and 


fourpence halfpenny. 


To. Bury. n 

Ro, PRIcx. 
Jas, Moxracux. he 
J. FoxTeEscuE ALAN. 1 
Teix. Tra, CrisP again? THROBAILD; ef & Contra. F: 
— Norfolk, oth June 1716. 
The rector of THE bill ſtated, that the plaintiff, about forty years ſince, 
Ellingham, in was inſtituted, &c. into the rectory of Ellingham, in the ao 


Norfelk, claims a county of Norfoll, and thereby entitled to all tithes and glebe 
np SES lands therein; that the defendant, ever ſince the month offi 
ig the tithes September 1695, bad occupied one acre of glebe, and, in the 
ot tarnips; Eater year 1713, had thirteen acres of turnips, which he fed with 
offerings; and of cattle; that, in the ſame year, he uſed a water mill for 
the toll of cen grinding corn, and ground great quantities, and took toll or 
ground in a wa- XP . . , 
33 money for grinding the ſame ; that, during the ſame time, begin. 
Se Citpe ». had kept milch cows, which had milk and calves, and ſome 
Mickleborgh, heifers not reared for the pail, for all which he ought to hav 
vl. i. page 517. paid tithes z that he had occupied, for two years paſt, two acres ci 
meadow, for which there ought to have been paid a cuſtomaryſi 
payment of one penny an acre ; that he had not paid or ſati 
fied the plaintiff for any of the ſaid titheabl: matters, nor for hi 
Eaſter offerings, nor had he paid him apy rent for the glebe 
land, but had ſet up divers pretences to avoid the ſame. Th 
bill therefore praycd to have a diſcovery, account, and fſatil 
faction in the premiſes, 


The defendant The defendant admitted the plaintiff to be rector; and fail 


fays he tv&g*d that, about nineteen years ſince, he hired of Sir H. Hicks a far 
out the ground | 


clauued a> glebe land, and is willing to pay the tithes ; but pleads a modus as to the mill. 


23 
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and land in the ſaid pariſh, and in the pariſh of Mettingham, in 
Suffolk, with a water mill, and from the firſt hiring of the ſaid 
ands had paid rent for the ſame many years without any claim 
deing made by the plaintiff ; that about eleven years ſince, being 
old by the plaintiff, that there were two roods of glebe land in 
is farm, called Mill Farm, he, about nine years ſince, cauſed the 
2me to be ditched out, and from that time he had never held or 
ied the ſame; that he knew not what crops or benefits had been 
ade of the ſame, nor had the plaintiff ever demanded any thing 
or it till two years ſince; and that he had offered to pay him 
ny reaſonable recompence for the ſame. The anſwer then ſet 
Forth the number of acres of turnips the defendant had; and that 
ee had paid yearly to the plaintiff, for his corn mill, thirty ſhil- 
Wings or forty ſhillings, for the tithes of the toll; and that 
e was willing to pay the plaintiff for ſuch tithes as were due to 
im, if he knew what they were. 


The defendant filed his croſs bill againſt the plaintiff and 
orothy Chambers, widow, ＋ 1 a diſcovery of what tithes 
he owed him, and alſo of the glebe land, and to produce 
he tithe book or terrier of the glebe lands and cuſtoms in the 
pariſh, which he had from the defendant Chambers : to which 
bil! the defendants put in their anſwers, 


The plaintiff, in the original cauſe, replied ; the defendant 
ejoined; and divers witneſſes were examined in that cauſe ; 
and on reading the ſeveral proofs taken therein; 


IT is ORDERED BY THE Cour, that the defendant Theobald 
do account for the tithes of the toll of the griſt of the mill, and 
df the turnips, calves, and milk, and alſo of barren cattle, and 
for Eafter offerings for himſelf and ſuch of his family as were 


. 


a the Wiable to the payment thereof, from the time of the plaintiffs 
wn laſt receipt, with coſts, 
ll or And as to the glebe land claimed by the plaintiff in the ori- 


pinal bill, the defendant ...all be diſmiſſed without coſts, 


AND ir is FURTHER ORDERED, that the creſi bill be diſmiſſed 
with five pounds coſts, as to the defendant Chambers, and with 
coſts to be taxed for the defendant Criſp, by the deputy re- 
membrancer, to whom it is referred to take the account and to 


glebe Ro. Bi 
Thef 
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tien. Trau, Pocock againſt SP ARK ES. 
8 Suſſex, 8th November 1716. 


The rector of HE bill ſtated, that for ſeveral years paſt, the plaintiff had 

— Fg been inſtituted, &c, into the rectory and pariſh church of 

ile of the Middleton, in the county of Suſſex, and had duly ſerved the cure 

tithes ariſing on there, and was thereby well entitled to all manner of tithes, 

Elmore Farm, both great and ſmall, and to all other duties and profits belonging 
thereto z that the defendant Sparkes, for ſeveral years paſt, had 
held a farm called Elmore Farm, conſiſting of divers lands mea- 
dow and paſture, and had 15 and ſowed great part thereof, 
with corn and grain, and had mowed = and made the ſame 
into hay, and fed and depaſtured dry and unprofitable cattle, and 
had kept cows, ſheep, geeſe, and ſows, and had milk, calves, 
lambs, &c. and that he alſo had apples, pears, &c. of great 
value, the tithes whereof were due to the plaintiff, or ſome 
rate, modus, or compoſition, in lieu thereof, but which he had 
refuſed to pay; that the defendant Sir John Miller, pretends, 
that the plaintiff is only entitled to half the tithes, and particu- 
larly to only half the tithes of the ſaid farm, and declares, that 
he will pay no tithes. | 


—_— 


The defendant The defendant Sparkes admitted, that the plaintiff was rector 
„ fays, that the ag aforeſaid, and entitled to receive all the tithes, both great 
. and ſmall, belonging thereto; and ſaid, that he occupied Elmore 
tithes, for that Farm, which he had ploughed and ſowed, and converted the pro- 
higlandlord is en- duct thereof to his own uſe, without ſetting out the tithes thereof; 
titled to the Fer- that he neither knew or believed that the plaintiff, or any of his 
eee w_ predeceſſors, were entitled to all the tithes of corn and grain 
1 yearly ariſing therein, for that the defendant Sir Jahn Miller 
Elmore Farm, ex- Was, for the time aforeſaid, ſeiſed in fee of a portion of tithes F 
cept of a certain called the Portion of Trine, or the Portion of Trine Barn, and of 
— the a moiety of all the tithes of corn and grain belonging to the 
Pn. ſaid farm, other than ſeventeen acres and a half, called the Holly 
Breads, which are parcel of the ſaid Portion of Trine, or that, 

from Michaelmas 170g to 1710, the plaintiff claimed right to 

more of the corn tithes of the ſaid farm than the whole of he 

Holly Breads, and half of the corn tithes of the reſidue of the 

ſaid farm, and that therefore he, at the plaintiffs requeſt, did 

take to farm the ſame of him, and all the ſmall tithes arifing on 

the ſaid farm, and all manner of great tithes, on twenty acres | 

of land, called Standens, for the year in the bill mentioned, at 

fourteen pounds a-year, which he averred he had offered to pay 

to the plaintiff, but that he had refuſed to receive it; that about 

the time when he made ſuch agreement with the plaintiff, 

he took to farm of the defendant Sir John Miller, his portion of 

the tithes of Elmore Farm, (other than the Holly Breads for the 

ſaid year, for nine pounds, which he had paid him; that, for | 

2 any | the 
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the ſaid year, he had no other tithes than thoſe mentioned in Pocoex 
his anſwer ; and that the ſaid Sir John Miller, and all thoſe i 
whoſe eſtate he hath in the ſaid portion of tithes have time im- 
memorial had and enjoyed the ſame. 


SHARK ES, 


The defendant Sir John Miller admitted, that the plaintiff The owner of 

was rector, and believed that J. Dobell, being ſeiſed in fee of and Cie Farm 
in one barn, called Trine Barn, and one cloſe of land, of one acre, 2 _ _ 
in the pariſh of Yapton, and alſo of a portion of tithes, called the — 
Portion of Trine, in the pariſhes of Yapton, Tortington, Binſtred, a 
Clinging, and elſewhere, and with the ſaid barn uſually enjoyed, 
did, by leaſe and releaſe, convey the ſaid premiſes to Richard 
Tawk for his life, with remainder to J. Tawk and his heirs, 
with other, the remainders, as in the anſwer mentioned; that 
Richard Tawk ſoon after died; that J. Tawk with K. Tawk 
did, by leaſe and releaſe, convey the premiſes to him, and his 
heirs, and aſſigns for ever; and that one half of all the tithes of 
corn and grain, yearly arifing in and upon all the lands, called 
Elmore Farm, (except Holly Breads ), was, at the time of the ſaid 
conveyance ſo made to him, and for all the time, whereof the 
memory of man is not to the contrary, parcel of the ſaid pre- 
miſes. He denied, that the plaintiff, or any of his predeceſſors, 
were or was entitled to all the tithes of corn and grain yearly 
ariſing within the ſaid pariſh, and ſaid, that he had let to farm, to 
the other defendant, his portion of tithes, as before-mentioned, 
and averred, that neither the plaintiff, or his predeceſſors ever 
received more than one half of the tithes of corn and grain of the 
ſaid farm. He admitted, that from Michaelmas 1710, he had 
received and taken the tithes belonging to his ſaid portion, but 
faid, that he never knew them diſtin&t from other parts of 
Elmore Farm, the Fur Field, and Little Field, nor whether he, 
or any for his uſe, had received any tithes thereof, nor when the 
ſame was converted into arable, nor of any diſtinction of new 
broke ground, or ancient tillage, in reſpect of his portion afore- 
faid, which portion does not include all the tithes in Tapton, but 
ſeveral parcels in ſeveral pariſhes, He denied all knowledge that 
any part of Z/mere Farm, paid tithes of corn and grain to the 
plaintiff, or his predeceſſors, only excluding the defendant, 
and thoſe whoſe eſtate he hath in the portion aforeſaid ; 
and he ſaid, that he did not know where the occupiers of the 
faid farm do chriſten, or bury, or do other parochial duties, 
whether at Middleton or elſewhere. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both fides ; and upon opening the bill, and 
reading an order, whereby the defendants undertook to appear 
2 and no counſel appearing for them, and upon reading the 
aid anſwer; | 

IT 1s 0RDERED BY THE CouRT, that it be referred to the — *. 
deputy to take an account of what is due from the 2 

E 4 or 


DECREES IN TTT HE CAUSES 


for the tithes ariſing upon Elmore Farm, from Michaelmas 170g 
to Michaelmas 1710, unleſs cauſe be ſhewn to the contrary, the 
faid defendants firſt paying to the plaintiff five pounds coſts, for 
this day's attendance, 


On the twenty-eighth of January 1716, upon reading the 
foregoing order, and no counſel appearing for the defendants, 
IT Is ORDERED BY THE Cour, that the ſame be, and it is 


hereby made abſolute. 5 
On the fixteenth of July 1717, in purſuance of the ſaid 


orders, the deputy remembrancer made his report, bearing date 


the ninth of July inſtant, and it was prayed by the ſaid plaintiff's 4 


counſel that the ſaid report might be confirmed; and upon 2 


reading the decrees and report, and counſel attending for the $ 
defendant Sir John Miller, praying that he may be excuſed 
from coſts, and no counſel appearing for the defendant Sparkes, 


IT 1s FINALLY ORDERED BY THE Cour, that the report 
ſhall be ratified and confirmed; and that the defendant Sparkes 
ſhall forthwith pay to the plaintiff ſeventeen pounds, one ſhilling, 
for the tithes ariſing on Elmore Farm, in Middleton, between 
Michaelmas 110g and 1710, in the ſaid report mentioned; and 
that the defendants, or one of them, do pay to the plaintiff his 
coſts of this ſuit, to be taxed by the deputy remembrancer. 


Hrtany TA Benson again WArkIxSs and Others, 
WE * Middleſex, 20th February 1716. 


The impropria= THE bill ſtated, that the plaintiff, for three years paſt, had been 
tor of Broml:y ſciſed in fee of the rectory impropriate of the pariſh of Brom 
Saint Liana, din Joy Saint Leonards, in the county of Middleſex, and was entitled 


- ” * 1 to all tithes r and in the titheable places thereof, 
8. C. Bund. 10. or to ſome compoſition in lieu of the ſame; that the defendants, 


for two years paſt, had occupied lands in the ſaid pariſh, and 
had corn and hay thereon, without ſetting out the tithes thereof, 
and had alſo kept, fed, and depaſtured oxen, bullocks, cows, 
heifers, and other dry, barren, and unprofitable cattle, and alſo 
had ſheep and cows which had calves and lambs, milk and 
wool, and alſo had fruit and other herbs, and all ſorts of ſmall 
tithes, and ſeveral hop-grounds, the tithes of which amounted 
to a conſiderable ſum, which the defendants had converted to 
their own uſe, pretending that tithes in kind are not payable, 
but that ſome modus, or cuſtomary rate, is payable in lieu thereof, 
ing bill therefore prayed a diſcovery, and an account of the 
ithes. 


The defendants _ The defendants ſay, that they believed the plaintiff was poſ- 


ſay, 2 * ſeſſed of the ſaid rectory, and well entitled to all tithes, both 
pria ac- 
or pted of medufes to Aighaclmas, 1714, 


great 
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great and ſmall, and to other offerings ariſing therein, or to ſome Brxsoxn 
rate, modus, or compoſition in lieu thereof, and that they had wa 
paid the plaintiff the ſeveral moduſes following, in lieu of tithes, p graze. 
to Michae/mas 1714. But they admitted, that the plaintiff's 

agent had given information that he would take his tithes in 

kind. 


The defendant Watkins ſaid, that from Michaelmas 1714 to They offer to 
Michaelmas 1715, he had enjoyed twenty-ſeven acres of upland, pay the tithes of 
and had ſown the ſame with barley ; that for twenty-four acres, m__ 22 
part thereof, which lie in Nunnery Field, he paid thirty-five 2 ß 
pounds a- year, and for the other three acres, fix pounds a- year; 
that the crop was not worth more than one hundred pounds, 
nor the tithes thereof more than ten pounds; that before the and inſiſt on a 
filing of the bill he had offered, and by his anſwer tendered, five "27 of 45. an 
pounds, eight ſhillings, for the tithe thereof, which is four a. pelo 
ſhillings an acre for the barley ; and he inſiſted, that a certain acre for winter 
modus of four ſhillings an acre, had, time out of mind, been corn ; 
yearly paid for the ſaid land when it was ſown with barley, or 
other ſummer corn; and five ſhillings an acre when it was ſown 
with wheat, or other winter corn, and ſo proportionable for 
leſs than an acre ; and that the ſaid modus was payable at the 
feaſt day of Saint Michael the Archangel, yearly. The defendant 
Watkins alſo ſaid, that he enjoyed three acres of Upland, part of 
Pye Field, at five pounds a-year, which he had fed and depaſtur- 

ed with horſes and cows ; that the paſturage thereof was not 

worth ſix pounds, the tithe not above twelve ſhillings ; and that 

ſoon after Michaelmas laſt, he had offered one ſhilling for the 

ſaid tithes, which was after the rate of fourpence an acre ; and 4 on a. 
he inſiſted upon a medus of fourpence an acre for the ſame, acre for the a- 
when depaſtured, and two ſhillings and ſixpence an acre, when giſtment of cat. 
mowed and made into hay, He alſo ſaid, that he had thirteen de in ye Field, 
acres of marſh land lying in Ea Marſb, at twenty-nine pounds, — — 
ten ſhillings, and that he had mowed the ſame, and made the mowedz 

graſs into hay, which was not worth above forty pounds, and 

the tithe four pounds; that, ſoon after Michae/mas, he offered ,, ,s. an acre 
one pound, nineteen ſhillings, for the ſaid tithes, which is after in lieu of tithe 
the rate of three ſhillings an acre; and inſiſted upon a modus of hay of Mo 
three ſhillings an acre for the ſaid land, when the ſame is £14 
mowed ; and ſo proportionably for leſs than an acre; and for 

ſo many as were not mowed, but fed, threepence an acre, yearly, 

payable at Michaelmas, yearly. And he ſaid, that he did not 


occupy any other lands; and that he had not any other tithe- 
able matters, 


The other defendants put in the like anſwers, and inſiſted 
upon nearly the ſame moduſes. 


The plaintiff replied; the defendants rejoined ; and witneſſes 


were examined on both ſides ; and upon reading the d tions 
and on full debate; 8 my a 9 


Ir 


a - - DECREES IN TITHE CAUSES 


Bxnson IT Is oRDERED BY THE CovurrT, that the defendants do ſeve- 
n rally account with, ſatisfy, and pay to the plaintiff for the value 
. of the tithes of the ſeveral matters and things claimed by the 
The tithes is bill, which they had during the time in the bill ſtated, within 
kind decreed. the ſaid pariſh, and the titheable places thereof; and it is referred 


to the deputy remembrancer to take the ſaid account. 


On the ſixteenth of June 1718, in purſuance of the ſaid de- 
cree, the deputy made his report, dated the fixteenth of May 
laſt, and upon reading the decree and report, without excep- 
tions, ; 

The reportmade TT Is OR DERED AND DECREED, that the report be ratified and 

end confirmed. confirmed, and that the defendants do pay to the plaintiff the 
ſeveral ſums reported due to him, for the value of the tithes in 
queſtion, and alſo the coſts of this ſuit, to be taxed by the de- 
puty remembrancer (a), 


Tho. Bury. 
Ro. PRIck. 
Ja, MonTacue. 


Hirany Tran 
3. C0. 1. 


(a) Bunbury ſays the reaſon why the 
woduſes of five ſhilling an acre for wheat 
and rye, four ſhillings an acre for ſum- 
mer corn, and three ſhillings an acre for 
meadow, &c. were diſallowed was, that 


they were too rank, and too near the 
value of the land, eſpecially as theſe mo. 
duſes were ſuppoſed to commence when 
land was at a much leis value, and money 
at a much greater. S. C. Bunb. 10. 


UnDERWooD againſf GIBBOR. 


Suffolk, 3 ½ January 1716. 
The plaintiff, as THE plaintiff, as ſon and adminiſtrator of his father, filed his 
wrong — bill, ſetting forth, that the inteſtate, being leſſee of the 
and Se. Peter's, tithes ariſing within the pariſh of Saint Gregory, in Sudbury, 
in S.diwy, in under N. Jekyll, impropriator of the ſaid pariſh church, and un- 
the county of der O. Andrews and others, impropriators of the ſaid pariſh 
1 church or chapel of Saint Peter, did, in Hilary Term, in the 
ment of ſaddle Eleventh year of Queen Anne, exhibit his bill againſt the ſaid de- 
horſes in the fendants, charging the defendant Gibben, to have occupied lands 
common called within the ſaid pariſhes, or one of them, for one year, and to 
—— — have ſown the ſame with wheat, rye, barley, or other grain, 
8. C. Bunb, z. and that he had alſo graſs growing thereon, which he had made 
into hay, and had carried the ſame away without ſetting out the 
tithes thereof; and that he had kept ſeveral cows and ſheep, 
from which he hadcalves, lambs, milk, and wool; and had kept and 
depaſtured ſeveral horſes and dry cattle, and had other tithea- 
ble matters and things, for which tithes were due to the plaintiff; 
The bill alſo charged the other defendants with having the like 
titheable matters ; and prayed an account and ſatisfaction for 
the ſaid tithes, 


The 


— > 
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The defendants Gibbon and Sparrow ſaid, that for the ſaid Un>rawoes 

ear they did keep and depaſture, upon a piece of ground cal- againft 

ed King's Marſh, and a piece of ground, ſometimes called Port- Ginnox, 
mans Croft, and now called the Common, in or near the Borough The defendants 
of Sudbury, ſometimes one or two ſaddle-horſes a-picce, and never ſay, that Clare, 
more at a time; that the defendant Voice, during that time, kept 1 
one ſaddle horſe in the ſame grounds; and that the tithe for each borough, and of 
horſe was not yearly worth more than one ſhilling : and they al! the tithes a- 
inſiſted, that tithes were not due and payable to the plaintiff for üng therein, 
the ſame, in caſe he can make out a title to the ſame ; for that — 
the grounds called King's Marſh and Portman Croft, otherwiſe the corporation, 
the Common, were anciently granted for the uſe and benefit of andthat theytake 
the burgeſſes and commonalty of the borough of Sudbury, by cattle to feed 
Richard De Clare, Earl of Gloucefler and Hereford, who was {herein at ang 
owner of the borough and of all tithes ariſing therein ; that it . 
had been uſual for the ſaid corporation to ſet certain rates on duce to the uſe 
the cattle depaſtured on the ſaid grounds, and to apply the of the poor of 
money thereby raiſed to the uſe of the poor of the ſaid borough, he {aid borough, 
who were not able to keep any cattle thereon ; and they inſiſted, 
that tithes are not due to the plaintiff for the ſaid grounds; and 
alſo, that they do not lie within the pariſhes, but that they 

are extra-parochial, and not lying in any pariſh, as are ſeveral 

other lands, in or near the town of Sudbury, They alſo ſaid, 
that there are other grounds in the pariſh of Saint Gregory, 
wherein the freemen of the borough of Sudbury have right of 
common to depaſture their cattle after the firſt crop of graſs is 
cut, and after corn hath been carried off; and that, in reſpect 

that the tithes of ſuch firſt crops of graſs and corn are paid to 

the impropriators of Saint Gregory's, the freemen of the ſaid 
borough have been and ought to be diſcharged, from the pay- 
ment of tithe herbage for the grounds laſt mentioned, 


The defendants Gibbon and Voice denied, that they had, during 
the ſaid time, any cows, ſheep, calves, lambs, or other tithea- 
ble matters and things, 


The defendant Sparrow confeſſed, that during the ſaid time 
he had occupied divers lands in Saint Gregory's pariſh, and had 
corn, graſs, and fruit, and ſaid that he had compounded for the 
tithes thereof, and that he had the plaintiff's receipt for the ſame. 


The plaintiff replied z the defendants rejoined; and witneſſes One of theplin. 
yere examined on both ſides; and the cauſe came on to be tiffs dies, and the 
heard the fourteenth day of Fuly 11915, when, upon reading — Nay 
the proofs, it was ordered that a caſe ſhould be made; but Oye 
ſoon after the making of ſuch caſe, the plaintiff's father died, 
and the plaintiff filed his b:1/ of revivor, and the procedings 
being revived by order of the Court, 4 casE was made and 
agreed upon by counſel on both ſides, in the following words, 

VIZ, : 


Taz 


60 


Unpzxwoop 


againſt 
GIN. 
A caſe is made 
bycounſt lonboth 
fides, for the o- 
pinion of the 
Court, 


The queſtion 
flated , 


and argued, 


The Court de- 
erte, that thede- 
fendants are not 
to pay tithes, 


DECREES IN TITHE CAUSES 


Tax Casz. The plaintiff exhibits his bill, as leſſee of the 
ce We. naw rectory of Saint Gregory, and of the pariſh church 
ce or chapel of Saint Peter's, in Sudbury, (thereby entitling him- 
« ſelf to all manner of tithes within thoſe pariſhes) againſt the 
« defendants for tithes, and, amongſt other things, for the 
« tithes of the agiſtment and paſturage of horſes, and other 
tc barren cattle; to which the defendants Gibbon and Spar- 
ec row, by their anſwers, ſeverally anſwer and confeſs, that they 
« and each of them, between Chriſtmas 1711 and Michaelmas 
« following, kept and depaſtured upon certain lands called 
« King's Marſh, and upon a piece of ground formerly called 
« Pertman's Creft, otherwiſe the Common, ſometimes one and 
4 ſometimes two ſaddle horſes a- piece; and the defendant 
&« Voice doth likewiſe admit, that within the time aforeſaid, he 
« did keep and depaſture on the ſaid grounds, one ſaddle 
« horſe, and no more; and the ſeveral defendants inſiſt that no 
ce tithes are due for depaſturing the ſaid horſes, for that the 
< ſaid lands were anciently given by Richard De Clare, Earl of 
« Gloucefler and Hereford, who was owner of the borough of 
« Sudbury, and all tithes ariſing therein, for the uſe and bene- 
« fit of the burgeſſes and commonalty of Sudbury, and that the 
« corporation have uſually ſet certain rates upon all cattle kept 
« there, and that the monies raiſed by ſuch rates have been paid 
tc and applied to, and for the uſe of ſuch of the the poor freemen 
ic of the ſaid borough, as were not able to keep any cattle thereon, 
© and that the defendants, and every of them, have paid ſuch 
« rates for the ſame,” TRR qQuesTION is, Whether tithes for 
the agiſtmenr and paſturage of the defendants horſes upon King's 
Marſh and Portman's Croft, confeſſed by the defendants, are 
due and payable by them 

The cauſe came on again the fifth of July laſt, and after long 
debate thereon, the Court then ordered the cauſe to ſtand 
over for the opinion of the Court; and the ſame ſtanding over 
accordingly to receive the judgment of the court this day, 


Tn Court declared, that no tithes were due or payable by 


the defendants for their ſaddle horſes, agiſted and depaſtured 


upon King's Marſh, and Portman's Creft, in the pleadings and in 
the ſaid caſe mentioned, 


Ir is THEREUPON ORDERED AND ADJUDGED, that the ſaid 
bill be, and is hereby, abſolutely diſmifſed out of this court, with 
coſts, to be taxed for the ſaid defendants, by the deputy of his 
majeſty's remembrancer (a). Tuo. Bux. 

Ro. Price. 
Ja. MonTacue, 


(a) See other cauſes reſpecting theſe v. Sparrow, 13. Ann, vol. 1. page 
parties and others, Underwcod v. Drew, 536 eu; and Upcher . The Mayor 
10. Ann, Underwood v Gibbon, 11, of Sudbury Trinity Term, 19. Geo. 3. 
Ann. vol 1 page 534. 536. Underwood 
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ExRER againff PIKE. HixaavTzxu 


| 3- Gzo. 1. 
Southampten, 17th February 1716. 


TH bill tated, that for thirteen years laſt paſt, the plaintiff The rector of 
had been rector of the parith church of Martyr Wortbey, in —_— — 

the county of Hants, ard entitled to all tithes ariſing and grow- 7 %, claimichöe 

ing due therein, and in the titheable places thereof, or to ſome tithes of a field 

compolition in lieu of them; that the defendant is executor of called Ae, 

N. Pike ; that the ſaid N. Pike, in the years 1714 and 1715, oc- 3 

cupied ſeveral meſſuages and lands therein, and particularly a nls. * 

field called Aſodozun, containing forty acres, and three acres ad- 

joining thereto, and grew thereon corn, grain, clover, and other 

titheable matters, for which he ought to have paid tithes, but 

that he died, and that the defendant being requeſted to pay the 

ſame, as executor, had refuſed the payment thereof, The bill 

therefore prayed, that the defendant might diſcover the particu- 

lars of the titheable matters and things, which the teſtator had 

upon his ſaid lands, and the values, and admit aſſets, and account 


for the ſame. 
The defendant admitted the plaintiff to be rector, as in the The defenfant 


bill is ſtated, and to be entitled to ſuch tithes as his predeceſſors %, the lands 


had been entitled to ; that the teſtator, in the ſaid years, held the — 


ſaid field, and the three acres adjoining; that in 1715 ſuch parcel of themo- 
quantities of the ſaid ground were ſown by the teſtator with corn nafteryofSe.Sui- 
and grain, and that ſuch other titheable matters did ariſe %, and ſo diſ- 
thereon, as are ſtated in the anſwer, but he inſiſted, that the — = 
ſaid lands were diſcharged of tithes ; for that the ſaid lands were — ſince 
part of the priory of St. Swithin's, in Winton, and at the time of they were grub. 
the diſſolutionof the ſaid priory were diſcharged of tithes; for that bed up, and con- 
the ſaid priory was one of the greater abbies or priories and veſted 3 om 
in THE CRowN by the ſtatute 31. Hen. 8.; and that, by virtue 
thereof, all the lands which were part of the poſſeſſions of the 
greater abbies or monaſteries were ever after to remain, and be 
acquitted of the payments of tithes as they were before the diſ- 
ſolution ; that the ſaid lands were formerly wood grounds, and 
that, fourteen years ſince, the underwoods growing thereon 
were grubbed up, and the grounds converted to tillage. But he 
confeſſed, that from that time, the occupiers thereof had paid 
to the plaintiff, and his predeceſſors, the tithes of corn, grain, 
and graſs, arifing thereon, until the year 1715, when the tet- 


tator refuſed payment. 


The plaintiff replied ; the defendant rejoined ; and witneſſes The evidence 
were examined on both ſides, and upon reading letters patent, "cad; 
made the thirty-third year of Henry the Eighth, of the grant of 
the poſſeſſions of the priory of Saint Swithin's, under which 
the defendant's teſtator claimed the lands out of which the 
I plaintiiF 


62 DECREES IN TITHE CAUSES 


Erz plaintiff demanded tithes; and reading the depoſitions; and 
| —4 upon conſideration thereof, and of what was inſiſted on by the 
"it counſel of both parties, 


andthe tithes de- IT IS ORDERED AND DECREED BY THE CourT, that the de- 

reed, fendant ſhall account with and ſatisfy the plaintiff for the value 
of the tithes of the corn and grain, and other titheable matters 
and things, which did grow and ariſe upon the ſaid cloſe called 
HAſpdowne, and all other the grounds held and occupied by the 
teſtator, within the ſaid pariſh, during the years in the bill men- 
tioned, and that ir be referred to the deputy to take the ſaid 
account, 


Hitany Txz REDDINGTON againff NICE. 


3. Gro. 1. 

Suffolk, 27th February 1716. 
me a * T* bill ſtated, that V. Edgeley, clerk, had been rector of 
tor of Srdjbalt, 1 the pariſh church of Stradjſball, in the county of Suffolk, 
in Suffolk, claims for ten years, and that he, and all claiming under him, have 
all tithes in kind. been, and are of common right, entitled to and ought to re- 

ceive all manner of tithes, both great and ſmall, ariſing, &c, in 
the ſaid pariſh, and the titheable places thereof; that the ſaid 
William Edgeley, being rector, did by indenture tripartite, dated 
the fifth March 1711, demiſe and to farm let to the plaintiffs 
the ſaid tithes both predial and perſonal, of what nature or kind 
ſoever, yearly belonging thereto, for fix years, at ſixty-nine 
pounds a-year, if he ſhould ſo long live; that by virtue of the 
ſaid leaſe, the plaintiffs have been, and are entitled to all manner 
of tithes of corn, grain, hay, and all other tithes whatſoever 
ſince Michaelmas 1711, and to all rates, compoſitions, and cuſ- 
tomary payments for the ſame ; that the defendant, with ſeveral 
others, from the ſaid Micbaelmat, have been owners and occu- 
Piers of ſeveral meſſuages, lands, tenements, and hereditaments, 
and have had divers quantities of corn, grain, hay, graſs, and 
ſeveral ſorts of fruit, and have kept and depaſtured ſeveral 
milch cows, ſheep, mares, and ſows, from which they have 
had calves, lambs, and other titheable matters; the tithes 
whereof, and all compoſitions, ought to have been paid to the 
plaintiffs by the ſaid demiſe, but which the defendants had refuſed 
to pay, pretending that their lands are tithe, free, or covered 
by a modus, The bill therefore prayed a diſcovery, and an ac- 
count of the quantities, qualities, and values of their tithes. 


The defendant The defendant Nice, by his anſwer, ſaid, that the ſaid William 
Gys,thathecom- Edgeley, during the time in the bill mentioned, may have been 
— and ſtill may be rector of the faid pariſh, and that as ſuch he and 
tithes of part of thoſe claiming under him, are entitled to all tithes of corn, 
his lar:ds, at al. grain, and hay, and other tithes belonging to the ſaid rectory, but 
278. 6d. a-year, that he knew not that he had demiſed to the plaintiffs the tenths 
aodthac thether or tithes, either predial or perſonal, belonging to the ſaid rectory, 


— are "_— but 


OO” IT ey wer rr FF  * 
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bat had heard, that the plaintiff Reddington had ſome demiſe or 
leaſe of the tithes from the ſaid rector; that the defendant, believ- 
ing that the ſaid tithes did belong to the ſaid Edgeley, and that he 
had power to let or diſpoſe thereof, he, about Fune 1712, came 
to an agreement with the plaintiff Reddingtan for all his great and 
ſmall tithes and other dues, belonging to the ſaid rectory, for 
fix years, from Michaelmas 1711, to and for the only proper uſe 
and behoof of him, his heirs, and aſſigns, and that Reddington gave 
him areceipt for the ſame, excepting be thoſelands which are tithe 
free ; that neither at the time of the faid agreement nor at any 
other time, did he, nor doth he now pretend, that there was 
any ancient modus, ſum of money, or compoſition, due or paya- 
ble in lieu of any manner of tithes belonging to the rectory, ſave 
as follows, viz. for every milch cow and her calf, one ſhilling ; 
for every ſow and ten pigs, one pig, if but ſeven the ſame, if 
fewer none for tithes; for every lamb, ſixpence; for every ten 
geeſe, one, if but ſeven the ſame,if fewer none for tithes; of wool, 
one tenth part; for every acre of graſs mown, ſixpence; of 
garden fruits, one tenth z as to herbage and dry cows, he knew 
not the cuſtom, becauſe he never had any, but that he had 
agreed with the rector and his leſſees, for all his 2 and ſmall 
tithes, and had paid them a compoſition for the ſame, according 
as he could make an agreement, which was ſometimes twenty five 
ſhillings, or thirty ſhillings, but never before the ſaid agree - 
ment with the plaintiff Reddington, at two pounds, ſeventeen 
ſhillings, and ſixpence, a-year. He confeſſed that at, and long 
before the ſaid agreement, he did and doth inſiſt, that divers 
lands within the 2 of the ſaid pariſh are diſcharged from 
paying any tithes of corn and grain growing thereon, to the 
rector there; and that for all the time mentioned in the ſaid bill, 
he, the defendant, was and is well entitled to all tithes of corn 
and grain growing upon the ſame, as a portion of tithes hereto- 
fore belonging and payable to the rector of Deron; for that 
Jobn Ray, of Denſton, was ſeiſed to him and his heirs in fee 
ſimple of and in all tithes of corn and grain yearly growing, &c. 
in or upon all, every, or any the cloſes or pieces of land or paſ- 
ture, or any part of them, or any of them lying or being within 
the bounds or perambulations of Stradiſball aforeſaid, to the ſaid 
church, rectory, or impropriate parſonage of Den/ion belonging, 
and being ſo ſeiſed, the faid J. Ray, by indenture, dated the 
fourth of June 1607, between the ſaid F. Ray and Richard Scriven, 
in conſideration of forty pounds paid to Ray's father, did grant, 
bargain, and fell to the ſaid Richard Scriven, his heirs, and 
aſligns for ever, all thoſe the ſaid tithes of corn and grain 
yearly, to be growing, &c. in or upon all, every, or any of 
the cloſes, pieces, or parcels of land or paſture, or any part 
thereof in Stradiſball, particularly mentioned, bounded, and 
abutted in a ſchedule to the ſaid indenture, and all his reverſion, 
remainder, right, title, &c. to the ſaid R. Scriven, his heirs, _ 
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Repyreoron affigns, at two pounds, ſeventeen ſhillings, and ſixpence a yeat 
— 4 for ever; and that about March laſt, he paid him the lame 
for one year, for all his tithes ending at Michaelmas 1712 ; 

that the ſaid tithes, at the time of executing the ſaid in- 

denture, did belong and were due and payable to the rector 

of Den/ion, and not to the rector of Stradiſball ; that the 

faid R. Scriven, by virtue of the ſaid indenture, and payment of 

the faid forty pounds, became and was abſolute purchaſor of 

ſuch tithes, to him and his heirs, for a valuable conſideration, 

He faid, that he believed the ſaid tithes, by ſeveral deſcents, con. 


veyances, &c. did deſcend or come to S. Briſe and Elizabeth 3 
his wife, for their lives, with divers remainders over, ſeveral! 
years before the plaintiffs do by their bill pretend to be leſſees 


of any tithes demanded by them, for a valuable confideration ; 
that, by deed, dated the twenty-eighth of November 1705, the 
faid 8. Briſe, being tenant for life of all the ſaid tithes, did 
demiſe to the defendant all that meſſuage or manor-houſe, 
called Sherdlcwes, with out-houſes, &c. arable lands, meadow, 
paſture, ley, and feeding grounds, and all the right of common, 
the great and little marſhes, and the tithes quit rents be. 

+» longing thereto, as the ſame meſſuage, &c. were lying and 
being in Stradiſball aforeſaid, to hold the fame from Michaeſmas 
then laſt paſt, for nine years: and thereupon. he inſiſted, that 
he was well entitled to all the ſaid tithes. as aforeſaid, and he 
ſet forth the ſaid grounds and lands, and his titheable matters 
growing thereon, 8 


The plaintiffs replied; the defendant rejoined ; and witneſſes 
were examined on both ſides, and upon reading the depoſitions, 
and alſo the deed, dated the fourth of une 1607, and the ſche- 
dule annexed, and on full debate thereon ; 


IT is ORDERED, ADJUDGED, AND DECREED BY THE CoURT, 
that the bill ſhall be, and the ſame is hereby diſmiſſed, with 
coſts, to be taxed for the ſaid defendant, 


The bill diſmiſ- 


Tro, Bury. 
Ja. MoNTAGUE., 


a Jonxxs again TieppiNG. 
3+ G10. 1. 1 
Berkſhire, 23d May 1717. 
The vicar of THE bill ſtates, that for fourteen years paſt the plaintiff had 


Markbem, in been vicar of the 1 church of Markham, in the county 


ee claims of Berks, and entitled to all ſmall tithes, and all other vicarial 


tithes, dues, and offerings, which ought to have been ſet out by 
all the inhabitants, and paid to the vicar ; that the defendant, 
for ten years paſt, had been owner, in his own right, of a mel- 
ſuage, farm, lands, orchard, and garden, and in each year had 
kept milch cows, which had calves and milk, and alſo had ſheep, 


which had lambs and wool, and bad depaſtured other ſheep, — 
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ſold the ſame before ſhearing-time, for which the ſaid plaintiff 
3 entitled to an herbage tithe ; that he had kept ſows which had 
pigs, and had yearly made hay, and had ſeveral other titheable 
matters, which, for ſeven years paſt, he had detained from the 
plaintiff, and had alſo kept back his tithes from his father for 
three years before. The bill therefore prayed to have a diſco- 
very, and account for the ſame. 


The defendant G. Tipping ſaid; that he and his father-in-law 
had been owners, occupiers, and poſſeſſors of the meſſuage, farm, 
and land in the bill mentioned; and that he believed his father, 
in his life-time, had paid the plaintiff all his dues. He admitted, 
that he; in right of his wife, was his adminiſtrator, and had aſſets 
ſufficient to ſatisfy the plaintiff's demand; and averred, that he 
had tendered to him ſix guineas for the value of all his ſmall 
tithes, together with fifty ſhillings for his coſts. 


To which anſwer the plaintiff took exceptions, for that the 
defendant had not ſet forth the quautities and values. 


The defendant ſubmitted, and piit in a ſecond inſufficient 
anſwer; and before the plaintiff could fet down the former ex- 
ceptions, he, the defendant, dled, and left the other defendant 
Catherine his executrix. 


The plaintiff thereupon filed his bill of revivor againſt her, 
and ſhe appeared and put in her anſwer, and confeſſed aſſets, and 
did not oppoſe reviving the former proceedings. 


The plaintiff, on the twenty-ecighth day of November laſt, in 
regard he could have no diſcovery of quantities or values from 
the defendant, was willing to take the ſix guineas offered by her 
teſtator, with coſts to be taxed ; and the detendant was ordered 
to ſhew canſe. . 


And thereupon, on the ſeventh of December laſt, ſhe ſhewed 
cauſe, and refuſed to accept the plaintiff's offer; and thereupon 
the order was diſcharged, but with proviſo, that notice ſhould 
be taken that the plaintiff would have accepted of the offer of 


the defendant G. Tipping in full of his demands for ſmall tithes, - 


with his coſis to be taxed; and it was ordered that the for- 
mer proceedings ſhould ſtand revived ; and that the plaintiff be 
at liberty to ſet his cauſe down, upon bill and anſwer. 


The defendant being duly ſerved with proceſs of ſabpœna to 


hear judgment, the cauſe came on to be heard this day; and on 


reading the order of the ſeventh day of December laſt; 


IT is oRDERED ey THE Cova r, that the defendant C. Tippiri 
ſhall forthwith pay to the plaintiff the ſam of ſix guineas, in full 
of his demand for tithes, as well due from her ſaid teſtator as 

Vo“. II. from 
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Jene from her father, together with his cofts, to be taxed by the 
againſt deputy. 
Trins. To. BurY. 


P Ro. PRick. 
Ja. MonTacGve. 
J. FogTEsCUE ALAND. 


7 = Bray Wurrg againf KEATE and Others. 


Berkſhire, 4th June 1717. 


_—_ 2 = HE bill lated, that the plaintiff, for twenty-eight years paſt, 4 2 
yh — had been vicar of the pariſh of Hagbourne, in the county of 
i Berks, and was entitled to receive from all the pariſhioners all 

the tithes of 5 eceive par X 
corn, grain, and tithes, both great and ſmall, belonging to the ſaid vicarage; that 
hay 3 the _—_ the plaintiff and his predeceſſors, by virtue of ſome ancient endow- 
= all — ment, or by cuſtom, time out of mind, ought to have all manner 
vicarial tithes Of tithes of corn, grain, and hay (a), on all ancient incloſures, and 
ariſing in Hag- particularly from certain incloſed lands, called Hagbourne Down, 
. _— Hagbourne Park, and Church Mead, lying in the ſaid parith ; 
wy e all the tithes for feeding barren cattle; the tithes of milk 
Mead. ariſing from all milch cows fed on the ſaid ancient incloſures ; and 
the tithes of wood and underwood growing on the ſaid incloſures 

or in the hedge-rows ; that all the ſaid tithes had been, for 

many years, duly ſet out and paid to the plaintiff and to his 

_ predeceſſors, or ſome compenſation made to them or him for the 

ſame z that they had alſo received all imall tithes of calves, 

Pigs, pigeons, fruit, and other {mall tithes (except wocl and 

lamb), arifing in the ſaid pariſh ; that the defendants Aſridge 

and Langford had, for twenty-cight years laſt paſt, been, and ſtill 

were, occupiers or tenants of Hagbourne Down ; that they yearly 

cut and carried away much corn, grain, and hay, the tithes of 

all which yearly belonged to the plaintiff, and were yearly 

worth five pounds ; that they had yearly fed thereon barren 

cattle and milch cows, and cut thereon wood, the tithes of which 

belonged to the plaintiff, and were yearly worth three pounds ; 

that when the defendant Aſridge firſt became owner or tenant 

of Hagbourne Down, one F. Keate, deceaſed, was tenant or 

proprietor of the rectory of the ſaid pariſh, and ſo continued 

until he died in 1702, from which time the defendant Keate, his 

widow, continued proprietor thereof ; that ſhe and her faid 

huſband, pretending to be entitled to the tithes ariſing on the ſaid 

Hagbourne Down, in right of the ſaid rectory, had prevailed upon 

the other defendants to pay them the aforeſaid tithes ; that the 

plaintiff, in the year 1708, filed his bill againſt the ſaid defendant 

AH. Keate and Hyde, for the recovery of tithe hay on Hagbourne 

Park and Church Mead, and for the feeding of the ſaid grounds; 

that they put in their anſwer thereto; that the cauſe was heard, and 

the defendants decreed to account for the tithes thereof, which 


] See the caſe of Gray v. Sawyer, vol. i. page 147. 1 
the / 


DURING THE REIGN OF GEORGE THE FIRST. 
hey did to that time; that the defendant Mary Keate had, ſince 
the ſaid decree, fed the Taid grounds with milch cows and other 
attle, and had refuſed to pay the tithes thereof, pretending, that 
o tithe milk was due, but a modus of threepence cow; that if any 
ach modus exiſted, it extended only to ſuch milch cows as were fed 
n the commonable places in the ſaid pariſh, and not to thoſe that 
eere fed on e inchſures and the ſaid other grounds ; that the 
eſendant Mary Keate fince the faid decree had been occupier 
r proprietor of ſeveral orchards, and particularly of a new 
$Þrchard, from which ſhe had much fruit, beans, peaſe, grain, 
rnips, and pigeons, the tithes of all which belong to the 


olaintiff, and were yearly worth four pounds, which ſhe refuſed 
that o pay, pretending, that the tithes were due to the impropriator, 
oW- nd not to the vicar. The bill therefore prayed, that the ſaid 
mer efendants may account for all the tithes they had in the ſaid 
and rears z that the plaintiff's right to them may be eſtabliſhed 


y the decree of this court; and that the defendant Mary Keate 


TWIN 
ih; ay admit aſſets, and ſet forth an inventory of her huſband's 
nilk erſonal eſtate, 


The defendant Keate admitted the plaintiff to be vicar of the 
ariſh, and as ſuch entitled to all the vicarial tithes 3 and ſaid, 
hat the and her late huſband were, and that ſhe ſtill was poſ- 
eſſed of the rectory of the ſaid pariſh, by virtue of a leaſe from 
ord Craven, and as ſuch entitled to the reſt of the tithes ariſing 
n the ſaid pariſh z and ſhe inſiſted, that no tithe in kind was 
payable for milk or calves in the ſaid pariſh to the plaintiff, but 
hat a certain modus was, and for time immemorial had been paid 
o the vicar there, viz. threepence for every new milch cow fed in 
he ſaid pariſh, in lieu of tithe milk; and for every farr milch cow, 
wopence; which payments were yearly made at Lammas z that the 


zarly eft thoulder of every calf fallen and killed was paid in the ſaid pa- 
rren iſh 3 but if ſold, the tenth penny of the value which the calf ſold 
hich or; and if weaned,three halfpence at Lammas was payable to the vi- 
ids ; ar, in lieu of tithe calves; and ſhe ſaid, that this modus was in quei- 
nant ion by the plaintiff's former bill, aud was fully proved; and ſhe 


alſo inſiſted, that the ſaid modus was general throughout all the 
aid pariſh, and not limited to any particular places; and that no 
ithe milk or calf was paid there wherever the cows depaſtured 
here. She alſo ſaid, that the tithes of corn, grain, hay, and wood, 


ſaid rowing on Hagbourne Down always belonged to and was paid to 
2pon he farmer of the ſaid vicarage, and never to the vicar, fave by 
the iſtake. She admitted ſuch decree and pleadings as ſtated in 
dant he bill, and that the plaintiff was entitled to all fmall tithes, 


xcept wool and lamb, and tithes of milk and calf, for which 
he ſaid modus was payable z and that a garden penny was payable, 
n lieu of the tithes of garden ſtuff. She alſo ſaid, that ſhe never 
as occupier of Hagbourne Dewn, but was of Church Mead and 
lagbeurne Park ſince the ſaid decret, and had fed the ſame with 
ilch cows, for which ſhe had paid the plaintiff the ſaid mzdrs, 
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that the or- 
chards being 
taken from the 
common, the 
tithes belong to 
her ; 


that ſhe had not 
fed any bar:en 
Cattle on the Park 
or the Mead, 


The occupiers 
of FHagbeurre 
Down ſay, that 
all tithes thereof, 
except wool and 
lamb, belong to 


the plaintiff. 
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to try, Whether 
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titled to the 
tithes of corn 
and hay on Hoge 
deurne Drew, 
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which he had accepted, except for the years 1713 and 1714, for 
which ſaid years ſhe tendered him elevenpence halfpenny and 
one ſhilling and twopence halfpenny,which he refuſed to accept; 
and — ſhe ſet forth her titheable matters for the ſaid 
two years, She alſo inſiſted, that no tithe hay was payable for 
hay cut in any of her orchards, for that they being taken out of 
the common the tithe thereof belonged to the impropriator, 
She ſaid, that ſhe had paid to the plaintiff a garden penny,which, by 
the cuſtom of the ſaid pariſh, is payable for the tithes of gardens, i 
She alſo ſaid, that ſince the ſaid decrce ſhe had fed no other Wl 
cattle but milch cows on Hagbsurne Park and Church Mead; and, ii 
ſince this ſuit, only with horſes for tillage, for which no tithe is Wi 
payable, nor for any young breeding up for the pail, nor for Wi 
ſheep, the tithe wool and lamb being payable to the rectory, 
She allo averred, that the ſeveral tenders were made before the 


commencement of the ſuit, and that ſhe was ready to pay the 
ſame for the ſaid tithes. 


The other two defendants admitted the plaintiff to be vicar, 
and as ſuch entitled to all manner of tithes, both great and ſmall, 


ariſing out of all ancient incloſures within the faid pariſh (except 
wool and lamb). 


The defendant Langford ſaid, that he had known Fagbourn: 
Dewn for ſixty years, and that it was during that time incloſed 
and uſed as paſture; that for moſt of that time the plaintiff*s pre- 
deceſſor claimed all the tithes arifing from the ſaid down, except 
wool and lamb ; that they were paid to him or componnded for, 
and he believed they were worth four pounds per annum; and 
that the plaintiff was paid them, as his predeceſſor had been, 
without any heſitation or denial z but that ſoon afterwards the 
defendant's late huſband, who was then impropriator or tenant 
thereof, ſet up a title to the tithes of Haghourne Down ; that ſoon 
after ſuch diſpute, the defendant Aſridge took a leaſe of the 
faid down, and not willing to conteſt the ſame had paid the 
defendant Keate four pounds a-year for the tithes of wool and 
lambs; that he held it three years, and that then the defendant 
Langford took it. He ſaid, that whilſt he was tenant thereof it 
was meadow and paſture ground ; that he fed part of it with 
cows, and paid money in lieu of the tithe of milk in kind, but that 
he knew not how much, the ſame being valued among his pris) 
tithes, but believed that it was one pound, one ſhilling a year, 
He inſiſted, that he had paid the plaintiff for all tithes yearly 
according to agreement; and that he had agreed with the de- 
fendant Aeate for the tithes of wool and lambs. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon reading the depoſitions, 
and on debate of the matter, a zrial at law was directed upon 
this iſſue, „whether the plaintift} vicar of Hagbourne, or the 

« 1mpropriatoh 
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et impropriator, is entitled to the tithes of corn and hay ariſing 
« on Hagbaurne Down ry 


AND IT WAS ORDERED, that the defendant do account for all 
ſmall tithes and titheable matters demanded by the bill (except 
wool and lamb), ariſing in the pariſh of Hagbourne during all the 
time in the bill demanded ; the deputy to take the ſaid account, 
and the coſts to be reſerved, be. 


A trial was accordingly had, on the twenty-ninth of July laſt, 
and a verdict was given for the defendant, as appeared by the 


fpoſtes. | 


After pronouncing the ſaid decree, the defendant Keaze pre- 
ſented a petition for a rehearing, ſetting forth, that ſhe was 
aggrieved by ſo much of the decree, whereby an account was 
generally directed to be taken of all the ſmall tithes and titheable 
matters demanded by the bill (except wool and lamb) ariſing in 
the ſaid pariſh of Hagbourne during the time in the bill, for that 
no notice was taken in ſuch decree of the moguſes as to the tithes 
of milk, calves, and gardens, before mentioned; and the hoped, 
that ſhe ſhould be enabled to ſhew that the ſaid modyſes ought to 
be eſtabliſhed, and that the account of the ſmall tithes demanded 
by the bill ought to be taken according thereto from the time 
whereto the plaintiff was fatisfied under the firſt decree, and 
only in reſpect of the particular cloſes, and not over the whole 
pariſh ; and that the plaintiff ſhould be examined upon interro- 
gatories of what he had received, and the maſter ſhould ſtate to 
the court reſpeCting the tenders, &c. 


On the twelfth day of February, the defendant obtained the 
order for rehearing as to the matters above- mentioned, on pay- 
ment of five pounds coſts, which were paid; and upon readin 
the ſaid petition and order, and the decree, and the former bil 
and anſwer. in the pleadings mentioned; and alſo an order of 
the fifteenth of July 1711; an account of tithes z and a 
receipt dated the twentieth of Ofober 1712 and on readin 
ſeveral proofs on both ſides in this and the former cauſe, — 
hearing what could be alledged on both ſides; 


IT 15 ORDERED BY THE Courr, that the defendant M. Keate 
be relieved upon her petition for rehearing ; and that the ſeve- 
ral meduſes mentioned in her ſaid petition be eſtabliſhed ; and 
that the defendant do account for the tithes of milk, calves, and 
gardens in the pleadings mentioned, according to the ſaid ſeve- 
ral meduyſes ; and it is referred to the deputy to take the ſaid 
account, and to certify the tenders made, and what the plaintiff 
has received, 


As to the matters for which the iſſue was directed and tried, 
the plaintiff moved for a new trial; and the pgſſea being read, 
and MR. Baron FORTESCUE certifying to the court that the 

F z judge 
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judge was very well ſatisfied with the verdict, and that it was a 
fair and juſt one, 


IT is FURTHER ORDERED, on the twenty-fifth of February 


and the bill, as 1717, that the faid bill, as to ſuch part thereof on which the 
to the tithes of ſaid iſſue was directed and trial had, ſhall ſtand, and be, and is 


HagbourneDown, 
diſmiſſed. 


Report in fayour 
of the defend - 


ants. 


Tr 


Bill «diſmiffed 
with coſts, 


Tarn. TIM, 
3. Gro. 1. 


The farm called 
Yates Ceurt 
Farm, in the 
pariſh of Yate, 
in the county of 
Gloucefler, is not 
exempted from 
paying either 
great or ſmall 
tithes in kind, 


hereby abſolutely diſmiſſed, with coſts both at law and in equity, 
to be taxed by the deputy remembrancer of this court. 


On the thirteenth of July 1920, in purſuance of the faid 
order, the deputy made his report, dated the thirtieth of June 
laſt, ex parte for the defendants, the plaintiff declining to bring 


in his charge; and upon reading the decree and report, and | 


no counſel attending for the plaintiF, and no exceptions being 
taken thereto, 


IT 1s ORDERED BY THE Cour that the ſaid report be ratified 
and confirmed ; and that the defendant do forthwith pay to the 
ſaid plaintiff one pound, two ſhillings, and fourpence three 
farthings, ſo reported due to the plaintiff ; and that the bill do 
ſtand diſmiſſed with coſts, to be taxed by the deputy remem- 
brancer of this court, to be paid by the plaintiff to the defendant 
Mary Keate, 


Mason againſt SIMPSION. 


Glouceſterſhire, th July 1717. 
HE bill ſtated, that the plaintiff had been, for twenty. 
eight years laſt paſt, rector of the rectory of Tate, in 
the county of Glouceſter, and had duly officiated there, and 
come well entitled to all tithes, both great and ſmall, 
ariſing therein, and in the titheable places thereof; that the 
occupiers of land there ought to fet out their tithes ; that 
during the year 1713, the defendant Simpſon had occupied a 
certain farm, called Yates Court, of which farm the defendant 
Oxwick, who is lord of the manor, is owner; that the ſaid 
Simpfion had mowed par: of the ſaid farm, and had cut and 
carried away the hay thereof without ſetting out the tithe, or 
paying any thing in lieu of the ſame ;z and that the tithes ſo 
carried away amounted to ten pounds; that during the ſame 
year, the faid defendant Simon had kept cows and heifers, 
from which ſhe had calves and milk; that ſhe had alſo kept 
ſheep, which had lambs and wool z that ſhe had alſo de- 
{tured dry, barren, and unprofitable cattle on the ſaid farm, 
and had ſeveral other matters, the tithe of which he, the 
plaintiff, is entitled to in kind, or to ſome compoſition in lieu 
thereof, and alſo to certain ſums for Eaſler offerings for herſelf 
and her family; that the ſaid defendants refuſed to pay tlie ſaid 
tithes, oma pretence that they arg not due in kind, but that a 
3 1 8 mods 
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modus of twopence a load for hay, or three pounds as a groſs 
ſam, are due for the ſaid farm. The bill further charged, that 
the Court had twice determined the plaintiff's right to the tithes 
of the ſaid farm (a) 3 and therefore prayed a diſcovery of the 
quantities and values, and an account for the ſame. 


The defendant Simpfion, by her anſwer, admitted that the 
plaintiff was rector of the pariſh, and intitled to the ſmall and 
great tithes ; and ſaid, that during the year 1713 ſhe had occu- 
pied the ſaid farm, and that ſhe had mowed it, and carried away 
the hay, as ſtated in the bill; but that within the ſaid pariſh 
(except in thoſe parts of it which are called Stanſbawwes, Wapley, 
and Caddrington) there had been, time out of mind, paid to the 
rector, by the inhabitants and occupiers of land there, ſeveral 
mduſes and cuſtomary payments in lieu of tithes ; that no tithes 
in kind had ever been paid ; but that the rectors there had 
always accepted the following payments in lieu thereof, viz. 
twopence a load for the tithe of hay, which ſhe averred ſhe had 


F tendered to the plaintiff, and offered to pay him what more was 


due, according to the ſaid cuſtom, but that he had refuſed to 
accept of the ſame, The defendant further ſtated, that ſhe kept 
on the ſaid farm ſeveral milch cows which had calves, one ewe, 
and one lamb, and that ſhe had wintered on the ſaid farm 
ſeveral ewes and hogs, but had taken no account of the lambs ; 
and that ſhe had ſows, pigs, and goſlings ; and ſhe ſet forth the 


{a) On the 23d of February 1908, 
Hilary Term, 7. _ Anne, the 

laintiff Maſon, as rector of Yate, filed 
* bill againſt Symend; for the tithes of 
hay and corn ariſing on Yate's Court 
Farm. The defendant ſet up a modus 
of three pounds a-year in licu of all 
vicarial tithes for the ſaid farm ; and 
ſaid, that he had paid all his tithes for 
the year 1705 and 1706. He admitted, 
that in the year 1507 he had a crop of 
barley on a field called Zimebil/; and 
ſaid, that the plaintiff had agreed to 
take the twentieth ſheaf of the ſaid 
crop of barley, in lieu of the tithes of 
that field for three years; but that the 
crop, when ripe, was ſo very poor and 
thin, he and the plaintiff had, by parel, 
ſettled the tithes thereof at one pound, 
five ſhillings: but that the ſaid agree- 
ment never took effect; and that be 
was willing to account. Tus Court, 
after reading an order made the 11th 
of June 1707, for the plaintiff to accept 
the defendant's offer with coſts of ſuit, 
ordered and decreed the defendant to 
account with the rector for the tithes 
of the barley on Zimebill, and for hay 
and all other titheable matters ariſing 
of Tate Court Farm in the year 1707 
with coſts.—Qa the 7th of July 1712, 


* 


Trinity Term, 11. Queen Anne, Maſon 
the rector filed a bill againſt Oxwith, 
the lord of the manor and owner of 
Yute's Court Farm, of the value of two 
hundred pounds a-year, for the tithes 
of the ſame in the year 1710; the tithe 
hay of which, he ſaid, was worth two 
ſhillings an acre The defendant ſaid, 
that tithes in kind were payable for 
thoſe parts of the ſaid farm which arg 
called Stanſbaws, Wapley, and Cod- 
drington ; but that for the remainder 
there were certain moduſes payable in 
lieu of the tithes thereof ; and he ſet un 
a mdus of twopence a load in licu of 
tithe hay; threepence à cow in lieu of 


tithe milk; twopence for a heiſer; 


one penny for a foal; and ſixpence 
halfpenny for his other tithes. Bute 
ru CovkT declared, they were not 
ſatisfied, by the proofs, that the du 
i ſiſted on by the defendant ought to 
conclude the plaintiff, or that there 
was any cauſe to direct a trial at law 
touching the ſame ; and ordered and 
decreed the defendant to account with 
and ſatisfy the plaintiff for the tithes 
demanded by the bill: and he was di- 
rected to pay ſeventecn pounds, three 
ſhillings, and ninepence, by the remem- 
brancer's report accordingly. 
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Tin. Trau, SMITH ag] FREEMAN and Others. 
3. CN. 1. 1 


The vicar of T* bill ſtated, that the plaintiff being, in the year 1713. 
Tilton, in Lei- 
ef Aire, claims 


Ades in kind- 
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particular titheable matters; and ſaid, that ſhe had tendered to 
he plaintiff one pound, ſeventeen ſhillings, and tenpence, which 
was all that was due according to the cuſtom ; which tender he 
had alſo refuſed to accept, and infiſted on tithes in kind. The 
defendant admitted, that the defendant Oxwick had indemnified 
her againſt the payment of tithes in kind; and infiſted, that the 
plaintiff ought to be compelled to receive the ſaid modus. 


The plaintiff replied ; the defendant rejoined ; and ſeveral 
witneſſes were examined on both ſides ; and the cauſe came on 
to be heard the thirtieth of June 1715 and on reading the 
proofs in the cauſe, 7 22 


Tae Cour being divided in their opinion, the plaintiff'; 
counſel were ordered to conſider whether they would have 2 
trial at law, or not; and if they declined the ſame, the chan. | 
cellor of this court was to be attended to apppint a time when the 
cauſe ſhould be heard before him, | 


The plaintiff declined the trial at law; and it was, on the 
plaintiff's petition, ordered, that the cauſe ſhould be re-heard; 
which accordingly came on-to be re-heard on the twenty-ſeventh 
of June, and the firſt of July inſtant, and this day; and on 
hearing what was alledged and inſiſted upon by counſel on both 
ſides, | 3 | : | | 


Trex CourT declared, that Yates Court Farm is not exempted 
by any modus from the payment of tithes in kind, 


IT 15 THEREUPON OKDERED, that the defendant ſhall account 
with and ſatisfy the plaintiff for the tithes and titheable matters 
demanded by the bill; and it is referred to the deputy to take 
an account of the ſame. Ty > 

Tno. Buky, 

Ro, PRICE, 

Ja. MonTacue, 

J. FokTESCUE ALAND, 


Leicefterfhire, 20th July 1717. 


inſtituted, &c. into the vicarage of Tilton, in the county of 
Leicefier, was thereby entitled to all ſmall tithes and dues 
ariſing therein, and in the titheable places thereof (7 adborough 
exc-pted) ; that the defendants had been inhabitants and occu- 
piers of lands there, and had depaſtured ſheep and ewes, and 
had lambs and woo! z that they alſo had cows, which had milk 
an calves that they had bullocks and other young beaſts, and 
wa ay feveral flocks of ſheep, and barren and unprofitable 
| Bo cattle, 
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eattle, and made great profit thereby, but had refuſed to pay the 
tithes thereof. | 9 


The defendants Freeman and PBrock/by admitted, that the 
plaintiff was vicar of Tilton, and entitled to receive ſmall tithes 
but denied that either he or his predeceſſors had a right to ſuch 
tithes as he claimed by the bill. They alſo admitted, that from 
the time of the plaintiff's induction they had had ſeveral calves, 
and had fed divers young improving beaſts ; hut denied, that 
they had any other titheable matters, or that they had refuſed to 
pay the plaintiff his tithes, according to the uſage and immemo- 
rial cuſtom of paying tithes in the ſaid pariſh z for that, 
time out of mind, there had been a cuſtom, that on Candlemas 
Day yearly the vicar ſhall count the ſheep in the pariſh, and 
that on the tithing-day, which is always, by the like cuſtom, 
upon the third of May, the vicar ſhall have tithes of all lambs 
fallen as follows, viz. for any number under ſeven, one half- 
penny a- piece; if ten lambs, then one Jamb ; and if ſeven, 
eight, or nine lambs, then he is alſo to have one lamb ; but in 
ſuch caſe, he is to give one halfpenny a-piece to the owner for 
the number it wants to make up ten; that alſo for ſheep bought 
in and ſold out between Candlemas and clipping day, he is to have 
one halfpenny, in lieu of tithe wool, for each ſheep ; but forthe 
wool of ſheep wintered in the pariſh, and not ſold before tithing 
day, he is to have, if ten fleeces, one fleece ; if ſeven, eight, or 
nine, one fleece, paying the owner one halfpenny a piece for the 
number of fleeces wanting to make up ten fleeces ; that no tithe 
of milk or of calves had ever been paid in kind, unleſs the occu- 
piers of lands had ten calves in one year; and in ſuch caſe, the 
vicar was to have one ; but otherwiſe he was to be paid two- 
pence halfpenny for each new milch cow, and fox a ſtrapper, one 
penny, They further ſaid, that 7. Neell is impropriator of 
the great tithes 3 and that all the tithe of hay (except of the 

omeſieads ), and all the tithe corn, belong to him. I hey fur- 
ther inſiſted, that no tithe ought to be paid for any cattle fed on 
the ediſh or after- graſs of grounds that had paid tithe, either of 
hay or corn, to the impropriator; and that ſince the plaintiff 
had been vicar, they had conſtantly paid their tithes of corn and 
hay to the impropriator. And by a further anſwer they ſet forth 
the quantities and values. 


The defendant Freeman ſet forth his quantities, and put in 
nearly the ſame anfwer as to the meduſes. 


The plaintiff replied ; the defendants rejoined z and witneſſes 


were examined; ang upon reading the proof, and upon full 
debate, | f 


IT 1s oRDERED BY THE Cour, that the defendants do 
forthwith go to an account before the deputy remembrancer 
for all the titheable matters and things by them reſpectively 

8 h : 
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s., had, Kc. within the ſaid pariſh. of Tilton, and the titheably 
againſt places thereof, during the years in the bill charged. | 


Farr rMAN 
AXD OTHIAS. : Tuo. Bury. 
Fa MonTAGUEs 
o. PI. 
F. Pacx. 


r- WIrTHERINGTON agan¹⁰˙nt SHEARCROFT, 
Eſſex, 16th July 1717. 


The impropria- THE bill ſtated, that P. Nurſe, being ſeiſed of the reQory Wl 
tor of Tho pe, in impropriate of Thorpe, in the county of Ex, and entitled 
. ee to all the great and ſmall tithes yearly ariſing within that pariſh, 
and Anal, of did, at Michaelmas 1709, and for ſeveral years before, demiſe the 
Farm, ſaid rectory and tithes to the plaintiff, who had ever ſince held 
from the year the ſame, and ought to have received all tithes of corn, grain, and 
#799 hay, and all other great and ſmall tithes, as farmer thereof; 
See Withering- that the defendant had been, ever fiace Michaetmas 1709, owner 
= £ RO and occupier of divers lands, meadows, and paſtures, the tithes 
whereof, to the value of eighty pounds and upwards, ought to 
have been paid to the plaintiff; but that the defendant, inſtead 
of ſo doing, had always cut and carried away the fame, as well as 
fire wood and other wood of conſiderable value, without ſetting 
out the tithes thereof, or making any ſatisfaction for the fame; 
The bill therefore prayed an account for the ſame, and the 

values thereof. 


The defendant The defendant ſaid, that he had been informed that the ſaid 
ſays, that be had Nurſe is ſeiſed of the ſaid impropriation, and the tithes thereof; 
paid his ima and that the plaintiff held the fame as tenant to him; that by 
_ —_ +. ſuch title he had taken and received the tithes of corn, grain, hay, 
—at tithes to and all other great tithes arifing therein, or a ſatisfaction for the 
the plaintiff, by ſame z that the ſmall tithes belonged to the vicar, and that the 
compoſition o preſent vicar had received the ſame in kind, or ſome compoſition 
* for the ſame from him and the other pariſhioners, The 
las defendant further ſtated, that he became an inhabitant of the ſaid 
riſh at Michaelmat 170), and then entered upon a farm called 

Thorpe 3 that he treated with the plaintiff abour the great tithes 

at eight pounds a- year, as 2 compoſition for all the tithes of the 

faid farm; and that he had paid him the fame until Afichaetmas 

1711 ; that from and after that tune, the plaintiff had demanded 

the tithes in kind, and that he the defendant had, to Michaelmas 

| laſt, duly ſet out the fame, which the plaintiff might have taken 
and that before, away. He alſo ſtated, that he had nar cut or ſold any wood fince 
but not fince, J{;chae/mas 1711 3 but that before that time he had cut great 
— quantities for firing in his own houſe, of which he had kept no 
his own houſe, account, as he believed firewood uſed in his own family is not 
which is not titheable. He ſet forth his titheable matters, and averred, that 
titheable, be had paid to the vicar of the ſaid pariſh his ſmall tithes, _ 
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The plaintiff replied; the defendant rejoined z and ſeveral WirurzzixGe 


, witnefſes were examined on both ſides; and ùpon reading evi- TON 
| dence, and hearing what could he alledged ; 2 


Ir Is ORDERED BY THE Court, that it be referred to the The defendane 
deputy remembrancer to take an account of the ſeveral titheable Yecreed to ac, 
matters which the defendant had upon the ſaid farm ſince cant for alt 


Michaelmas 1709, and what tithes had been ſatisfied to the — 
1 tiff. 1709s 
oY Tux Cour FULL. 
REeYNELL againſt RoGtrs. ain. Trau, 
7 | 3. Gro. 1, 
4 Suſſex, 18th July 1717. 
ly 


T* bill ſtated, that the plaintiff was, and had been ever fince The vicar of 
the year 1696 lawful vicar and incumbent of the pariſh Henan, in Suſe 
and pariſh-church of Horſham, in the county of Suſſex, and had - ö my — 
carefully performed the cure there, and as ſuch was entitled to Michaelmas 
all manner of tithes in kind, except the tithes of corn, and to all 234. 
offerings, oblations, and obventions, yearly ariſing within the ſaid , , 

. . , , C. Bunb. 15. 
pariſh and the titheable places thereof, or to ſome ſatisfaction for 8. C. 1. Rayn. 


the ſame; that the defendant, from Michaelmas 1714, had 141. 


2d enjoyed therein ſeveral parcels of land, conſiſting of meadows, 
as paſtures, orchards, and gardens, on which he had hay, hops 
ng and fruit, and ſeveral other titheable matters, the tithes of 
ae. which he ought to have paid to the plaintiff in kind, or made 
be him ſome recompence for the ſame; but which he had refuſed 

to do. The bill therefore prayed an account and ſatisfaction for 
Aid the ſame. 
f'; The defendant ſaid, that he believed the plaintiff was vicar of The defendane 
by the ſaid pariſh, and as ſuch entitled to all manner of tithes, but s, that in 
ay, not in kind; for that about the twentieth of Zuly 170g he and d. naming 
the his pariſhioners came to an agreement that the ſaid vicar, in — pariſh- 
the conſideration of his being diſcharged from paying anything to ioners, in conſi- 
ion the poor rate, would accept of the old L for their 4ration of being 
'be reſpective tithes ariſing therein as long as he continued vicar 8 1 
aich thereof; that he was diſcharged from the ſaid poor's rate; and and 1 
led that the ſaĩd compoſition, according to the defendant's propor- paid bis pro- 
hes tion thereof, amounted to two pounds, five ſhillings a-year, in Fertion of fuch 
the lieu and in full ſatisfaction for all tithes z that the plaintiff had yt gps — 
mas acquieſced under the ſaid agreement until Augu/t 1715, about CR 
ded which time he gave the defendant notice that he would take his gave notice t0 
mas 


tithes in kind, which was about three weeks before the hop tithe in kind, 
harveſt ; and he hoped, that the plaintiff ſhould be obliged to 
nce accept of the ſaid compoſition. 


The plaintiff amended his bill, and ſtated, that there was no The plaintif 
ſuch agreement; and the defendant put in his anſwer, and in- denies the as 
iifted that there was ſuch an agreement. greement, 


The 


»6 
RryN2zLL 
againſt 
Ro EAS. 
The agreement 
dated 2oth July 
1709, for three 
years, read. 


Sufficiency of 
the notice ob- 
zcRed to. 


Bill diſmiſſed. 
Rebeard as to 
üthe of hops. 


Difmiffed with 
colts, 


Tan. Tax 
3. Geo. 1. 


The vicar of 
Sturton, in Nat. 
ning bam ſbire, 
claims tithes 
for agiſting 
barren, and un- 
profitable catile, 
on the lands cal. 
led the Cow Pape 
ture and the Horſe 
Paſture; and on 
eighty cattle 
gates in the Up- 
per Ing and the 
Out Ing. 
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were examined on both ſides; and the cauſe came on to be 
heard on the firſt of December laſt; when, on reading ſeveral 
depoſitions taken on both ſides, and the ſaid agreement, dated 


defendant's counſel inſiſting, that the plaintiff had continued the 
ſaid agreement after the expiration thereof till and for the ſaid 
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The plaintiff replied; the defendant rejoined ; and witneſſes 


the twentieth of July 1709, for three years; and on the 


year 1715; and that the plaintiff had not given the defendant 
ſufficient notice that he would take his tithe hops in kind for 
that year; it was then ordered by the Court, that the plaintiff's 
bill ſhould ftand diſmifled, But upon petition it was ordered, 


on the ſixth day of December, that the cauſe ſliould be re-heard Z 


as to tithe hops, upon payment of five pounds coſts : which coſts : [ 
being paid, and upon reading the anſwer to the amended bill, : 


- Ir is 0RDERED BY THE Cour, that the ſaid bill be, and the 
ſame is hereby diſmiſſed (a), with coſts to be taxed. 


'Tro. Bury, 

Ro. PRick. 

Ja. MonTacue. 

J. Fox rEscuE ALAND, 


(a) It is faid, S. C. Bunbury, 15. that 
the bill was filed to compel the pay- 

ent of tithe hops; that the defendant 
inſiſted on à compoſition 3 that the 
Plaintiff replied, that he had given no- 
tice to determine the compoſition, and 
to take the tithe in kind ; but that as 
the compoſition was for all the ſmall 
tithes, and the notice was only to deter- 


mine it as to the tithe of hops, the bill 
was diſmiſſed ; for that a compoſition 
cannot be determined as to part, and 
continued as to the reſt. And Pricy, 
Baron, ſaid, that it is time enough to 
2 notice to determine a compolition 

efore the reaping of corn and picking 
of hops, but not after. 


Avp again FLOWER, 
Nettinghamſoire, 27th Fuly 117. 
THz bill ſtated, that ever ſince June 1710, the plaintiff had 


been vicar of S urtan, in the county of Nottingham, and was 
entitled to all ſmall tithes, and particularly to the tithes of barren, 
dry, and unprofitable cattle bred, ted, or depaſtured within the 
ſaid pariſh, and to all monies payable for, or in reſpect, or in lieu 
thereof, or for or in reſpect of the herbage by them eaten; that 
the defendant, during the ſaid time, had occupied ſeveral acrc 
of paſture and meadow ground, in incloſures, the yearly pal 
turage tithes of which were worth ten pounds, and that he had 
ſtocked and enjoyed a common of paſture, for forty great beaſts, 
in two large paſtures, called Cow Paſture and Horſe Paſture, the 
paſturage of which was worth ten pounds, and the tithe twent) 
ſhillings ; that he had alſo eighty beaſt gates in two great mes 
dows or paſture grounds, called the Upper Ing, and the Out by, 
each of which gates was worth five ſhillings a year; that th' 
Whole 
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whole was worth twenty pounds, and the paſturage thereof forty - 


ſhillings ; that he alſo did yearly keep and depaſture in the 
ſaid cloſes, commons, and gates, a number of barren, dry, and 
unprofitable cattle, wiz. yearling calves, two year old calves, 
three year old barren heifers, three year old ſteers, oxen, bul- 
locks, and barren fatted cows, and alſo colts, horſes, mares, 
and geldings, not bred or kept either for the plough or the pail, 


7 


Ayy 
again 
Flows. 


or uſed or employed for thoſe purpoſes within the ſaid pariſh, 


the tithes whereof were worth eightcen pounds, and for which 
the plaintiff ought to have been anſwered two ſhillings in the 
pound, according to the yeauly value of the ſaid cloſes and gates, 
or at leaſt of the grals eaten by ſuch unprofitable cattle 3 but 
that the defendant conceals, and retuſes to pay for the ſame. 
The bill therefore prayed that the defendant might account for 
the tithes aforeſaid for four years, or make him ſome recom- 
pence for the ſame, 


The defendant admitted the plaintiff to be vicar of Sturten ; 
and ſaid, that there is an augmentation of forty pounds a-year 
reſerved and made payable to the vicar by the dean and chapter 
of Yert's leaſe of the parſonage and tithes of Sturton aforeſaid, 
by means whereof the plaintiff had a ſufficient maintenance ; 
that he knew not whether the vicar is endowed with or entitled 
to all ſmall tithes, but he admitted that he had, during his time, 
received the tithes of lamb and wool, and other ſmall tithes ; one 
penny for every {trop milch cow; twopence for every new bared 
milch cow with the calf; and one penny for every foal, He denied, 
that the vicars of the ſaid pariſh had ever received any manner of 
tithe, modus, or ſatisfaction for any barren, dry, and unprofitable 
cattle, or of the herbage by them eaten, fave only what the pre- 
ſent vicar had, within three years laſt paſt, prevailed on ſome of 
the pariſhioners to pay. He owned, that he had been tenant 
for the four years in the bill mentioned of twelve cloſes of 
meadow and paſture, two thirds whereof, one year with another 
had been mowed, and the other third depaſtured ; that the 
cow paſlure and horſe paſiure are commons belonging to the 
houſes in the faid pariſh, for all manner of cattle fans nombre, 
at all time in the year, excepting between May Day and Mid- 

ſummer Day, in which time the cow paſture is kept only for 
horned preat cattle ; and he inſiſted, that there never had been 
any tithe paid for the herbage of unprofitable cattle, ſave as 
above; and that the ſmall tithes of lamb and wool, &c. had been 
uſually paid to the vicar in full ſatisfaction of all tithes. He 
averred, that the Upper Ing, and the Out Ing, are yearly mowed 
tor hay and the tithe paid in kind to the leſſee of the parſonage z 
that after the hay is got it is eaten in common by all the inha- 
bitants, having common right, whether they have meadow there 
or not; that he rents thirty-ſix acres therein; and he inſiſted, 
that he ought not to pay any tithes for the paſturage of the 
aftermath, as that would be paying two diſtinct tithes in one 
year for one and the ſame thing. Ie ſet forth the quantity of 

land 
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As, land he held, and the number of cattle he poſſeſſed z but ſaid 
that he knew not the exact value of them for each year, but be- 
lieved, that the number of his profitable cattle exceeded the 
number of his unprofitable cattle, but that they had been ſo 
promiſcuouſly kept he tould not compute the value of the graſs 
and herbape eaten by his unprofitable cattle 5 but he ſaid, that 
they had been more frequently _ with hay and winter food 
than depaſtured on paſture ground; and he infiſted, that as 
there never had been any ſuch tithe demanded till within three 
years paſt; it ought not of right to be paid. 


The evidence The plaintiff replied z the defendant rejoined z and witneſſes 

cad. were examined on both ſides; and on reading the anſwer, and 
the counterpart of the leaſe from the dean and chapter of York, 
impropriators of Sturton, dated the ſecond of December, in the 
thirty-ſecond year of Charles the Second ; alſo an ancient book 
from the regiſter of the dean and chapter of York of the firſt 
preſentation and endowment to the vicarage of Sturton in the 
Clay, in which preſentation and endowment the ſaid town of 
Sturton is called by the name of Straton, otherwiſe Stretton in the 
Clay, and which is dated the thirtieth of Zune 1460 z alſo a 
book from the firſt fruits office, entitled Valor Beneficum (a 7 
and alſo on reading ſeveral depoſitions taken in the cauſe; and 
on full debate of the matter; 


Titbes for de- THE CovurrT declared, that tithes in kind are due, and ought 
paſturing barren to be paid to the vicar of Sturton, for all dry, barren, and unpro- 
and unprofitable fitable cattle, bred, fed, or depaſtured within the ſaid parith of 
— Sturton, other than on the after-gra/s of ſuch grounds within 
ſach grounds as the ſaid pariſh as are occupied by perſons inhabiting within the 
have paid tithe {aid pariſh, and annually laid up for hay, and whereof tithe hay in 
hay, the Fam® kind is or ought to be paid to the jmpropriators of Sturten 
3 aforeſaid, their leſſee or undertenants. 


and the deputy IT 1s THEREUPON ORDERED BY.-THE COURT, that the defend- 


* 6 ant ſhall account with and pay to the plaintiff all the tithes due 


ho alan, end and in arrear for his dry, barren, and unprofitable cattle, bred, 


report the ſame, fed, or depaſtured upon any grounds within the pariſh, other 
than in the aftermath or aftergraſs of ſuch grounds which he has 
annually meadowed there, and whereof tithe hay hath or ought 
to have been paid in kind to the impropriators or their tenants 
for the time demanded by the bill; and it is referred to the 
deputy remembrancer to take the ſaid account. And it is 
further ordered, that' the defendant ſhall pay to the plaintift 
_ coſts of this ſuit, to be taxed by the faid deputy remem- 
rancer. 


(a) It did not appear in this book, that the plaintifl's demand was mer:tioned 
therein among the other ſmall tithes, S. C. Bunb. 7. 5. C. 1. Rayn. 142. 
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Purſuant to which order, the ſaid deputy made his report, 
dated the ſixth of May inſtant; and on reading the decree and 
report, and no exceptions being filed thereto, 


IT is ORDERED BY THE Cour, on the fifteenth of May 1718, 
that the report be, and the ſame is hereby ratified and con- 
firmed 3 and that the defendant do forthwith pay to the ſaid 
plaintiff the ſum of four pounds ſo reported due for the tithes of 
dry, barren, and unprofitable cattle, bred, fed, or depaſtured 
upon the grounds within the ſaid pariſh of Sturton for the time 
demanded by the bill, with his ſubſequent coſts, to be taxed by 
the ſaid deputy remembrancer. A gs 

Tux Cour FULL, 


DELAvALL, Bart. again? BLACK ET T, Bart. and 
Others. | 


Northumberland, 16th July 1717. 


T* bill ſtated, that the plaintiſt's late father being ſeiſed of 
the manor or lordſhip of Seaton Delavall, in the county of 
Nerthumberiand, and of ſeveral lands and tenements, and of a 
moiety of all the tithes there, by leaſe and releaſe, dated the 
twenty-firſt and twenty-ſecond of November 1684, as in the faid 
bill is ſet forth, conveyed the ſame to the plaintiff, who thereby 
became ſeiſed in, and lawfully entitled to the moiety of the 
faid tithes, and ought to have had and received the ſame z that 
the duke and ducheſs of Somerſet being ſeiſed of the other moiety 
of the ſaid tithes, did, by leaſe dated the ſecond of December 
1700, demiſe the fame to the plaintiff for twenty-one years; 
and that the plaintiff, at the defendant Blacket?'s requeſt, by 
indenture, dated the twentieth of December 1701, demiſed the 
ſaid laſt· mentioned moiety to him and Dame Diana his wife for 
the ſaid term, if the ſaid Diana ſhould fo long live; that the 
died in Odtaber 1713 ; and the faid leaſe being thereby deter- 
mined, the plaintiff became entitled to the ſaid moiety from the 
time of the faid Diana's deceaſe ; that all the defendants, from 
the death of the plaintiff's brother, had held and occupied 
ſeveral farms and lands within Seaton Delavall, or the titheable 
places thereof, from which they had ſeveral titheable matters 
and things; a moiety of which tithes, from his brother's death 
to the death of the ſaid Dame Diana, and the whole tithes from 
that time, the plaintiff was entitled to, and ought to have had and 
received, but which the ſaid defendant had refuſed to pay. 
The bill therefore prayed an account and ſatisfaction far the ſaid 
tithes as above demanded. 


The defendants who were tenants to PBlackett being ſerved 
with proceſs of ſulpæ na, appeared, and put in their * 
he 
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The defendant 
Sir F. Blackett 
dies, and the ſuit 
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The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and on reading the deed of ſet- 
tlement, dated the twenty-ſecond of November 1684, and the 
leaſe of the duke and ducheſs of Somerſet of the moiety of the 
tithes, and the affignment thereof to the defendant Blackett , 
and on reading the defendant Blacke!'s anſwer z and on de- 
bate, | 


Taz Cover declared, that the plaintiff, under the ſaid ſettle. 
ment, was well entitled to the moiety of the ſaid tithes. 


AND IT Is THEREUPON ORDERED AND DECREED BY THE 
Covi, that the ſeveral defendants do ſeverally account with 
and ſatisfy the plaintiff for the value of a moiety of the ſaid tithes 
which have ſeverally ariſen and grown due upon the lands held 
and occupied within the ſaid manor or lordſhip of Seats 
Delavall, or the titheable places thereof, yearly, from the time 
of the death of the plaintiff's brotlier to and for the fine de- 
manded by the bill. And it is referred to the deputy remem- 
brancer to take the ſaid account, 


Purſuant to the above order, and alſo an order made the 
twenty-ſecond of November laſt, it was ordered, by conſent of 
all parties, that the ſaid deputy ſhould make a report as to the 
plaintiff's demands upon the defendants. In purſuance of which 
orders the deputy made his report, dated the twenty-ſixth of 
November laſt 3 and upon reading the ſaid orders and report 
without exceptions, and no counſel attending for the de- 
fendants, 24 | 


IT 18 ORDERED BY THE Cour, on the ninth of December 
1718, that the ſaid report be, and the ſame is hereby ratified 
and confirined ; and that the ſaid defendants do reſpectively pay 
to the ſaid plaintiff the ſeveral ſums reported due for the value' 
of a moiety of the tithes of part of the lands in queſtion. 


After making the order of the ſixteenth of July 1917, the 
defendant Sir Edward Blackett died, and left the defendant 7% 
Blackett his executor, whereby the ſaid proceedings in the ſaid 
cauſe abated, The plaintiff filed his 310 of revivor againſt the 
defendant Fobn Blackett, praying the proceedings may be revived, 
and the defendant admit aſſets, &c. To which bill the de- 
fendant appeared, and put in his anſwer, and admitted affets; 
and the cauſe was revived by order made the fourteenth of June 
laſt. 


In purſuance of which orders the deputy remembrancer made 
his report, dated the twentieth of April inſtant ; and upon 
reading the decree, order, and report, no exceptions having 
been taken thereto, or any counſel attending for the de- 
fendants, 2 
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IT 1s ORDERED BY THE Cour, that the report be rati- 
fed and confirmed, and that the defendants do forthwith pay 
to the plaintiff the ſeveral ſums reported due for the value of a 
moiety of the tithes of part of the lands in queſtion (a). 


Tho. Bury, 

Ja. MonTAGUE. 
\ Ro. Price, 

F. Pack. 


(a) The Book of Decrees and Orders aſcertained in the life time of the 
is ſilent reſpecting the coſts awarded teſtator, that then he ſhould not have 
in this caſe ; but it is ſaid, that a paid coſts ; that here the bill of revivor 

ueſtion was made whether the de- was for the duty as well as the coſts ; 
endant Jobs Blackett ſhould pay coſts; and that therefore the defendant,though 
and that this diſtinction was taken, that an executor, ſhould pay coſts. S. C. 
if the bill of revivor againſt him had Bunb. 45. See alſo Dodſon v. Oliver, 
been only for coſts which had not been Bunb. 160. 


WiLLETT againſt DueLEck and Others. 
Suſſex, 6th February 1717. 


THE plaintiff, as vicar of the pariſh of Vadburſt, in the 
county of Suſſex, claimed the tithes of hay, flax, hemp, hops, 
and all other vicarial tithes, from Lady Day 1714. 


The defendant Duplect admitted the plaintiffto be vicar z and 
that, ever ſince Lady Day 17 14, he had held the ſeveral lands and 
farms called Church Settle, Gregerys, and Thayers ; an orchard, 
a flower garden, a hop ground, and ſeveral other titheable 
matters; for all which he inſiſted that a modus of one pound, 
nineteen ſhillings, a-year was payable in lieu of tithes, 


The defendant Newington put in the ſame anſwer, and ſet up 
2 modus of three pounds, fourteen ſhillings, for his lands called 
High Town and Mill Lands. 


The defendant Watts alſo anſwered to the ſame effect, and 
faid, that he had uſed Fexholes ; and inſiſted on a modus of one 
pound, ten ſhillings, for the ſame, alſo payable at Lady Day. 


The plaintiff replied ; the defendants rejoined ; and wit- 
neſſes were examined on both fides ; and on reading the 
depoſitions taken in the cauſe 3 the regiſter book of the 
pariſh of Wadburft in 1604 ; the tithe books for 1644, 1645, 
and 1658 ; and on hearing what could be alledged by counſel 
on both ſides ; and on full debate; 


Tax Cour declared, that there was no modus proved, as ſet 
forth in any of the defendants anſwers. Therefore 


IT is oRDERED BY THE Covrr, that the defendants do ſeve- 
rally ſatisfy and pay to the plaintiff tithes in kind of hay, hemp, 
Vor, II. G flax, 


DetAvVALL 
againſt 
BracxzrTrT 
AND Ort. 


The report con- 
firmed. 


Hitany TAN 
4. Gro, 1. 


The vicar of 
Wadburfl, in 
Suſſex, is emitled 
to the ſmall tithe 
of Church Settle, 
Gregorys, Thay- 
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Wri.rzr7 flax, and hops, and all other vicarial titheable matters and thing 

againſ had and enjoyed by them within the ſaid pariſh and the titheable 

| n 1 Places thereof during the time by the bill demanded, with coſts. 

| And it is referred to the deputy remembrancer to take the ſaid 
account, and to tax the plaintiff his coſts. 


Tuo. Burr. 

Ro. PRICE. 

Ja. MonTAGUE, 

J. Fox TEsCUE ALAND. 


Hitany Tram .-. SHAW againſ/ BRUMPTON. 
Gro. 1. 
* Lincolnſbire, 18th February 1717. 


The rector of THE bill ſtated, that the plaintiff had been, for ſeveral year 
Wyhertongin Lin- paſt, rector of the pariſh and pariſh- church of Wyberton, in the 
eolnſpire, Claimed county of Lincoln, and was entitled to all männer of tithes ariſing 
gien ag una therein, and in the titheable places thereof; that the inhabitants 
ſed 3 5 = there have a right of con mon for all manner of cattle without 
won fen; and number, at all times in the year, in a common fen adjoining to 
charged, that the J}/yberton, as the inhabitants of other pariſhes adjacent to the fail 
— fen have; that where an inhabitant of Wyberton keeps ſheey 
en a lodging upon the ſaid common fen in the winter, and ſells them atte 
in an adjoiring Candlemas Day, and before the ſhearing day following, there arc 
par:ſh, in order due to the rector, by ancient cuſtom uſed in the ſaid parilh, 
1 threepence for every ſheep ſo ſold, in lieu of the tithes of ſuck 
wes,  fTheep; that the defendant Brumpton was, and for divers years 


paſt had been, an inhabitant, and had held a farm there, and: 


ſuch had a right of common in the ſaid common fen; that 


about Michaelmas 1713 the plaintiff made an agreement with hin 
to take eight pounds a-year for his tithes, and at Michaelma. 
1715 gave him notice, that for the future he would take his 
tithes in kind; that about the ſame time, or about the Candlems: 
following, the defendant, in order to defraud the plaintiff of his 
tithes, took a lodging for himſclfonly in an adjacent town, called 
Skirbeck Quarter, whoſe inhabitants have likewiſe a right d 
common in the ſaid fen; that he continued to keep his houſe 
and farm at Myberton, where his family and all his ſervants lived; 
that they looked after his ſtock there, and on the ſaid fen; and 
that he was the reputed houſekeeper there, and as ſuch rated to 
all pariſh rates in Myberton; that ſince Michaelmas 1715 he had 
{owed ſeveral acres of his {aid farm with wheat, barley, oats, peas, 
and other grain,which he had cut and carried away without ſetting 
out the tithes thereof, or making any ſatisfaction for the ſame 
that he alſo had ſeveral ſheep, from which he had wool ane 
lambs, the tithes of all which ought to have been paid to the 
- Plaintiff, but which he, the defendant, had refuſed to do, on the 
pretence that he was not an inhabitant and houſekeeper there, 
and that ncne but reſident houlekeepers ought to pay the tithes 
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af wool and lambs in kind to the plaintiff; but that perſons who 
occupied lands in Wyberton who are not actually reſident there 
ought to pay only tenpence an acre in lieu of the tithes thereof; 
the contrary of which is the truth; and that the other 
defendants combined partly in the ſame manner to defraud him 
of his tithes, The bill therefore prayed to be relieved in the 
premiſes, 


The defendants appeared, and put in their anſwers nearly to 
the ſame purport as in the bill alledged. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined; and on reading the proofs in the cauſe, 


IT is ORDERED BY THE CouRT, that the defendants ſhall 
account generally with the plaintiff for the tithes of the titheable 
matters and things demanded by the bill, as well for the tithes 
of thoſe titheable matters they reſpectively had and kept within 
the ſaid pariſh as upon the ſaid common fen ; and it is referred 
to the deputy to take the ſaid account, 


Purſuant to which order, the deputy made his report on the 


twenty-ninth of May laſt; and on reading the ſame without 
exceptions, 


IT is ORDERED, on the ſixteenth of June 1718, that the ſaid 
report be confirmed, and that the ſaid defendants do pay to 
the plaintiff the ſeveral ſums reported due to him for the tithes 
of the wool and lamb which they had in the ſaid pariſh, and upon 
the common fen, and clipped in the ſaid pariſh of J/berton, 


SWUTTLEWORTH azainſ/ GOLD. 
Wiltſhire, 22d February 1717. 


THE bill ſtated, that about Sept, mber 1711, the plaintiff was 

lawfully preſented and inducted rector of the parſonage or 
pariſh church of Fiſeld Brabant, in the county of Wilts, and 
had ever ſince officiated as lawful rector there, and is entitled to 
all, and had received all manner of tithes ariſing within the ſaid 
pariſh and the bounds and limits thereof ; except of and from 
three incloſed pieces of ground and three acres of land not 
incloſed, but lying next to one of the ſaid cloſes, all which do lie 
within the ſaid pariſh, and are part of the eſtate called Wocd- 
beuſe, which lies within the ſaid pariſh, at the extremeſt parts 
thereof, next to the adjoining pariſh of Bower Chalk ; that at the 
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The three cloſes 
and three acres 
of land called 
Medbuuſe are 
within tne pariſn 
of Bower Chalk, 
in Wiltſhire, and 
net in the ad- 
joining pariſh of 
Fifeld Brabart, 
although rated to 
that pariſh, 


plaintiff's firſt coming to the ſaid rectory, he knew not that the 
lame belonged to the ſaid pariſh z but that in the year 1712 he 
found the ſame did belong to it, and that the defendant Gold 
occupied the ſame, and was charged to the poors rates of the 
ſaid pariſh, which rates he had all along paid, although he lived 
in the adjoining pariſh of Bower Chalk ; and alſo, that he had 

G 2 paid 
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paid all other pariſh rates for the ſaid lands to the ſaid pariſh of 
Fifield Brabant; that the ſaid defendant had, during the ſame 
time, ſowed part of the ſaid lands with beans, peaſe, oats, and 
other ſorts of corn and grain, and had mowed part of the ſame, 
the hay and corn of which he had inned without paying the tithes 
thereof, or making any ſatisfaction for the ſame 3; that the ſaid 
defendant had acknowledged to the plaintiff that the tithes of 
the ſaid lands, when fed and uſed as paſture, were conſtantly 
paid to the plaintiff's predeceſſors, the rectors of Fifield ; and 
that the tithes of corn and grain growing thereon were taken by 
the leſſees of the impropriate tithes of Bower Chalk ; but why 
he could not tell; that he had alſo owned that the ſaid lands 
were part of the Weoodbouſe Eftate, and in the pariſh of Fifield 
Brabant ; and that all rates and taxes thereof and upon the ſaid 
eſtate were charged by and paid to the ſaid pariſn; but that the 
ſaid defendant combining with the other defendant Penruddoct, 
who is leſſee of the impropriate tithes of Bower Chalk, under 
the provoſt and ſcholars of King's College, in Cambridge, the 
impropriators and owners thereof ; and alſo with the other 
. 1 Good, who is leſſee and occupier of the ſaid tithes 
under the defendant Penruddoct; they refuſed to pay the tithe- 
able matters aforeſaid, or make any ſatisfaction for the ſame, 
The bill therefore prayed a full diſcovery and ſatisfaction for the 
ſaid tithes, 


The defendants Gold and Good ſaid, that they believed the 
plaintiff was rector as aforeſaid, and entitled to all tithes yearly 
ariſing in the pariſh of Field Brabant; and admitted, that there 
are three incloſed pieces of ground and three acres as aforeſaid, 
and that the defendant Gd had rented and conſtantly paid for 
ſeveral years paſt the great tithes thereof, either to the defendant 
Penruddeck as impropriator of Boxer Chalk, or to the defendant 
Good as his tenant or leſſee; and that the privy tithes thereot 
had, time out of mind, been paid to the 1 e of Fifieli 
Brabant; but they ſaid, that none of the great tithes ariſing on 
the ſaid cloſes and grounds were ever paid to any rector of 
Fifield Brabant. They admitted, that the ſame had been rated 
to the pariſh of Field, but cannot ſet forth in which of the faid 
pariſhes the ſaid three cloſes do lie; but they ſaid, that the three 
acres of land do lie in the pariſh of Bower Chalk ;, and they ſet 
torth the facts as ſtated in the bill. 


The defendant Penruddeck admitted the plaintiff was rector, 
and entitled to all tithes there; but ſaid, that he knew not whe- 
ther the ſaid land and grounds are in the pariſh of Fifield Brabant, 
or in the pariſh of Bower Chalk ; that he, as impropriator o 
Boxer Chaik under the ſaid college, is entitled to, and hath 
recgived, for twenty years paſt, the great tithes of Bester Chalt, 
as well as the tithes of the faid grounds and cloſes in diſpute ; 


and that thoſe under whom he claims have received the ſame 


upwarc: 
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upwards of fifty-five years; and he inſiſted on his right there- 
to as leſſee under the ſaid college. | 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and on the proof taken on all ſides 
being read, and on full debate, it is directed by the Court, that 

hi siſſue be tried, the plaintiff here to be plaintiff at law, viz. 
« Whether the three incloſed cloſes, and the three acres of land 
« not incloſed, part of the eſtate called Woodhouſe, or any and 
« what part of them, is or are ſituate, lying, and being within 
« the pariſh of Fifield Brabant, in the county of Wilts, or 
« within the limits and bounds thereof? or, whether the ſaid 
ci three incloſed cloſes, and the faid three acres of land, or any 
« and what part of them, is or are lying and being within the 
« pariſh of Bower Chalk, in the ſaid county, or within the limits 
and bounds thereof?“ 


The cauſe came on the ſeventeenth day of November laſt upon 
the equity reſerved ; and on the return of the pea of the 
verdict given, and no counſel appearing for the plaintiff, it 
was then ordered, that the ſaid bill ſhould ſtand diſmiſſed out of 
this court, with coſts to be taxed at law and in equity; but by 
an order made the twenty-cighth day of November laſt, it was 
ordered, that the cauſe ſhould, upon the plaintiff's paying 
three pounds coſts, ſtand in the paper to be reheard ; and now, 
on the ninth of December 1718, when the cauſe came on, the 
plaintiff's counſel prayed, that the former iſſue might be tried 
again; and upon reading the orders, the po/tea, and the plain- 
tiff's affidavit z and on hearing counſel on both ſides; a new 
trial was granted, upon the plaintiff's paying the coſts of the laſt 
trial, to be taxed, | 


The new trial was had accordingly on the former iflue ; 
and now, on the twenty- ſeventh of April 1719, the cauſe coming 


| on to be further heard upon the equity reſerved, it appeared by 
the py/iea returned upon a verdict given upon the new trial, that 


it was found that the ſaid three cloſes and three acres of land 
are lying and being within the pariſh of Bower Chalk, in the 
faid * Epos of Wilts, or the limits or bounds of the ſame 
pariſh, 


Ir is ORDERED BY THE CouRT, that the bill be, and is hereby 
abſolutely diſmiſſed this court, with coſts to be taxed by the 
deputy remembrancer both at law and in equity, 


Tho. Buxy, 

Ja. MonTaGus. - 
Ro. Price, 

F. Pack. 


Bar 
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The vicar of 
Chilbem, in Kent, 
demands the 
tithes of agiſt- 
ment, calves, 
Pigs, wax, hops, 
hop poles, milk, 
and wood. 

S. C. Bunb. 20. 


The defendant 
aimits the vi- 
car's right to 
the tithes of a- 
piſtment, calves, 
ji's, and wax; 
and ſays, 


that he ſet out 
every tenth pint 
of milk in }is 
vari, but that 
ehe t.thing pail 
was itolen ; 
end infiit+, that 


DECREES IN TITHE CAUSES 


BATE againſt SPRAKLING. 
Kent, 18th February 1717. 


THE plaintiff, as vicar of the pariſh church of Chi/ham, in the 

county of Kent, for five years paſt, claimed all tithes of 
wood, hay, calves, &c. hops, and other roots, herbage, and 
agiſtment of cattle, and all other tithes, except tithes of corn 
and grain; and ſtated, that the defendant, in the year 171g, 
held and occupied therein ſeveral acres of arable, paſture, and 
wood lands, and lands planted with fruit and hops; and alſo 
kept and depaſtured divers oxen, bullocks, runts, ſteers, cows, 
heifers, young cattle, and horſes employed to work in other 
pariſhes, and divers ſheep and lambs, which he bought in and 
ſold again, and removed before they were ſhorn, and divers 
other dry and unprofitable cattle, as well of his own as other 


perſons, taken into agiſtment, the feeding and depaſturing thereof o 


were of great value ; that in the ſaid year he fed and depaſtured 
divers cows, mares, ſheep, and ſows, from which he had calves, 
colts, lambs, pigs, wool, and milk, the tithes whereof he 
neglected to pay; that the defendant as to tithe milk pretends, 
that he having hung up a hog pail, or ſome other veſſel unfit 
for uſe, in his court yard, had put the tithe milk therein every 
morning and evening, whereas if any tithe milk was ſo ſet out 
it was not as the law requires, nor did he ſet out the full tenth 
part, nor is there any cuſtom for ſuch tithing; that he had alſo 
a large pigeon-houſe, from which he had ſeveral pigeons ; and 
had alſo felled, cut down, and grabbed up ſeveral quantities of 
wood, which he converted into faggots, cord wood, and poles ; 
and alſo had great quantities of hops, which he picked and carried 
away; and had ſeveral other titheable matters and things, which 
he took and carried away without ſetting out the tithes thereof, 
or making any ſatisfaction for the ſame. The bill therefore 
prayed a ful diſcovery of quantities, qualities, and values, and 
an account and ſatisfaction for the ſame. 


The defendant admitted the plaintiff to be vicar of the ſaid 
pariſh, and entitled to receive the tithes of all the titheable 
matters, except corn and grain; and ſaid, that he occupied a 
meſſuage and ſeveral lands and cloſes, which he diſtinguiſh- 
ed by Rating how much of arable, and how much of paſture, 
and what planted ground, and by ſetting forth what cattle he had 
agiſted of other perſons; and he averred, that te had paid or ter- 
dered the plaimiff the tithes; and that ke had refuſed to accept of 
the ſame; and he ſet forth his other titheable matters and things. 
He alſo. ſtated, that on Michaclmas Day 1714 he had given 
notice to the plaintiff that he would pay his tithe milk in kind, 
and would milk his cows in his yard at ſeven of the clock in the 
morning and at five in the evening, and afterwards gave notice, 


the t'the milk ought net to be carried to the vicarage 3 
that 
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that he would milk at eight in the morning and four in the after- 
noon, which he accordingly did, and for the tithes thereof put the 
tenth pint of every meals milk into a new pail ; which being 
ſtole he put up another, but knew not what became of the tithe 
mil; but he inſiſted, that if it was ſpilt, it was the plaintiff's own 
fault; and that if he had defired it, he would have ſet out every 
tenth meal; but that theplaintiff inſiſted, that the tithe milk ſhould 
be brought to the church-porch or to the vicarage-houſe. The 
defendant further ſet forth what ſheep he had kept, and what 
lambs he had bred ; and ſaid, that the plaintiff had one for his 
tithe ; and alſo what ſheep he ſold before ſhorn, and what their 
keeping was worth ; and that he tendered the plaintiff the tithes 
for the ſame, which he had refuſed to accept. He further ſaid, 
that he had paid the plaintiff the tithe wool for his ſheep which 
were ſhorn; that he had pigs which the plaintiff had the tithe 
of; and that he had ſeveral pigeons, He confeſſed, that he 
felled one acre and ten poles of wood, and no more; all which, 
he ſaid, was burnt or ſpent in his houſe, or uſed in huſbandry 
on his farm; and as no part was fold, he inſiſted that no tithe 
was due, He alſo ſaid, that he uſed two acres and better of hop 
ground, and did not ſet out the tithes, for that he had always paid 
ten ſhillings an acre in lieu of tithe hops, which were never 
taken in kind; which ſum the plaintiff had accepted; and that 
the plaintiff making unreaſonable demands for his tithes, the 
defendant told him he would pay his tithes in kind ; yet the 
plaintiff did not demand tithe hops in kind, and was contented 
to take the ſaid rate, which he ſaid he had tendered to the plain- 
tiff; and the ſaid defendant ſet forth his other tithes, 


The plaintiff replied ſpecially, and thereby ſaid, that he was 
willing to accept of the ſeveral ſums offered in the defendant's 
anſwer for agiſtment of cattle, the depaſturing of ſheep, and 
for the tithes of calves, pigs, and wax, as ſet forth, with his coſts, 
and waived any other proceeding as to the other tithes, except, 
the tithes of hops, wood, and milk. 


To which rcplication the defendant rejoined, and ſeveral 
witneſſes were examined on both ſides; an! on reading the 
depoiitions of witneſſes, and on full debate, 


Tag CovkT declared, that the defendant ought to account 
with the plaintiff for the tithes of agiſtment of cattle and depaſ- 
turing ſheep, and of the calves, pigs, and wax, as offered in the 
defendant's anſwer, and accepted in the complainant's replica- 
tion; and that the defendant ought alſo to account with the 
plaintiff for the tithes of his hops, milk, and wood (except ſuch 
part of the ſaid wood as was uſed for hop poles in the ſaid pariſh, 
for which no tithes are to be paid); and the plaintiff being 

G 4 willing 
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Part 


againſt 
SPARKLING, 


that the wood 
he had felled 
was burnt in his 
houſe, ai.d there. 
fore not tithe - 
able 3 


and that he had 
always paid 108. 
an acre in lieu of 
tithe hops in 
kind. 


The tithes of a- 
giſtment, calve+, 
Pigs, and wax, 
decreed ; 


and alſo the tithe 
of hops, but not 


of hop poles. 
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Barr willing (to prevent further charges and expence) to accept the 
—_— - ſum of eleven pounds, thirteen ſhillings, and tenpence half. 
* penny, for the value of the ſaid tithes, (the ſame being confeſ- 
ſed by the anſwer to be of that value) together with his coſts, 

and the defendant ſubmitting and conſenting thereto, 


IT 15 ORDERED BY THE Cour, that the defendant do forth. 
with pay to the plaintiff the aforeſaid ſum, together with his 
coſts, to be taxed by the deputy of this Court, to whom it i; 
hereby referred to tax the ſame. 


Tuo. Bury. 

Ro. Price. 

Jas. MonTAGUE. 

J. FokTEsCUE ALAND, 


24 OY Sm1TH again ÿ RowcLIFFE. 
Somerſetſhire, 6th February 1717, 


The vicar of EHE bill ſtated, that for ſeveral years paſt the plaintiff had 
—̃ T been lawful vicar of the ra 3 of Henſtridge, 
tithes in kind in the county of Somerſet, and was entitled to all the ſmall tithes 
for hay, cows, and duties yearly growing, &c .therein,and in the titheable places 
_— — thereof; that in the year 1715 the defendant occupied paſture 
2 ground, whereon he had kept ſeveral milch cows, which had 
*. 20 produced calves and given milk, and had alſo kept ſheep, which 
had brought forth lambs and borne wool; that he alſo had 
ſeveral grazing oxen and barren heifers, which he had fed and 
fatted on his ſaid lands; that he alſo had occupied ſeveral 
orchards, and had apples and other fruits therefrom, the tithe 
of all which the plaintiff was entitled to, and alſo to ſeveral other 
titheable matters and things. The bill therefore prayed, that 
the defendant might account for and pay to the plaintiff all his 

tithes and duties, as demanded by the bill. | 


The defendant 'The defendant admitted, that the plaintiff was vicar, and 
= om he entitled to the tithes in the ſame manner as his predeceſſors had 
nh . been entitled thereto. But he denied, that any tithes were 
| payable in kind, except for ſheep and woot; for that there were 
certain modyſes payable in lieu thereof, which he had paid to the 

plaintiff for all tithes and duties due to him to the end of the 

year 1714. He confeſſed, that in the year 1714 he had occu- 

pied one hundred and forty-one acres of paſture ground in the 

faid pariſh, fourteen acres whereof are 'called Durrants, and 

ſeventeen acres the Two Higher Home Grounds, for which tithes 

that there is a àre payable ; but that as to the reſidue, there was an immemorial 
adus of 138.44, Cuſtom, that every occupier thereof ſhall pay to the vicar thirteen 
a-year, in lieu ſhillings and fourpence, in lieu of all tithes for or in reſpect of 


ot the tithe hay the ſaid ninety acres : And he infiſted on the ſaid cuſtom in 


of nincty acres , 
ot his farin, diſcharge 
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diſcharge of all vicarial tithes for the ſaid ninety acres, He alſo surra 
faid, that in the year 1715 he had kept and depaſtured fix or 920% 
ſeven milch cows, and about ſix or ſeven calves ; but infiſted, Nowcrirrx. 
that it had immemorially been the cuſtom and uſage to pay two- 2d. 4. ea for a 
pence at Eaſter yearly for each cow bringing a calf, for the calf, "4-5 3 
feeding and depaſturing ſuch cows, and a halfpenny for every 

calf under ſeven; and if any of the ſaid calves under ſeven were 

ſold, the tenth penny to the vicar; and if ſeven calves have 

fallen, and have proſpered, the vicar hath had the ſeventh calf 

between a month and five weeks old, paying the owner three 

halfpence ; that of the fix or ſeven calves which he had in the 

ſaid year, he had fold only three, and weaned the reſt for the 

pail, for which nothing is due to the vicar ; that in the ſaid 

year he had fed and taken to winter ſeveral ſheep of another 

perſon's, which had ſeveral lambs, and that he had no wool or 

lambs of his own in that year. He ſaid, that he had fatted and that nothing is 
grazed in the ſaid year twelve oxen, four of which were uſed in due tor agiſt- 
his plough z and that, by the cuſtom of the pariſh, no tithe hat 

been paid for plough beaſts fatted, or for barren beaſts bred and 

fatted in the pariſh. He admitted, that in the ſaid year he had 

occupied three orchards ; and inſiſted, that by cuſtom time and only 24. a- 
immemorial the occupier of every orchard had paid to the vicar, We for ales. 
at Raſter yearly, twopence only, in lieu of tithe apples. 


The plaintiff replied z the defendant rejoined ; and ſeveral 
witnefles were examined on both ſides; and on reading the 
proofs taken in the cauſe, and on mature and deliberate debate 
of the matter; 


IT is ORDERED BY THE CouRT, that the defendant ſhall ac- Iithes, except 
count with, ſatisfy, and pay to the plaintiff for all his tithes ofwoolandlamb, 
in kind, for the year 1715, only the tithes of wool and lambs ex- decreed in kind. 
cepted ; and it is referred to his majeſty's deputy remembrancer 
to take the ſaid account. 

Tas Court FULL. 


GRIFFITH again HuGnEs. Taix. Trau, 
Glouceſterſhire, 26th June 1718. 4 Gro. 1. 


T plaintiff, as rector of Moolaſton, in the county of Glau- ,,_ a, of 
cgſter, with the chapelry of Alvington annexed, itated, that u, in 
he was duly inſtituted, &c. thereto, in the year 1711, and Glouefterfoire, 
having duly performed the cure there, was lawfully entitled to with the chapel- 
all tithes, both great and ſmall, yearly ariſing therein, and in 8 
the titheable places thereof. title! 10 both 
great and ſmall 


The defendants denied, that the plaintiff was preſented to the gthes ol the pa 


rectory, but admitted that he might be to the vicarage, and that h. 
he was entitled to the ſmall tithes ; but they inſiſted, that the 
great 
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CarrriT= great tithes belonged to another perſon, and that they, as tenants 


ogainſ} 1 g 
0 him had received the ſame. 


The plaintif replied ; the defendants rejoined; and witneſſes 
were examined; and on reading the plaintiff's inſtitution and 


induction into the ſaid rectory and chapelry, and the proofs in 
the cauſe ; 


IT is ORDERED BY THE Cour, that the defendants ſhall 
account with, ſatisfy, and pay to the plaintiff all their tithes and 
titheable matters by each of them held, during the five years 


they had held their farm, and it is referred to the deputy to take 
the ſame, 


= 4g Roc ERS again// SYNDRY. 


Buckinghamſhire, 8th July 1718. 


The phliniff HE bill ſtated, that the plaintiff and all thoſe whoſe eſtates 
preſcribesin a gue he has, is and were lawfully ſeiſed in fee or of ſome other 
8 0 _ good eſtate of inheritance, or is or have been otherwiſe well 
of Buckingham, entitled to the tithes of all corn, grain, and hay, ariſing, &c. 
and particularly upon all or any the lands, meadow, and paſture ground, lying 
for Lady's Bet and being in the town or borough of Buckingham, and in the 
_ —_— titheable places thereof; that the defendants, or ſome of them, as 
and Corduis undertenants or leſſees of thedefendants Syndry and Gore, have, for 
Fulds. ſeveral years paſt, held and occupied ſeveral lands, cloſes, paſ- 
tures, and meadows lying therein, and have yearly ſowed and 
carried away ſeveral forts of corn, grain, hay, and graſs, and 
alſo fed cattle and ſheep, and have agiſted cattle ; for all which 
they ought to have paid tithes in kind, or made ſome recom- 
pence for the ſame to the plaintiff; that ſome of them have oc- 
cupied meadows and cloſes called Lady's Meadow, Bradbury's 
Clſe, Sandyhill Ground, otherwiſe Grey Field, Conduit Cigſe, and 
a meadow belonging to it within the ſaid town or borough, 
during which time they did either ſow the ſame with corn, or 
made the graſs into hay, the tithe whereof belonged to the 
plaintiff; that they did alſo feed the ſame with cattle, for which 
the plaintiff ought to have been paid two ſhillings a-year, ac- 
cording to the yearly value of the ſaid lands, which they had 
refuſed to do, pretending that the ſame were let to them tithe 
free, by the ſaid Syndry and Gore; and that the tithes belonged 
to the plaintiff's grandfather, who had demiſed the ſame to the 
faid two defendants. The bill therefore prayed a diſcovery of 
their tithes in kind, and of the perſons under whom they claim, 
and that they may account for the ſame. 


The de ſendants The defendants Syndry and Gere ſaid, that they knew not 


ſay the prenucs that the plaintiff, or all thoſe whoſe eſtate he hath, is entitled 
are ide irec, 


having be/orr'd to Harten Chantry, and that after the diſſolution thereof, the lands, by ſcveral 
meſne Conveyancts ,veitce in to-lewnffes, whom they reſpeRively married, and ſo became entitled 
th 1689, o 
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to the tithes of all corn, grain, and hay, as aforeſaid demanded 
and admitted, that the other defendants, as undertenants to 
them, held the ſaid lands, as in the bill is mentioned, and believ- 
ed, that they bad yearly cut and carried away corn, grain, and hay 
therefrom, and that they may have fed and agiſted ſeveral ſheep 
and other cattle thereon, but that they knew not the quantities. 
They denied, that they, or their undertenants, ought to have 
paid tithes in kind, or made any ſatisfaction in lieu thereof, the 
premiſes being always let tithe free. They alſo denied, that 
they, or either of them, are, or is ſeiſed of, or entitled to the 
tithes of the ſaid town or pariſh of Buckingham ; for that the 
premiſes, which the plaintiff charges with the payment of tithes, 
were heretofore part of the lands of the late diſſolved chantry, 
known by the name of Barton's Chantry, ſituate in the pariſh of 
St. Peter, in the town of Buckingham; that after the diffolution 
of the ſaid chantry, the tithes of the ſaid ſeveral pieces of 

ound, did, by ſeveral conveyances, become legally veſted in 

« Richardſon, who, in the year 1637, being ſeiſed in fee of and 
in the tithes of corn, grain, and hay ariſing upon the ſaid lands, 
did, by will, dated 163”, give to his wife Mary, and her heirs, 
the tithes of Grey Field meadow and cloſes, ſhe or they 
paying towards a chief rent to the king fix ſhillings a-year, 
which rent the ſaid defendants have paid, and do now 
pay to Sir E. Denton, as lord of the manor of Miſſdon, for or in 
reſpect of the ſaid premiſes ;z that ſome time after the ſaid Mary 
became ſeiſed of the fame, ſhe died, and her daughter, dame 
Mary Bagzet, in right, became ſeiſed thereof, and by indenture, 
dated the fifteenth of September 1667, tripartite, ſhe and her 
huſband did convey the ſame to S. Monteage, who became ſeiſed 
in fee, and by leaſe and releaſe, dated the twenty-ninth and 
thirtieth of September 1680, did fell to Zohn Rogers, the elder, 
all the faid premiſes, to hold to him and his heirs for ever; 
that the ſaid Jon Regers, by will, bequeathed the ſame to Anne 
his wife for lite, and then to his children, equally to be divided 
between them ; that they, the ſaid defendants, intermarried with 
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Rocras 


againſt 


SrNDRr. 


two of the daughters, by virtue whereof they became ſeiſed of 


and in two parts; that the ſaid Anne ſoon after died, when they 
became ſeiſed thereof in fee with the other deviſees, and did 
jointly hold and enjoy the premiſes free of all manner of tithes 
whatſoever, and they hoped, that as the plaintiff had not ſet 
forth any title to the ſame, they ſhould be relieved. 


The plaintiff replied ; the defendants rejoined ; and ſeveral 
witneſſes were examined on both ſides; and on reading an in- 
denture, dated the tenth of February 1676, made between 
Lambert and his wife, and John Rogers, junior, and another in- 
denture, dated the twenty-eighth of September 1709, made be- 
tween the plaintiff and Adington, and reading the proofs in the 
cauſe, and on full debate, 


Ir 


The evidence 
read. 
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The bill diſmiſ- 
ſed. 


Tain. Tram, 
4. Gro. 1. 


The rector of 
Sutton Waldron, 
in Dorſeſeire, 
claims the tithes 
of a cloſe called 
Brockway,of Yut- 


ton Farm, of 


Sead:'s 1 enement, 
of Poulden's Com- 
mon, and of Sci 
Common. 


Tne defendant 
ſavs, thot ne 
componned 
with the plain- 
titi tor Sutton 
Farm, for 271. 
@-year, 


that he paid the 
tithes of Seade's 
Tenement in kind; 
that the tithes of 
Poul den s Common 
and St 5Common 
were only 28.6. 
J»ycar. 


DECREES IN TITHE CAUSES 


Ir 15 ORDERED BY THE Cour, that the bill be diſmiſſed out 
of this Court, 
Tro. Burr. 
Ro. PRIcx. 


NariER againff King and Others. 
Dorſet/hire, 23d June 1718. 


HE bill ſtated, that the plaintiff, for thirty years paſt, had 
been rector of the pariſh of Sutton Waldron, in the county 
of Dorſer, and having duly officiated and performed the cure 
there, ought to have and receive all tithes, great and ſmall, as well 
as all duties and offerings ariſing therein, and alſo all monies by 
any cuſtom or medus payable ; that the defendant P, King, from 
Lady Day 1708, had held two farms and other lands in the ſaid 
pariſh, and particularly a cloſe called Broatway, which he had 
ſtocked with divers cattle, and had reaped the benefit thereof, 
and had kept ſheep and cows thereon, which had lambs, calves, 
wool, and milk, but had paid no tithes, or any thing in lieu 
thereof, either for dry cattle, or for agiſtment of cattle ; that 
the plaintiff ought to have had all cuſtomary tithes and duties 
paid to him, or ſome modus or compoſition in lieu thereof, in 
the ſame manner as his predeceſſors, time beyond memory had 
enjoyed the ſame, but that the defendants had neglected to 
make him any ſatisfaction, under pretence that the ſaid grounds 
are exempt from the payment of tithes, and eſpecially from 
paying any thing for cattle breeding or agiſted thereon. 


The defendants admitted, that the plaintiff was rector of the pa- 
riſh, and entitled to all the great and ſmall tithes ariſing therein. 


The defendant P. King ſaid, that, for ſeven years paſt, he had 
occupied Sutton Farm, and the two ſmall farms in the bill men- 
tioned; that by indenture, dated the twenty-ninth of September 
1708, in conſideration of the yearly rent of twenty-ſeven 
pounds, to be paid by him to the plaintiff, the plaintiff had de- 
miſed to him and his heirs all his tithes on the Rid three farms, 
(except the tithe of coppice wood), to hold for twelve years; and 
that the ſaid deed was duly executed; that, at Lady Day 1709, 
he became tenant to the lord of the manor of Sutton Waldron, 
of a {mall tenement called Seade's Tenement, and had held it ever 
ſince ; and that the plaintiff had, ever ſince Lady Day 1709, col- 
lected and received all tithes ariſing on the ſaid farm in kind. 
'The defendant further ſtated, that, for three years paſt, he had 
held two ſmall commons, called Poulden's and Stills; that the 
common called Pouldes's he held of the- lord of the manor of 
Sutton Waldron, and the other of John Still; that he depaſtured 
on the ſame one yoke of oxen, and four barren beaſts at a time, 
in the ſummer ſeaſon, and about twenty hogs in the winter; 

and 
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DURING THE REIGN OF GEORGE THE FIRST. 


and that the tithes thereof, if due, were only worth two ſnillings 
and ſixpence a- year. He further ſtated, that, for one year, he 
had occupied a piece of ground called Brookway, which is pre- 
ſerved as a 4vay for each tenant to his proportion of the Common; 
and that he holds the ſame under all the copyholders, and had 
depaſtured thereon fixty hog ſheep, for a week, in the ſpring 
of the year, and at other times other cattle, according to the 
feed thereon ; that the ſaid cattle and ſheep were alſo depaſ- 
tured on other grounds, and therefore ought not to be double 
tithed ; that at the time the ſaid common was encloſed by the 
copyhold tenants, the then rector, with the conſent of the lord 
and tenants, did incloſe about half an acre next adjoining to 
Brookway, with part of the river, for the rector's conveniency of 
watering the cattle which depaſtured on his glebe lands; and 
that the rector enjoyed the ſame in ſatisfaction of the yearly 
tithes of Brockwway,. for which no tithes were ever demanded or 
paid, He admitted that all tithes were payable in kind ; fave 
only a modus of twopence for each cow, called cow white money, 
which he inſiſted, by ancient cuſtom had been paid, and ought 
to be received in full for tithe milk, 


The other defendants put in much the ſame anſwer as to 
Brackway, 


The defendant 7. King denied, that he had ever occupied 
Brookway, and ſaid, that he had paid the plaintiff all his tithes in 
kind, 


The plaintiff replied ;z the defendants rejoined ; and ſeveral 
witneſſes were examined on both ſides, and on reading ſeveral 
of the depoſitions taken on both ſides, and on full debate, the 
Court directed a trial at law againſt P. King, William James, 
and R. Poulden, to determine, Whether the piece of ground 
« called the Drove be enjoyed by the plaintiff, in lieu and ſatiſ- 
“faction of the tithes ariſing upon a certain piece of ground 
« called Brookway ?” . 


AND ir is FURTHER ORDERED, that the defendant P. King, 
as to all matters in the bill charged (except as to the two com- 
mon3 called Stills Common, Poulden's Common, and the ſaid 
Brookaway ), be, and the ſame is hereby diſmiſſed, with coſts, to 
be taxed; and alſo that the defendants William Fames and 
Richard Poulden, be diſmifled with their taxed colts, of and 
from all thematters in the bill contained, except as to the pieceof 
ground called Arab way; and alſo that the defendant J. King be 
diſmiſſed of and from the ſaid bill, with his coſts to be taxed by 
the ſaid deputy remembrancer, 


AND 1T 1$ FURTHER ORDERED, that after ſuch trial ſhall 
be had, that the defendant P. King ſhall account with the 
plaintiff for his tithes arifing upon the two commons aforeſaid ; 

the 
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arms the conſideration of coſts, as to the two commons and Breokway, 
again® to be reſerved till after ſuch trial had. 


King 
an Ora A trial at law on ſuch iſſue was accordingly had, and the 
Coſts reſerved plaintiff obtained a verdict ; and upon reading the poſtea, 
till after trial. it appeared, that the jury found, that the piece of ground 
A verdi& for the called the Drove was not enjoyed by the plaintiff in lieu and 
plaintiff. ſatisfaction of tithes ariſing on the ſaid piece of ground called 
Brookway. 


The tithes of Now, on the eleventh of June 1719, upon hearing counſel 

* de- on both ſides, it was ordered, that it be referred to the deputy 
to take an account of what is due for the tithes of the ſaid 
ground called Broot way, from the time the defendant had held 
the ſame; and alſo an account of the ſaid two commons, as 
directed by the former decree; and it is further ordered, that 

Defendants to the ſaid defendants do pay to the ſaid plaintiff his coſts, to be 

* taxed both at law and in equity, in relation of the ſaid Brool way, 
and the ſaid two commons in the former order mentioned. 


The report of In purſuance of the ſaid order, the deputy made his report; 
em con- and upon reading the former decrees and report, dated the ſe- 
venth inſtant, without exceptions, it is ordered, on the tenth of 
December 1719, that the ſame be ratified and confirmed, and that 
the ſaid defendants do forthwith pay to the ſaid plaintiff three 
pounds, ſo reported due, with his ſubſequent coſts to be taxed, 


Mien. Trau, HAN EK IN agaE:tr Gar. 


5. Gro. 1. 


Lincolnſhire, 4th December 1718, 


The repreſenta- THE plaintiffs Hankin and Sly, adminiſtrators of Suſannah 
mo = — Peirſon, and adminiſtrators, with the will annexed, of the 
propriate rectory goods and chattels of R. Peir/on, not adminiſtered by the ſaid 
of Holbeach, in Suſannah, executrix of the ſaid R. Peirſon, with R. Peirſon, the 
Lincolnfbire,claim infant, filed their bill, in the thirteenth year of Queen Anne, 
1 againſt all the defendants, except S. Adenbrooke, ſetting forth, 
bnd 37* that the rectory of Holbeach, in the county of Lincoln, with the 
OD =. glebe lands, tithes, and appurtenances, to the ſame belonging, 
i. page 380, are, and for time out of mind have been lawfully annexed to 
the biſhoprick of Lincoln; and that the plaintiffs are entitled to 

receive the ſaid tithes, as leſſees of the ſaid rectory under the 

biſhop of Lincoln; that the defendants, being owners and occu- 

piers of lands within the ſaid rectory, are indebted to the plain- 

tiffs for the arrears of many years tithes, and have refuſed to pay, 

or to make any ſatisfaction for the ſame. The bill therefore 

prayed, that the defendants might anſwer the premiſes, and 

make a ſatisfaction to the plaintiffs for their ſaid tithes, 


The 
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The defendants, by their anſwers, inſiſted, that the lands, by 
them reſpectively claimed, occupied, and enjoyed in the faid 
pariſh, and ſet forth in their anſwer, were exempted from the 
payment of rithes, and from any medus or other ſatisfaction in 


lieu thereof (a ). 


The defendant J. Wheeler ſaid, that he made no claim to any 
of the ſaid tithes, nor ever made any, fave for the uſe of R. 
Pierſon, in his lifetime, and the ſaid Suſannah, ſince R. Pierſon's 
death. , 


The defendant G. Arnett faid, that he is vicar of the 
ſaid pariſh of Holbeach, and that the tithes of wheat, barley, 
peaſe, beans, rye, meſlin, oats, hay, wool, lambs, and flax in 
the ſaid pariſh belong to the biſhop's leflees ; but he inſiſted, 
that all other tithes belonged to him as vicar, and that he had 
always received the ſame, excepting when a claim of being ex- 
empted therefrom had been made by the occupiers of lands now 
in the poſſeſſion of the other defendants ; and he inſiſted, that 
the tithe of coleſeed belonged to him as vicar. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides 3 but before publication paſſed, 
the plaintiffs filed a ſupplemental bill againſt all the defendants, 
and added S. Adenbreote, as a defendant thereto, for diſcovery 
and relief touching the ſeveral matters therein complained of, 


To which bill the defendants put in their ſeveral anſwers ; 
the plaintiffs replied ; the defendants rejoined 3 and divers 
witneſſes were examined in this cauſe, but before publication paſ- 
ſed, the plaintiff S/ died, whereby the ſaid ſuit abated, and his 
intereſt was commi'ted to A. Rzs, who filed his bill of revivor 
againſt the ſaid defendants, to which they appeared, and the 
cavſe was revived by an order the tenth of 7g in the third year 
of the king, and publication duly paſſed. 


The cauſe was appointed to come on in the Micbaelmas Term 
following ; but by an order made twenty-third of November, in 
the fourth year of George the Firft, with the conſent of all parties, 
it was ordered to come on in Hilary Term following, and the de- 
fendants to appear gratis. 


But before it came on the plaintiff Rs died, whereby the 
cauſe again became abated ; but adminiſtration being committed 


(a) The defendants inſiſted, that the 
lands were formerly belonging to the 
abbot of Crowland, one of the greater 
abbeys, diſſolved by 31. Hen. 8. and 
were therefore exempted from the 
payment of tithes, eipecially when 
coupled with evidence that no tithes 
had ever been paid for them; but the 
did not aver that the lands were diſ- 
charged of tithes when they were par- 
cel of the poſſeſſions of the ſaid abbey, 


which was not one of thoſe orders which 
were diſcharged, and the proof not 
being full as to the non payment of 
tithes, Tux Cour unanimouſly de- 
creed for the plaintiff, for although the 
deicndants ſaid the lands were in the 
abbot of Crewland's hands, they do not 
ſay they were diſcharged of the pay- 
ment of tithes in his hands, and the 
ſtatute 3. Hen. 8 c. 13. only extends 
to luck lands. S. C. Bunb. 37, 38 
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to Dorothy Sly, ſpinſter, ſhe, thereby becoming entitled to the 
benefit and relief, filed her b:// of revivor, ſetting forth all the 
matters aforeſaid ; to which bill the defendants appeared; and 
the ſuit was again revived by order, dated the ninth of Jul laſt, 
and the defendants were, by conſent, to appear gratis at the 
hearing. 


The cauſe came on to be heard this day, the fourth of Decem- 
ber 1718, and on reading the aforeſaid orders, and the ſeveral 
anſwers, and no counſel attending for any of the defendants, 
except G. Arnett and 7. Wheeler, 


IT 1s ORDERED BY THE Coon, that all ſuch of the de- 
fendants as are, or have been (for the ſeveral times admitted by 
their ſeveral anſwers) occupiers of lands within the pariſh of 
Holbeach, do ſeverally account with the plaintiffs for the value 
of the ſeveral tithes and titheable matters due from them reſ- 


pectively, for ſo many of the ſeveral years in the bill charged, as 


they, by their anſwers, admit they were occupiers of the lands 
out of which ſuch tithes aroſe, other then and except ſuch of the 
tithes as are claimed by the vicar in his anſwer, and which the 
plaintiffs do ſubmir ſhould be paid to him; the ſaid rectorial 
tithes to be paid to the plaintiffs, according to the intereſts 
claimed by them : and it is referred to the deputy remembrancer 
to take the account, unleſs they ſhew cauſe to the contrary ; they 
firſt paying five pounds coſts before they be heard. 


And it is further ordered by the Court, that the defendant 
J. Wheeler ſhall be, and he is hereby diſmiſſed from the ſaid 
bill and all the matters therein contained, with forty ſhillings 
coſts. 


But as to the defendant G. Arnett, the vicar, the bill is to be 
retained to the further hearing. 


The cauſe came on the nineteenth of February 1718, purſuant 
to the above order (in which is ſer forth the pleadings fully and 
very long), and upon reading ſeveral receipts, and a copy of 2 
leaſe from Henry the Eighth to Dr. Topps, of lands in Holbeach, 
dated the ſecond of March, in the thirty-firſt year of his reign, 
and a copy of the king's farmer's accounts for a ſalt marſh in 
Hoelbeach, from Michaelmas, in the thirty-firſt year of Henry th: 
Eighth, for one year; alſo a grant of Queen Elizabeth, of lands 
in Holbeach to J. Deddington and F. Jackſon, and their heirs, 
dated the eighth of April, in the ſecond year of her reign; alſo 
a deed, the twenty-ſecond of December 1649, being the deed of 
purchaſe of the premiſes in queſtion, by G. Farmer, from 
Edward Lord Gorges and Richard his ſon, and reading ſeveral 
depoſitions of witnefſes examined on the part of the defendants, 
the cauſe was adjourned to this day, the twentieth of February 
1718, when on reading ſeveral other deeds and leaſes, and ſeve- 
ral depoſitions taken in the cauſe, 
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DURING THE REIGN OF GEORGE THE FIRST. 


ALL Tat Barons declared, that all the lands are liable to and 
ought to pay tithes, AND THEREFORE ORDERED, that all ſuch 
of the defendants as are, or have been, for the ſeveral years by 
them reſpectively admitted by their ſeveral anſwers, occupiers 
of any lands within the pariſh of Holbeach, do ſeverally account 
with the plaintiff for the value of the ſeveral tithes and tithe- 
able matters due from them reſpectively, from September the 
twelfth 1712, at which time it appears, by the proofs in the 
cauſe, that the ſaid Richard Lord Gorges died, and during 
whoſe life, the defendants, except the defendants Arnett and 
Wheeler, were entitled to the tithes of the lands purchaſed b 
the ſaid G. Farmer, of the ſaid Gorges, by virtue of the ſaid leafs 
thereof, for ſo many years, in the bill charged, as they by their 
anſwers admit they reſpectively were, from time to time, occupiers 
of the lands out of which ſuch tithes aroſe, except for ſuch of 
the ſaid tithes as afe claimed by the defendant Arnett, the vicar, 
in and by his anſwer, which the plaintiffs do ſubmit to be paid 
to him, but the rector ial tithes are to be paid to the plaintiffs, 
from the death of Richard Lord Gorges, according to the reſ- 
pective intereſts therein claimed by them, in and by their bill, 
and the ſaid defendants are to pay the ſaid plaintiff his coſts : and 
it is referred to the deputy remembrancer to take the ac- 
count, and to tax the coſts ; and it is further ordered, that the 
defendants Arnett and Wheeler ſhall be, and are hereby diſmiſſed, 
with forty ſhillings coſts to each of them, 


In purſuance of the ſaid decree, the deputy made his report, 
dated the twenty-third of June laſt ; and upon reading the de- 
cree and report, it is ordered by the Court, on the ſixth of Ju 
1721, that the ſaid report be ratified and confirmed, and that 
the faid ſeveral defendants do forthwith pay to the plainti the 


ſeveral ſums reported due for their tithes [a }. 


(e) See Peirſon v. Hoſketon, vol. 1. Mich. Term 9. Geo. 3. and Hilary 
page 380. Hankin . Fotheringham, Term, 11. Geo. 3. for other cauſes re- 
polt. 6 July 1721 Trinity Term . Geb. fſpeRting this pari 
1, Hankin . Howell, ibid. See alſo 


Jones againſt CAWTHORNE ; ee Contra. 
Cambridgeſhire, 15th December 1718. 


HE bill ſtated, that in January 1714, the plaintiff was legally 

inſtituted and inducted into the pariſh church and rectory of 
Downham, in the Iſle of Ely, and county of Cambridge ; that he 
had ever ſince duly ſerved the cure, and that by virtue of his ſaid 
induchion, he was legally entitled to all the great and ſmall tithes 
ariſing therein, and in the titheable places thereof; to the Zafter 
offerings, and other dues belonging to the ſaid rectory ; and to 


the tithes of the extra-parochial places in Bed/zrd Level, particularly of 
Var. II. H the 
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the gate of ſix cows on certain lands called Downham Park, over 
all the ſaid lands, at all times of the year; that by the cuſtom of 
the pariſh the tithes of rabbits and turkies are due to the rector 
there ; that all the defendants (except the Biſhop of Ely and Sir 
7. Shaw ), from Lady Day 1716, had occupied divers lands, 
meadows, freſh — fen grounds, and orchards, par- 
ticularly within the level, called Bedford Level, which is within 
the titheable places of the pariſh, and for which they ought to 
have paid tithes in kind to the plaintiff; that the defendants 
had on the faid grounds wheat, barley, and rye, for which they 
ought to have paid tithes in kind; that they had kept on the ſaid 
fen grounds milch cows which had calves, and alſo ſeveral ſheep, 
from which they had wool and lambs ; that they had ſeveral 
colts, which had been foaled from mares kept by them; that 
they alſo had pigs, ſwine, honey, poultry, and fruit, and had 
agiſted cattle on the faid grounds, and alſo had pigeons and 
other titheable matters in the ſaid pariſh, of all which they 
ought to have paid tithes to the plaintiff, but which they had 
refuſed under ſeveral pretences to do. The bill therefore 
prayed a diſcovery of the ſeveral titheable matters and things, 
and an account and ſatisfaction for the ſame, 


The defendant Cawthorne, and the other occupiers faid, 
that the plaintiff was rector of the pariſh and entitled to all 
tithes ariſing therein, and to Eaſter offerings ; that they were 
ſeverally occupiers of divers lands lying therein, part whereot 
did lie in Bedford Level; that time out of mind there had been 
and then was ſeveral rates and cuſtoms for paying tithes in the 
ſaid pariſh at Zajter, viz. for every new milch cow, twopence; 
for an old milch cow, three halfpence; for every calf, ſixpence; 
for a foal not fold within the year, one penny; if ſold within the 
year, the tenth penny for which the ſame was ſold ; for Eafte; 
offerings for every married man and his wife, twopence a-piece; 
for every ſingle perſon above ſixteen years old, twopence ; for 
hearths and gardens, one penny; for every pig, one ſhilling 
and ſixpence; for tithe milk, the morning's milk of every Mon- 
day, to be brought home by the pariſhioners on Whitſunday ſ a), 
the rector adorning the church with boughs, and ſtrewing the 
church with flags or ruſhes ; that of the ground they occupied in 
Fodder Fenn, no tithe was due for the graſs or hay thereof; for 
that the faid Fodder Fenn was and is part of the ancient demeſnes 
of the ſaid manor of Downham, whereof the Biſhop of Ely, for the 
time being, and his predeceſſors, have been and were ſeiſed in 
fee in right of the biſhoprick, and which fen had always 
been free from the payment of titlies; and that they, as tenants 
to the ſaid biſhop, had not paid any tithes ariſing there ; that 
for ſeveral ycars pait, for preventing all differences about their 
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(] See poſt Jones v. Cawthorne, 15 July, 1720, Trinity 6, Geo, 1. 
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tithes of graſs and hay, they, and ſeveral landholders in the ſaid Joux, 
pariſh, had paid twopence an acre for all their hay and graſs PR... DIS 
ground in the ſaid pariſh, in lieu of the tithes of graſs and hay , ; Conn. 
ariſing from thoſe parts which were not tithe free; and they in- ,, there s à 
ſiſted upon the ſaid rates and cuſtomary payments, and to be diſ- „4 of 2d. an 
cRarged from the payment of any tithes for the graſs and hay of acre in lien of 
Fedder Fenn; all which moduſes they ſubmitted to pay, and tithe hay for the 
denied, that tithes in kind were payable for the titheable matters _ not tithe 
comprended under the ſaid modu/es; and they alſo denied, that 

they did pretend, or had ever pretended, that the lands held by 

them were extra-parochial. 


The defendant Thomp/on ſaid, that before the plaintiff's in- Theownerofthe 
quction, and ever ſince he had been leſſee of the Biſbop of Ely, (ans called rhe 
of ſeveral acres of paſture and of fen land in Downham, called — > 
the Friths, which until the year 1650, was an ancient park, the cattle gate 
called Downham Park, and, until that year, impailed and re- for fix cows,the 
pleniſhed with deer, and that it had, time out of mind, been m7 ak 
parcel of the demeſnes of the manor of Downham ; and he Pf, 
denied, that the plaintiff was entitled to any great or ſmall tithes, 

but only to the gate of ſix cows on the ſaid premiſes, in lieu of all 

tithes arifing therefrom ; and ſaid, that the rectors of Downham 

had conſtantly enjoyed the ſaid gate in lieu of tithes, until 

1650, when the premiſes were diſparked ; that, until that time, 

the Biſhops of Ely, and their leſſees and tenants thereof, had,-time 

out of mind, uſed to be diſcharged from all manner of tithes 

arifing from the ſaid premiſes, and that the ſaid ſix cow gates in 

the ſaid premiſes were enjoyed by the rectors of Downham, in 

full and complete ſatisfaction of the tithes thereof; that ſoon 

after the diſparking of the lands, the Biſhop of Ely, for the time 

being, or his leſſee of the ſaid premiſes, came to an agreement 

with the rector of Downham, to pay him ten pounds a-year, 

in lieu of the ſaid fix cow gates; and that he is willing to pay 

the ſame z and had tendered the ſame,to the ſaid plaintiff: and 

he ſet forth an account of his titheable matters and things de- 

manded by the bill, and the values thereof. 


The defendant M. Carter ſaid, that he was not an inhabitant The _— — 
of the ſaid pariſh, and admitted, that, for ſixteen years paſt, he —7 — 
had occupied ſeveral acres of fen ground lying in Bedford Level; "the tithes 8 
but he denied, that any part thereof lies within the bounds of are due and have 
the ſaid pariſh ; and averred, that they had been, time out of been paid —_ 
mind, eſteemed extra-parechial, and that the tithes of ſuch lands nt the fate 
do belong to THE CROWN and its patentees ; that ſince he oc- f ad. an acre, 
cupied the ſaid lands, he had either paid tithes in kind, or ſome 

modus in lieu thereof, to ſuch perſon as had a title thereto by 

{uch letters patent; that, for three years paſt, he had paid the 

defendant Sir J. Shaw a yearly modus of twopence an acre, in lieu 

of the tithes ot thoſe lands, which came to four pounds per annum, 

and believed, that Sir J. Shaw, as patentee under THE _— 

H 2 | a 
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Joxzs had a right to receive the ſame: and he ſet forth an account of 
again what titheable matters he had. 


CawTronns 5 5 ; 

et Cantra. The defendant Shaw ſet forth, that Queen Anne, being ſeiſed 
The patentee of in fee of the tithes of two thouſand and lixty-four acres of land, 
the crown ſays, lying in Byall Fern, in Bedferd Level, did, by her letters patents, 
that he is ſeiſed dated the ninth of Marth, in the eleventh year of her reign, 
1 in grant the tithes of thoſe lands to him for thirty-one years; and 
rd Leu, he inſiſted, that all the lands are extra-parechial, and no part of 
and infiſts, that them within the titheable places of the pariſh of Downham ; 


he is entithed to and that he is entitled to the tithes thereof, as leſſee of the 
of, : 


The Biſhop of The Biſhop of Ely ſaid, that he is ſeiſed in right of his 
Fly anfwers as biſhoprick of the manor of Downham, of the demeſnes of which 
ordinary. Downham Park is parcel, and ſubmirted his intereſts to the 

judgment of the Court, and faid, that upon ſearch made among 

the ancient writings belonging to the biſhoprick ſeveral rolls 

were found relating to the demeſnes of the manor of Downhan, 
= — To the anſwers of the defendants Cawthorne and the other oc- 
plaintiff 'by z Cupiers, the plaintiff replied ſpecially, and therein waived the 
ſpecial replica- demands of his bill as againſt them, for the tithes of their corn, 
tion waives the grain, geeſe, eggs, hemp, flax, coleſeed, honey, turnips, ſaffron, 
demand of cer- and orchards ; and admitted their ſaid cuſtomary payments for 
— offerings, and one penny for hearths and gardens, as in the an- 
ſwer is ſtated, which he offered to accept from them with his 
coſts; but he therein averred, juſtified, and maintained his ſaid 
bill, as to all other the demands therein contained: as to the 
anſwers of the other defendants he replied generally, and the 
defendants rejoined. 


The occupiers The defendants, who were the occupiers, for themſelves and 
van apr 8 all the inhabitants of Downham, filed their croſs bill againſt the 
Tad, Fes is Plaintiff Jener, to eſtabliſh the ſeveral moduſes ſet forth in their 
tithe ſree. anſwers, and to perpetuate the teſtimony of their witneſſes, and 
inſiſted that Fodder Fenn was tithe free, 
The rector in- ones anſwered and admitted the cuſtomary payments for 
8 Zaſter offerings, and for hearths and gardens z but inſiſted upon 
Fodder Fun, his right to tithes in kind for Fodder Jenn, and upon his right, 
as rector of the pariſh, to tithes in kind, as to all other matters, 
in manner as aforeſaid. 


I8ve is joined, Ihe plaintiffs in the croſs bill joined iſſue, and divers witneſſes 
were examined in the original cauſe on both ſides. 


The eauſe comes The cauſe came on to be heard on the twenty-third day of 
on and the ei- November laſt, and upon reading the proofs in the cauſe, and a 
Gence is read, terrier of the glebe lands and other things belonging to the rec- 

tory of Downbam, in the year 1638, with a ſchedule annexed, 
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DURING THE REIGN OF GEORGE THE FIRST. 


It was ordered by the Court, that the depoſitions of John 
Adams, taken upon his ſecond examination on the plaintiff 
Jones's ſide, to the firſt and * interrogatory, againſt 
Cawthorne and others; and likewiſe, that the depoſition of 
Benjamin Cawthorne, taken upon the firſt, ſecond, third, fourth, 
and fifth interrogatories, againſt the plaintiff Fones, ſhould 
ſtand ſuppreſſed ; and that the modujes of twopence for a new 
milch cow, and three halfpence for an old milch cow, and the 
hi. ſuntide milk, inſiſted on by the defendants to be in lieu of 
tithe milk, ſhould be ſet aſide and diſcharged as void; and that 
the defendants ſhould account for the value of the tithe milk ; 
and as to the modus, inſiſted by the defendants, in their anſwers, 
for pigs, the defendants waived the ſame. 


Upon further hearing this fifteenth day of December 1718, 
as to the modus inſiſted on by the defendants in their anfwers for 
calves, the defendants waived the fame. 


And upon further reading of the proofs, and the defendant's 
anſwers, and a compoſition of a former Biſhop of Ely, made the 
ninth of {arch 1421 and an adjudication, made the fourteenth 
of Auguſt 1666, by commiſſioners conſtituted by act of parlia- 
ment; and an inſtitution to the rectory of Downham, in the 
year 1273, in book M.; and accounts of the Sacri//a Elienſes, in 
nineteenth year of Eduard the Third, and the ſeventh and eighth 
of Henry the Fourth, in a bundle marked O. O.; and a receipt 
marked E.; and two tithe books of Mr. Clapton, a former rector 
of the ſaid pariſh, marked K. and C.; and ſeveral bailiff's ac- 
counts of Downham, given into the former biſhops of EA, in 
the ſecond, third, ſeventh, eighth, and ninth year of Henry the 
Sixth; and the eighteenth, twentieth, twenty-firſt year of Ed - 
ward the Third, in a bundle marked N. N.; by which ancient 
evidences, it appeared that tithes in kind, or money in lieu 
thereof, had been anciently paid for the titheable matters and 
things kept in the ſaid park ; and upon reading a preſentment 
of the jury of the manor of Downham, made the fourth of May, 
in the ſeventh year of Queen Elizabeth; and upon full debate of 
the matter ; 


Tat Covurr declared, that the plaintiff Jones is entitled to 
the tithes in kind of the things titheable ariſing and kept in Fod- 
dor Fenn, the Park, and the Frith, 


And as to the modus for foals inſiſted on by the defendants 
in their anſwer, the Court directed this iſſue to be tried, + Whe- 
ts ther there was ſuch a modus extending to the whole pariſh,” 
but the plaintiff, being preſent in Court, waived the trial and 
ſubmitted to accept of the modus. 


As to the lands in Byall Fenn, in the poſſeſſion of the deſend- 
ant M. Carter, the tithes whereof are claimed by the other de- 
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fendant Shaw, by virtue of the leaſe from THz Crown, as being 
extra-parochial, the Court ordered this ifſue to be tried, the 
plaintiff Jones to be plaintiff at law, «© Whether the four hundred 
« and cighty acres in Byall Fenn, in the poſſeſſion of the de. 
« fendant M. Carter, or any and what part thereof be in the 
« pariſh of Downham, or not? 


AND 1T 1s FURTHER ORDERED BY THE Cour, that the 
defendant Thompſon ſhall account with the plaintiff for the value 
of his tithes in kind, of the titheable matters and things which 
he had and kept in the Park, the Frith, and elſewhere in the ſaid 
pariſh, for the time demanded by the bill; but that for 
the tithes of his foals, gardens, hearth penny, and Eaſter of- 
ferings, he is to account according to the ſaid cuſtomary pay- 
ments. 


AND rr is FURTHER ORDERED, that the defendants Caso. 


Fefter offerings, I horne and others ſhall account with the plaintiff Jones for their 
firewood, fruits, Faſfer offerings, and cuſtomary payments for their hearths, 
and foals de- gardens, and foals, in manner as they have ſet forth in their 


The bill as to 
the biſhop diſ- 
miſſed. 

The croſs bill 
diſmiſſed. 


The report con» 
ſienc d. 


The iſſue, as to 
. Bya Fenn, taken 
#16 confeſs 


anſwer, and for the values of the tithes in kind of all other 
titheable matters and things they reſpectively had and kept in 
the ſaid pariſh and titheable places thereof, for the time de- 
manded by the bill, other then and except for the values of 
the tithes of ſuch titheable matters and things as the plaintiff 
Jones, in and by his ſpecial replication, hath waived ; and it is 
referred to the deputy remembrancer to take the account. 


AND 1T 1s FURTHER ORDERED, that the plaintiff Fones's bill, 
as to the defendant the Bi/hop of Ely, be diſmiſſed; and that the 
defendant's croſs bill be likewiſe diſmiſſed this Court, but with- 
out prejudice as to the modus of foals. 


In purſuance of the ſaid order, the deputy made his report 
the fourteenth of May laſt of what was duc from the defendants 
Caruthorne and others, for their tithes, and upon reading the 
ſaid decree and report without exceptions, 


It is ordered by the Court, on the firſt of June 1719, that the 
ſail report be confirmed, and that the defendants do reſpective- 
ly pay to the plaintiff the ſeveral ſums reported due to him, for 
the values of the tithes of the ſeveral titheable matters and things 
which they reſpeCtively had and kept in the ſaid pariſh, 


In purſuance of the ſaid decree, a trial was had upon the ifſue 
directed againſt the defendants Carter and Shaw, and by a ſub- 
ſequent order, made the twentieth of May laſt, the plaintiff 
Jenes neglecting to try the ſame, Ir was ORDERED, that the ſaid 
wve ſhould be taken pro canfeſb, if he did not try the ſame z and 


the ſaid plaintiff ſtill neglecting to try the ſame, the ſaid cauſe 


now, on the twentieth of February 1720, came on for further 
directions at the requeit of the defendants, and the plaintiff 
| being 


e 


„ 


> 
* 
- 

3 
"F 

'2 


N x . E W EX Om, EINE 
F . n S. 


— 2 


Y owe eas FR. 7 YU 


Fats = hn 75 


n 


Xx. Wn. ea F e . 
P 
n «FE 1 77 

2 


— 
7 * 
oF 
ig 
* 
7 | 
is 
% 4 
0 
* 
8 
_ 
FO 
x 
* 
. 
3 
$2 & 
55 
. 
: 
. 
A 
7 


r TT IS 
y JT 3 9 Ws A © 


DURING 'THE REIGN OF GEORGE THE FIRST. 


being duly ſerved with /ubpena to hear judgment, and no 
counſel appearing for him, 

Ir is 02DERED BY THE CouRrT, that the original bill and all 
matters and things therein contained, againſt the ſaid defendants 
$haw and Carter, be abſolutely diſmiſſed with coſts, to be taxed 
by the deputy remembrancer of this Court. 


Tro, Bury. 

Ro. Price. 

Ja. MonTAGUE. 
F. PaGE. 


GEALE apainſf WINTER. 
Somerſetſhire, 20th November 1718. 


PRE plaintiff filed his bill againſt the defendants, and in par- 
ticular againſt the defendant Winter, as under tenant to the 
defendant Healy, who held the impropriate reAory of Bi/h:p's 
Lidiard, in the county of Somerſet, by leaſe from the defendants 
the Dean and Chapter of Wells, ſetting forth, that the plaintiff) 
as vicar of the vicarage and pariſh church, was entitled to all 
tithe hay, to all ſorts of graſs or ſeeds; and to all ſmall tithes 


yearly ariſing within the ſaid pariſh. 


The defendant Winter ſaid, that he had ſeveral ſmall tithes 
that were due to the plaintiff, which he had offered to pay him; 
but he denied, that the plaintiff, as vicar of the ſaid pariſh, was 
entitled to the tithes of hay ariſing from all ſorts of graſs or 
ſeeds therein, except the tithe of hay yearly ariſing out of the 


ſeven meadows mentioned in the defendant's anſwer. 


The other defendants put in their anſwers, and ſubmitted 
themſelves to ſuch judgment as the Court ſhould make upon 


the determination of the cauſe, 
The plaintiff replied to the anſwers of the defendants Winter 
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Mien. Treu, 
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The vicar of 
B hoy” « Lidiard, 
in Scmerſetfhire, 
is entitled to the 
tithesot h1ymade 
from natural or 
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arifing not only 
in the ſever mea - 
dowws, but in the 
reſtof the pariſh. 
5. C. Bunb. 40. 


and Healy, and the defendants rejoined, and witneſſes were ex- 


amined; and upon reading the ſeveral depoſitions, and a ſurvey 
taken in the month of May 1650, touching the manor and 
rectory of Bijh:p's Lidiard, and on debate of the matter, the 
Court directed an iſſue to try Whether any and what tithes of 
« hay yearly ariſing within the ſaid pariſh of Biſhop's Lidiard, do 
« belong to the plaintiff as vicar, over and above the tithe hay 
6 ariſing from the ſeven meadows mentioned in the defendant 
« ]Vinter's anſwer, viz. Rattle Meadow, Broad Mead, Common 
« Mead, Small Mead, Saunders Mead, and Thomas Farder's 
& Meadow, or any, and what ſum or ſums of money in lieu of 


« ſuch tithe hay ?” 


A trial was accordingly had, and a verdict found for the plain- 


tif; but, on the twenty-third of April 1719, the defendants 
H 4 moved 
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The plaintiff 
being appointed 
rector c Ingate- 
fone, in E ſex, in 
conſequence of 
the late zefor 
having neglected 
to take the oaths 
purſuant to the 
fatute 1, Geo. 
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moved for a new trial, and THE Lox D CHR BARON reported 
the evidence of the trial, whereby it appeared, that the 
found that the tithes of hay yearly ariſing within the pariſh of 
Biſhep's Lidiard, or a reaſonable ſum of money for a compoſition 
in lieu thereof, over and above the tithes of hay ariſing out of 
the ſaid /even meadows, did and do of right belong to the plaintiff, 
as vicar of the ſaid vicarage and pariſh church of Biſbep'; 
Lidiard. 

IE Courr, after refuſing the new trial, declared, that all 
tithe hay within the pariſh, or ſome modus, compolition, or other 
ſatisfaction in lieu of ſuch tithe hay, do of right belong to the 
plaintiff, as vicar of the ſaid vicarage and pariſh church of 
Biſbop's Lidiard; AxD THEREUPON ORDERED, that the defend. 
ant Winter do account before the deputy remembrancer for the 
tithes of hay, according to the verdict, for the time mentioned in 
the bill; and for all the other tithes demanded by the bill, 
which he, as leſſee of the impropriate rectory of —_— Lidiard, 
had received from the reſt of the inhabitants of the ſaid pariſh, 


In purſuance of the ſaid decree the deputy made his report, 
dated the twenty-ſecond of March laſt : But before any further 
proceedings the defendant Winter died, and the ſaid proceed- 
ings being properly revived, the cauſe came on for further di- 
rections upon the report, and upon reading the ſame, and no 
exceptions taken thereto, and no counſel attending for the de- 
fendant ; 


IT is ORDERED BY THE CouRT, that the report be ratified 
and confirmed, and that the faid defendant do forthwith pay to 
the plaintiff the eighty-one pounds, four ſhillings, and one 
penny, reported due for his ſaid tithes, together with his coſts, 
to pe taxed by the deputy remembrancer of this court. 


THro, Bury. 
Ro. Price. 


Ja. MonTAGOUE. 
F. Pace, 


RALPH againſ/ SANDFORD. 
Eſex, gth December 1718. 


HE bill ſtated, that the plaintiff was rector of the pariſu 
church of Ingaigſtene, in the county of Eſex, and, as ſuch, 

was entitled to all manner of tithes ariſing in the ſaid pariſh, and 
in the titheable places thereof, or to ſome recompence for the 
ſame; that the late rector having neglected to take the oaths 
appointed by law, the ſaid rectory, about January 1715, became 
vacant, and that the plaintiff was lawfully admitted, &c, thereto 
1. c. 13. claims tithes jp kind for the years 2716 and 2715. 
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DURING THE REIGN OF GEORGE THE FIRST, 


T0 
Rarrn 5 
as rector, and as ſuch is entitled to all tithes, and in particular g 
to the tithes of corn, grain, and hay, and all other tithes, both Sanpronm 


eat and ſmall, yearly ariſing upon all the lands, meadows, and 
paſtures, within the reCtory ; that the defendant, in the years 
1716 and 1717, occupied ſeveral acres of meadow and paſture 
lands, part of which he had ploughed and ſowed with wheat 
and other grain, and had cut and carried away the crops, and had 
alſo mowed the graſs of the remainder, and made the ſame into 
hay, and had carried away both the corn and the hay, and 
inned it without ſetting out the tithes thereof; that he alſo had 
cows and ſheep and other titheable things, for all which he had 
refuſed to pay the tithes, or the values thereof, or to make any 
ſatisfaftion for the ſame, on a pretence, that there was an 
agreement between him and the late rector to pay four pounds 
a- year in lieu thereof; but that no ſuch agreement was now 
exiſting, and that he had given him notice, that he would take 
his tithes in kind for both the ſaid years. The bill therefore 
prayed a diſcovery of the quantities, qualities, and values of 
the ſaid tithes, and ſatisfaction for the ſame. 


The defendant admitted that the plaintiff was rector of the ſaid The defendane 
pariſh, as in the bill is alledged, and entitled to tithes, but de- %s, there was 
nied that he knew when he became ſo entitled; and he ſaid, th dib dem 
that he had held a farm, for eleven years paſt, in the pariſh, and reQortopayhim 
had paid the late rector four pounds a- year, in lieu of tithes, for 41 a-year in lieu 
the ſame: and ſet forth his titheable matters; and denied, that he * tithes, and 
fed or had had any ſheep or lambs during the faid years, or = . ee 
that the plaintiff had given him notice that he would take his e taking 
tithes in kind for the ſaid years. tithes in kind. 

The plaintiff replied ; the defendant rejoined ; and ſeveral wit- 
neſſes were examined on both ſides; and upon reading the 
plaintiff's inſtitution, dated the twenty-firſt November 1716, and 
the act of parliament, 1. Geo. 1. c. 13. and the proofs taken in the 
cauſe ; 


IT is ORDERED BY THE CourT, that the defendant ſhall pay The defendant 
to the plaintiff four pounds for his tithes for the year 1716, and decreed to pay 
it is further ordered that the defendant ſhall account for tithes the # => 4 
in kind for the year 1717; and it is referred to the deputy re- — 


ye 

e tithes in kind for 
membrancer to take the ſaid account, and to tax the plaintiff his z71-. 
coſts to this time. | 


In obedience to the above order, the deputy made his report 
the fourteenth of May laſt 3 and upon reading the ſaid decree 
and report, without exceptions, and hearing counſel for the plain- 
tiff, it is ordered by the Court, on the firſt of January 1719, that 


the report be ratified and confirmed ; and that the defendant 
ſhall forthwith pay to the plaintiff thirteen pounds, ſeven ſhil- 
lings, and ſixpence, ſo reported due to him for his tithes of 
corn and hay, &c, withhis coſts, to be taxed by the ſaid deputy. 
WI1IDMORE 
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22 WipMoRE againf BATCHELOR, 
+ VEO. Is 
N Southampton, 4th December 1718. 


Therector of the TA bill ſtated, that the plaintiff, for three years paſt, had been 

praiſh of Litcb- rector of the pariſh church of Litchfield, in the county of 

. boy 3 Hants, and was lawfully entitled to all the rectorial tithes in kind 

titled tothetithes ariſing therein, and in the titheable places thereof, or to ſome 

ofLitchfield Farm Compoſition for the ſame ; that the defendant Batchelor held a 

in kind, large farm called Litchfield Farm, within the ſaid pariſh, which 
farm is the inheritance of the defendant Kingſmill, lord of the 
manor of Litchfield ; and that the ſaid Batchelor had thereon corn, 
grain, and hay, and alſo cows, mares, and ſheep, as well as 
calves, lambs, colts, wool, milk, and ſeveral other titheable ar- 
ticles, for the tithes of which he had refuſed to pay the plaintiff, 
or to make him any ſatisfaction for the ſame, on pretence of there 
being a modus payable in lieu of the tithes of the ſaid farm. 
'The bill therefore prayed a diſcovery of the quantities and 
values of the ſaid tithes, and an account for the ſame. 


The defendant Batcbeler admitted, that during the time the 
Plaintiff officiated, and two years before, by leaſes under Sir V. 
Kingſmill, and the other defendant his ſon, he had held Litch- 
Field Farm, by which leaſe it was agreed, that he ſhould hold the 
{ame tithe free, and he denied, that to his knowledge, any tithe 
had ever been paid for the ſaid farm in kind, but ſaid, that there 
had been, time immemorial, an ancient modus of fifty pounds 
a-year always paid, till OFzber 1681, in lieu of all tithes of the 
ſaid farm; that he is ready to pay the ſame z and that he had 
not kept an account of his particular tithes. 


The plaintiff replied; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon reading the proots 
taken in the cauſe, and on mature deliberation ; 


IT 15 ORDERED BY THE CovRrT, that the defendant ſhall ac- 
count with, ſatisfy, and pay the plaintiff for the tithes in kind 
of the lands and premiſes in que tion; and it is referred to the 
deputy remembrancer to take the account. 


In purſuance of the ſaid order, the deputy made his report, 
dated the thirteenth of February 1719, and upon reading the 
ſame, and the report without exceptions, it is ordered by the 
Court, that the report be ratitied and confirmed, and that the 
defendant ſhall forthwith pay to the plaintiff (as executrix 
of her huſband, who filed her bil! of reviver to revive the ſaid 
decree) the ſum of two hundred and ſixty-one pounds, one ſhil- 
lings, and ſevenpence halfpenny, ſo reported due for his ſaid 
tithes. Tuo. Bury. 

Ja, MoxrTAGURE. 

Ro. PRICE. 

F, Pace. 
EDGECOMBE 
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EDGECOMBE againſt Dax. Mien. Trau, 


5. Gro. 1. 
Devonſhire, 8th December 1718. 


HE bill ſtated, that the plaintiff, for ſeveral years paſt, had been The impropria. 
leſze and farmer of the impropriate rectory of Tavi/toch, in tor of Tavifech, 
the county of Devon, and was entitled to all the tithes of corn, res — 
grain, hay, wood, calves, lambs, pigs, and all other ſorts, as two woods cal. 
well vicarial as predial tithes, and to all offerings and other duties led Pantyelife 
ariſing therein; that the defendants, during that time had been %, and Stan- 
inhabitants, owners, and occupiers, of divers farms, conſiſting of 3 3 
arable, meadow, and paſture lands, upon and from which they had Pa; and a 
corn, hay, and wood; that one V. Hockaday, having bought the clcle called Fua- 
Shridd of certain coppice or underwoods called Pantycliffe Wood, d. 
and Stannidge Wozd, had cut and carried away the ſame z that 
the ſaid defendants had kept on their faid farms, cows, and 
mares, which had calves and colts, and alſo ſheep which had 
lambs and wool, and other ſheep which they bought and ſold 
off again before ſhearing time, and that they had agiſted dry, 
barren, and unprofitable cattle, and had fruit, roots, and other 
things, the tithes in kind of all which, as alſo Zafter offerings, 
and duties ought to have been paid to the plaintiff, as leſſee and 
farmer of the ſaid rectory and tithes 3 but that the defend- 
ants had refuſed the payment of the ſame, pretending, that 
there was ſome madus payable in lieu thereof. The bill there- 


fore prayed a diſcovery and account for the ſame. 


The defendants ſaid, that they had heard that the plaintiff The defendants 
was leſſee, &c. as in the bill is ſtated, but what tithes, duties, fay they com- 
and offerings did appertain to the rectory, or to the leſſee Vunded. 
thereof, they could not ſet forth, for that the owners of the 
lands in their reſpective poſſeſſions were generally under com- 
poſition with the leſſee for their tithes. 


The defendant Dan ſaid, that he occupied, as tenant to G. For the tithes of 
Courtenay Eq. a tenement in the ſaid parith, called Patwell, and * vey _ 
the outhoules thereto belonging, with eleven acres of land * 
called Fitzford, at forty four pounds, ten ſhillings a-year ; that g 
in the years 1711 and 1712, he, as well as the other defendants, 
rented of the plaintiff, and of ſeveral other perſons, other lands; 
and that, by agreement, the leſſors thereof were to pay for the : 
tithes and duties of the ſame, a certain ſum, and not tithes in 2 N * 
kind, and therefore he had kept no account; but he ſet forth run Ns 4 
the fame to the beſt of their knowledge. He alſo ſaid, that that chere is a 
within the ſaid rectory, there had been, time beyond the memory ad of 14. as 
of man, a cuſtom, that every inhabitant ſhould pay to the vicar year for all fires 
one penny yeavly, called an hearth penny, in lieu of all tithes of W. 
wood, furze, and other fuel burnt in their reſpective houſes, which 


had been accordingly paid to and accepted by the vicar ; and 
that 


4 
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Epcxcemnz that they had not cut or carried away any wood or furze but 
gy | what was burnt in their reſpective houſes or laid up for that 
purpoſe ; and that, for the reaſons aforeſaid, they had ſeverally 

That they "x cut down and carried away, ſold, diſpoſed, or converted to their 
except for ſuel on uſe, the titheable matters they had, without ſetting out their 
in their own tithes, or paying or agreeing with the plaintiff for the ſame; 
houſes. and that the agreement relating to their being diſcharged of 
tithes was the only reaſon they had acted as aforeſaid ; that the 

plaintiff filed his bill againſt the executrix of the ſaid William 

Heckaday for the tithe of the wood he bought as in the bill i; 

ſtated ; to which the defendant appeared, and put in her 

anſwer, and faid, that her huſband bought the ſaid underwoods 


tithe free, 
= evidence The plaintiff replied ; the defendants rejoined ; and witneſſes 
9 were examined on both ſides; and on reading the proofs taken 


in the cauſe; and alſo articles of agreement, and a letter of 
attorney, dated the ninth of June 1712, between Lady / etitia 
Rufſſill and the plaintiff; and hearing what could be alledged 
on both ſides ; 


and tithes in JT Is ORDERED BY THE Cour, that the defendants ſhall 
kind decreed. and do reſpectively come to an account with the plaintif 
| before the deputy remembrancer for and concerning the tithes 
of their reſpective titheable matters and things demanded by the 

bill. 

In obedience to the above order, the deputy made his report, 
dated the twenty-fourth of July laſt ; and upon reading the ſaid 
decree and report, it is ordered by the Court, on the twenty- 
ſixth of Octaber 1719, that the report be ratified and confirmed, 
and that the ſaid defendants do ſeverally pay to the plaintiff the 
ſeveral ſums reported due for their ſeveral titheable matters and 
things for the time demanded by the ſaid bill. 


Hazy Tram HATCHER, Widow, againf HATCHER and Others. 
LY RO, 1, 2 
Lincolnſhire, 20th February 1718. 


The rector of HE bill ſtated, that the defendant William Cawthorne, clerk, 
_— _ for thirty years paſt, had been rector of Careby, in the 
2 1 county of Lincoln, and was entitled to all tithes, dues, and pro- 
of Corety, Linie fits, . the ſaid rectory; that, by indenture dated the 
F£$th..m, .tunty, ſecond of February 1697, he demiſed to the plaintiff's late 
and.of the cloſes huſband all tithes, great and ſmall, arifing from all the plaintiff" 
— Hass g. huſband's lands in Carely, Little Bytham, and Awnby, from the 
n Cie, ad twenty-fifth of Afarch following, for fixty years, if he ſhould ſo 


Jang Cloſe. long continue rector, with certain covenants therein mentioned; 
See poſt. 113, 


paid 


that her huſband, from the time of the demiſe, let his lands 
tiche free, and sonſiderably advanced his own rent, and duly BY 
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paid him till his death; that the plaintiff Jane Hatcher taok 
out letters of adminiſtration, and paid Cawthorne what rent was 
due at the inteſtate's death, and that ſhe, as adminiftratrix to 
her huſband, is entitled to the faid leaſe, and thereby to the ſaid 
tithes. The bill further ſtated, that the defendant Parker occu- 
pied a cloſe of paſture, called Berner's Cloſe, for one year; which 
cloſe was afterwards occupied by the defendant Thatcher, who 
ſowed the ſame with oats ; that the defendant Parker alſo 


grounds, called Long Chſe Paſture, which they mowed and made 
the graſs into hay without ſetting out the tithes thereof; that 
they had alſo many milch cows, ſheep, lambs, and wool, the 
tithes whereof ought to have been paid in kind to the plaintiff 3 
that they alſo eat the * and produce of the ſaid ground 
with unprofitable cattle, for which they ought to pay a 
proportionable rate tithe, according to the annual rent of 
the lands ſo eaten; that they had alſo quantities of corn 
of divers kinds, but had refuſed to pay tithes, or to make the 
plaintiff any ſatisfaction for the ſame. The bill therefore 
prayed a diſcovery, and an account. 


The defendants admitted, that the lands and cloſes in the bill 
mentioned were formerly lands in the occupation of the plaintiffs 
huſband, and that they lie within the rectory of Carey, or the 


ſaid late huſband by the defendant Catut herne; and that they 
reſpectively occupied the lands during the time in the bill 
mentioned, except what are mentioned in their anſwers ; but 
they denied, that they occupied any other hnds late 5 
Thatcher's within Careby, Auunby, and Little Bytham, within t 


e 
2 tithing or rectory of Careby, during the time mentioned in the 
the bill; and they ſet forth the quantity and values of their tithe- 
and able matters. 


The plaintiff replied; the defendants rejoined ; and witneſſes 
were examined on both fides ; and upon reading an order, dated 
the twenty-third of January laſt, whereby the defendants 


rs. N undertook to appear gratis at the hearing; and no counſel 
= appearing for them; and reading their anſwers ; 

: IT is oRDERED BY THE Court, that it be referred to the 
lerk, deputy remembrancer to take an account of what tithes are due 
the do the plaintiff from the defendants for the time demanded by 
pro- : the bill, unleſs cauſe be ſhewn to the contrary ; the defendants 
| the firſt paying five pounds coſts before they be heard. 
| — Ns Upon reading the ſaid order, and no counſel attending for the 
\ the defendants, | 
1d = i It is ordered by the Court, on the thirtieth of April 1719, 
ned; 


that the ſaid order be, and the ſame is hereby made abſolute ; 
and 


og 
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occupied Harrington's Cloſe ; and the defendant Anſell certain 


titheable places thereof; that the leaſe was made to the plaintiff*s 
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and on the twenty-ſeventh of June following, the report way 
confirmed, with coſts to be taxed (a). 


Haren 
And Ornz As. (a) See croſs cauſe, poſt. page 112. 
HitanyTann LIOVD againff SMALL. 
OO» Eſſex, 23d February 1718. 


The vicar of TH plaintiff, as vicar of the vicarage and pariſh church of 
Epping, in Efex, Epping, in the county of Hſex, ſtated, that he and his pre. 
* deceſſors had, time out of mind, been entitled to all the tithes of 
of Bury Farm, Zraſs, hay, wood. wool, lamb, and all other tithes and duties 
Cebb's Fields, ariſing in the ſaid pariſh, except the tithes of corn and grain; 
Parvell's Farm, and charged, that the defendants, being inhabitants therein, did, 
_ — for one year paſt, occupy ſeveral farms and lands lying within 
mr the ſaid pariſh, and that they had kept thereon divers milch 
_ oP der, cows, ſheep, and cattle, from which tithes did ariſe and grow 
— due to him; and that they had ſeveral other titheable matters as 
in the bill charged, for which they ought to have paid tithes in 
kind, but which they had refuſed to pay, pretending, that there 
was ſome modus or cuſtomary payment in lieu thereof. The bill 
therefore prayed an account, and ſatisfaction for the ſame. 


The defendants confeſſed, that the plaintiff was lawful vicar; 
but they denied, that he or his predeceſſors were entitled to 
any tithes or dues, other than thoſe ſet forth in their anſwers. 


The defendant Small confeſſed, that during the ſaid year he 
| had held the farm called Bury Farm, conſiſting of ſeveral quan- 
tities of arable, meadow, and paſture ground ; and inſiſted, 
that there is a medi of eight pounds a- year payable in lieu of the 
tithes thereof. He alſo confeſſed, that he held the farm called 
Cobb's Fields, conſiſting of arable, paſture, and meadow ground; 
and inſiſted, that there is a yearly modus of one pound, ten 
ſhillings, payable in lieu of the tithes thereof. 


The defendant Chandler confeſſed, that he held a farm, called 
ParvelPs Farm, conſiſting of arable, paſture, and meadow lands, 
for which there is a yearly modus of four pounds payable, 


The defendant Parry confeſſed, that in the ſaid year he held 
a farm in the ſaid pariſh, called Red/dale Farm, conſiſting of the 
ſame land, for which there is a modus of one pound, ſix ſhillings, 


Payable yearly. 


And all the defendants ſet forth what titheable matters and 
things they had in the ſaid year; and admitted, that they had 
not ſet forth their tithes in kind ; but inſiſted, that the plaintiff 

Vas not entitled thereto, but only to the ſeveral ſums of money 
which they ſaid were, time out of mind, paid to the former 
vicars, and no other, in full of all vicarial tithes, and which ſums 
they averrcd the vicar had received. Th 

e 


X 
$F 
+: 
* 


* 


DURING THE REIGN OF GEORGE THE FIRST. 


The plaintiff replied; the defendants rejoined ; and witneſſes 
were examined on both ſides; and on debate of the matter, 


Tax CourT was of opinion, that the ſaid ſeveral ſums of 
money inſiſted on by the ſeveral defendants to be paid by them 
reſpectively as moduſes for the vicarial tithes of their reſpective 
farms are not good and legal moduſes ( a ). 


IT is THER EUPON ORDERED by the Court, that the defendants 
ſhall ſeverally account with and ſatisfy the plaintiff for the value 
of the tithes of the ſeveral titheable matters and things which 
had ariſen upon the ſeveral farms and lands by them reſpect- 
jvely held and occupied within the faid pariſh during the time 
in the bill mentioned. And it is referred to the deputy remem- 


brancer to take the ſaid account, 


(a) It is ſaid, that it appeared by than the pretended moduſes ; and there - 
the defendant's anſwer that the ſmall fore the modiſes were ſet aſide. 3. Burn's 
tithes in kind demanded by the bill E. L. 413. 4:3. 

did not amount to more in that year 


HILL again BarLow. 


Lincolnſhire, 23d February 1718. 


THE bill ſtated, that the plaintiff, for fourteen years paſt, 

had been rector of the pariſh and parith church of Wadding- 
ten, in the county of Lincelu, and was entitled to all tithes ariſing 
thercin and in the titheable places thereof, or to ſome rate or 
compoſition for the ſame ; that the defendant, for four years 
paſt, had been poſſeſſor or occupier of farms and lands therein, 
which he had ſowed wich corn and grain, and had reaped and 
inned the ſame without ſetting out the tithes thereof; that hie 
had meadow and paſture ground, and had depaſtured ſeveral 
dry, barren, and unprofitable cattle of his own, or had taken in 
by agiſtment, many whereof were kept and ſold fat; that he 
alſo had hay, and had kept ſeveral cows, which had milk and 
calves, and alſo had ſheep, which had wool and lambs, and kept 
poultry, pigeons, and felled underwood, and had ſeveral other 
titheable things, and alſo Zafter offerings, for which he refuſed 
to pay tithes, or make any recompence, under ſeveral 
pretences, 'The bill therefore prayed a full diſcovery and 
account for the ſaid tithes. 


The defendant ſaid, that he believed the plaintiff was rector 
of the ſaid pariſh, and entitled to all tithes as ſtated in the bill; 
and he admitted, that for four years paſt he had occupied divers 
farms and lands; but he denied, that in the years 1714 and 
1715 he had ploughed, or ſowed, or mowed, more than two 
hundred acres of land ; but he owned, that he ſtocked part of 
the ſaid lands with ſeveral cattle, all his own, and not taken in 


I by 
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Hut by agiſtment; and he ſet forth his titheable matters,, He 


an denied that he had cut any underwood, or had any fruits; } 
ron. and inſiſted, that he owed the plaintiff nothing for Eaſter 5 
offerings, ſave what was tendered to the plaintiff, or for a 

any other titheable matters by the bill ſuggeſted, except only 1 

one year's modus for five cows, at ninepence each, the. accuſ. e 

tomed payment in the pariſh, and two ſhillings for two foals, at 1 
twelvepence each; and that he was willing to pay the plaintiff t! 

three ſhillings and ninepence for the year's madigſes for the ſaid h 

cows, and two ſhillings for the ſaid foals, which he ſaid he had y 
tendered, and was always willing to pay all his tithes and ſ: 

dues to the ſaid plaintiff ; and he ſet forth the ſame. d 

The plaintiff replied ; the defendants rejoined ; and witneſſes K 

were examined on both ſides; and upon hearing counſel for all M 

parties, | | | 1 

Tnx Couxr declared, that there was no modus due and ce 

payable for the tithes of milk or foals ariſing within the ſaid fc 

rectory, but that the ſame are due and payable in kind. ef 

m 


IT is THEREUPON ORDERED by the Court, that the defendants 
ſhall account with and pay to the plaintiff all the tithes in kind WF b 
due to him, and demanded by the bill | wow the tithes of corn x 
and hay), And it is referred to the deputy remembraucer te 


take the ſaid account, The colts to be reſcrved. h 

| of 

ern FFATCHER again Tus Bisnor or LINCOLN and ye 
a Others. - 

: Lincolnſhire, 20th February 1718. | - 

it 

= = fates, TN dill ſtated, that three parts in four of the manor of th 
of — 4 3 Careby, in the county of Linccin, formerly belonged to the | el 
granted to the Monaſtery of Tatſhall, in the county of Lincoln, and the abbey th 
plaintiff's anceſ- of Falle Dei, and that a great part of it was tithe free; that the my 


e. 1 that ſaid manory upon the diſſolution of the ſaid monaſtery, was 
— i s granted by Henry the Eighth to the plaintiff Hatcher's anceſtors ; 
that the rector that the rectors of Carcby uſed to leaſe to the plaintiffs Hatcher, th 
of Careby let the the tithes of the ſaid premiſes, at a compoſition very ncar the full 
tithes of the re- value of the c{late, tor a term of years, provided the ſaid rectors We 
9 mg of the ſhould ſo long live; that there being a diſpute between Sir 7ebn J 
— ;_ tbe Hatcher and Mr. Sheffield, the rector, concerning the tithes 
© of the wood ground, warren, and conies to be ſaved to the ſaid 2p! 
Mar Crojs — Sbeſfeld, the plaintiff Hatcher's father allotted to Mr. Sul- da 
2 Oak, ang rp, then rector, two cloſes of paſture, called Croſs H illi, de 
Filfeeer Hedi, containing about thirty-five acres of glebe, lying in the open ſai 
* Careby, belong fields of Careby, called Creſs Hills, March Field, Cold Oak, and | 
— Welfweet Hieldt, all which now belong to the defendant 7 
June 3. Hatcher as a jointure at fifty-two pounds a year, m = 
| undred 
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hundred acres of furze; that the defendant Camwthorne, the 
preſent rector, received the rent of the ſaid cloſes and furze, 
and was well ſatisfied that the ſaid rent was of the full value of 
the tithes after the rate of two ſhillings in the pound, the wood 
excepted ; that the ſaid Cawthorne, underſtanding that woods 
were titheable when cut at eighteen rs growth, demanded 
the tithe of the wood; and upon a reference it was awarded to 
him at forty ſhillings advance of tithes, and twenty poles of wood 
yearly, value twenty ſhillings, in licu of tithe wood ; that the 
ſaid Catot barne, on the ſecond of February, in the year 1697, 
demiſed all his tithes to Th:mas Hatcher, his heirs and afligns, 
and the annual payment of three ſhillings and fourpence for a 
water corn mill, except the tithes of hemp and flax, to hold 
to him, his executors, adminiſtrators, and aſſigns, for ſixty years, 
if he ſhonld ſo long live and continue rector thereof, on the 
conditions therein mentioned; that by the ſtatute paſſed 4. Anne, 
for raiſing money for payment of T. Hatcher's debts, all his 
eſtates in the ſaid county were veſted in truſtees, as in the bill is 
mentioned; that before the paſſing of the faid act, a treaty of 
marriage was had between him and Jane Huſſey; that it appears 
by deed, dated the ſeventh of March 1704, tully ſet forth in the 
bill, that the defendant Fane Thatcher had prevailed upon the 
rector of Careby to accept the whole compoſition tithe from her; 
that the ſaid leaſe of the tithes to Thomas Thatcher was no part 
of the inventory of his eſtate, but for the benefit of his heirs ; 
9s the ſaid Jane, as adminiſtratrix to her huſband, has brought 

er bill in this court for tithes in kind againſt the ſaid plaintiff, 
T, Thatcher, and tenants, though tithes were never paid in the 
memory of man, pretending, that without the benefit of fuch 
tithes ſhz ſhall be diſabled to pay her huſband's debts ; and that 
the defendant Jane had committed great waſte on her jointure 
eſtate by cutting down timber, The bill rheretore prayed, 
that the defendants may anſwer the, matters; and that the 
compoſition and agreement for tithes may be confirmed by a 
decree of this court. . 


The defendants appeared and anfwered ; to which anſwer 
the plaintiff replied ; and the defendants rejoined, 


The plaintiff filed his ſupplemental bill againſt the defendant 


Jane; to which ſhe anſwered. 


The cauſe ſtood in the paper of cauſes, but no counſel 
appeared for the plaintiffs ; arid on reading an order of court, 
dated the third of January laſt, whereby the defendants un- 
dertook to appear gratis, the defendant's counſel prayed that the 
laid bills may be diſmiſſed. | 


Ir 150RDERED BY THE CourT accordingly. 
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r GreGurY againſf LUTTRELL and Others, 
5. Gro. 1, 


Devonſbire, 23d February 1718. 


The vicar of PHE bill ſtated, that about Za/rr 1698 the plaintiff was inſti. 
Braunton, in tuted, &c. into the vicarage of Braunton, in the county of 
2 "mT Devon, and entitled to all ſmall tithes and 3 in the ſaid 
tithes of tbe Bay. Pariſh 3 that the defendant Luttrell had ever ſince held and 
ron of Saunen Enjoyed the Barton of Saunton Court, the Borough Cloſe, ſeveril 
Crurt, of the Bo- tenements adjoining, and a rabbit warren, called Braun 
regs Cee and Borowes 3 that he was under compoſition for all his ſmall tithe: 
its aCjoining te- . Sa g 
nen ent; of the except the warren, and had paid the plaintiff in full to Lac 
rabbits ſold out Day 1713, from which time he is accountable to the plaintiff for 
of the warren all his ſmall tithes ; that from that time he had depaſtured on his 
wage PETS faid Barton and lands yearly a number of dry, barren, and young 
hay, apples, cy- cattle, and had fold every year twenty fat oxen and other bul. 
er, cows, locks, and had much milk, many calves, much wool, many lambs, 
calves, &c.; and ſeveral colts z that he had kept ſeveral mares and horſes of 
e by 75 oP his own, and had taken in others ; that he alſo had a quantity 
ehre in the cn. Of hay; that he alſo had apples, which he converted into cyder, 
cel of the and fold ; that he had alfo fold fiſh from his fiſhery 3 and had 
church. various other kind of tithes, worth twelve pounds a-year, ex 
cluſive of the tithes of e Narren, and the Eaſier dues and offerings 
for his family; that he was alſo indebted ten ſhillings to the 
plaintiff for breaking the ground and making graves in the char: 
cel of Brauntin church ; that the ſaid warren was ſtocked with 
rabbits, and that he had ſold at leaſt three thouſand every year; 
that the plaintiff deſired him to account for and pay the tithes, 
and offered to accept two ſhillings a- year for every cow he had 
kept, one ſhilling for every calf, the like for every colt fallen, ore 
penny for all gardens, and the like for all fuel burnt on the Barti, 
provided he would account for the reſt; but that he pretended 
that rabbits were ere nature, and that therefore no tithes wer: 
due for the Murren; whereas his father and his anceſtors had 
paid tithes for the warren, or compounded for it. The bi: 
theretore prayed an account for the tithes of the Barton and 1. 

Warren, and for breaking the ground in the chancel. 


The cetencant The defendant Luttrell admitted the plaintiff to be vicar, and 
infiits on a deed 


af ancpatition, that he, the defendant, had been potletied of the ſaid barton and 
and denies that Of the warren as in the bill is ſtated, He alſo admitted, that he 
any titzes are was under compoſition for all his tithes (ſave for the warren), and 
= =_ that he had paid the ſame to Lady Day 1713; and he inſiſtec 
or that he owes that he had paid for or tendered the ſaid plaintiff his tithes eve 
anything for the ſince; but that nothing was ever paid or due for the ſai 
uſe of the chan- warren, the rabbits being fere natur. He alſo admitted, thi! 
er, he had let out the warren to tenants z3 but he denied that be 
was bound.to diſcharge the tithes of it 3 and he then ſet ſort 

what beaſts and cattle he had; and inliſted, that he was unde 
compolition for his {mall tithes (except the warren) ;z and that 
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he was but to pay five pounds a-year. He alſo infiſted, that he Gaxcory 

had offered to pay the plaintiff for the other tithes in his F agairſt 
UTTRELL 


anſwer mentioned, and for his Eaſter dues, for gardens, for the 
fuel burnt in the houſe, and for eggs; but that he never ſent 
for the ſame. He alſo alledged, that he had no certain fithery or 


AND OTHERS. 


E wear for which tithes were ever paid, nor had he fold more fiſh 


than to the worth of iix ſhillings and eightpence ; and he denied 
that his tithes were worth more than five pounds a-year, exclu- 
Gve of the warren. He fail, that he knew nothing of the cuſ- 
tomary fee of ten ſhillings for breaking the ground in the 


S chancel, though he had buried eleven perſons there. 


The ſaid defendant put in a further anſwer, and the other The other de- 
defendants alſo anſwered, and ſet forth their titheable mat- fendants, the te- 


ters and things; and ſaid, that they never knew any tithes paid — a be, 
for rabbits. | — — 


The plaintiff replied ; the defendants rejoined; and witneſſes The evidence 
were examined on both ſides ; and upon reading certain articles read. 


of agreement or compoſition for tithes, dated the third of March 


1639, between the defendant's father and the then vicar of the 
vicarage (a); and alſo the defendant's anſwer ; and ſeveral 
proofs taken in the cauſe ; | 


IT is THIS DAY ORDERED BY THE Cour, that the ſaid bill, The bill, as a- 
and all matters and things therein contained, as to and againſt gainſt the te- 
the defendants Lamprey and I illiame, ſhall ſtand diſmiſſed, with = pa 
colts to be taxed by the deputy remembrancer, Re 


AxD IT 1s FURTHER ORDERED, that the defendant Luttrell The defendant 


Wall and do forthwith come to an account with the plaintiff ordered to pay 


Stithes and titheable matters by the ſaid bill charged, and a diſ- 


for rabbits and fiſh, and for the defendant Luttrell's uſe of the 


: abſolutely diſmiſſed out of this court. The coſts to be reſerved 
to the defendant Luttrell, 


all tithes, except 
for rabbits, fiſh, 
and the ſum fur 
the uſe of tlie 
chanccl, 


before the ſaid deputy remembrancer for and concerning a!l the 
covery prayed (fave only and except as to the tithes and dutics 


chancel of the ſaid pariſh-church), 


ANxD ir is FURTHER ORDERED, that as for ſuch excepted mat- 
ers the ſaid bill as to and againſt him ſhall alſo ſtand and be 


The bill, as to 
the excepted 
thing, difcaile 


«41, 


(a) See as to the reading of this paper in evidence, 12. Viner. Abr. 255. pl. 3. 


ner on tithes, 1094. 


F 
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ern Tzu, THE EARL OF SCARBOROUGH againf HUNTER and 
5 Gn. 1. Others. 


Durham, 4th May 1719. 


The Fall of THE bill ſtated, that the plaintiff, the Earl of Scarboroigb, 
Scarbo ough, as for forty years and more, had been ſeiſed in fee ſimple o 
— 1a - the rectory impropriate of the pariſh of Hart, in the county oi 
Hart, in Dur. Durbam; that within the faid pariſh there is and hath been an 
bam, claims 12d. ancient market and ſea - port town, called Hartlepoole, ſtanding 
in the pound upon the coaſt of the ſea, the principal trade whereof hath con- 
for i al * fiſted in keeping and employing boats, cobles, and other veſſel, 
. ine in ſea-fiſhing and ſelling of fiſh for profit ; that the inhabitants 
the port of Har. Of the ſaid town of Hartlepoole have uſed and accuſtomed to keep 
rlepools and there ſmall filhing veſſels, called cables, wherein, by themſelves or 
fold, and the ſervants, they have uſed, at the uſual and ſeaſonable times in the 
1 my year, to fiſh for, and take npon the main ſea, cod, turbots, ling, 
caught by the herrings, and ſuch other fiſh as are uſually fiſhed for and taken 
fiſhermen of the in the ſeas adjoining upon that coaſt; whictr fiſh: ſo taken har: 
pariſh and fold been conſtantly either landed and ſold in the town of Hartleprl, 
— 3 al or ſold by the fiſhermen at ſea to ſhips trading thereupon; 
charges being that the inhabitants of the ſaid town have alſo uſed to keep 
firit deducted, ſhips, boats, and other veſſels fit for the fiſhing trade, and har: 
5. E. Bunb. 3j. uſed to employ them in taking fea fiſh for ſale upon the Ner#herr 
* Seas of GREAT BRrraix, as alſo upon he Tarmauth Seas, during 

the time of the herring fiſhing there, and upon feveral other 

parts of the Britiſh ſeas at ſuch times of the year as were 

ſeaſonable for taking ſuch various ſorts of fiſh as thoſe ſez 

afford; which filh ſo taken were either fold at fea or 

landed at ſuch ports or towns upon the ZEngli/b coaſt as the 

owners or maſters thought fit; that the ſaid Earl of Scarboroay), 

and other the rectors, owners, and impropriators of the ſaid rec. 

tory, have, time beyond the memory of man, been entitled to al 

tithes in kind, and to all preſcrigt and cuſtomary annual payments 

in lieu of tithes, whether predial, perſonal, or mixed, and to all 

oblations and other eccleſiaſtical duties becoming due and payadi: 

to the rector of the ſaid parith, either by the laws of the lane, 

or by virtue of ſome ancient cuſtom, uſage, or preſcription there 

uſed ; that within the ſaid pariſh there is, and, time where! 

the memory of man is not to the contrary, hath been, an ancient 

uſage and cuſtom held and obſerved, that all and every the fiſtc:- 

men and others inhabiting within the faid vill or towntip 

of Hurtlepocle, who are owners of any ſhips, boats, or cob 

there, and which are employed in the fiſhing trade and tit 

taking of fiſh upon the ſeas for ſale, have, during all the tint 

of their reſpective reſidences there, paid, and by the faid ancieꝶ 

cuſtom and uſage ought and have uſed to pay, to the rect! 

owner, or impropriator of the ſaid rectory or parſonage for ti: 

time being, the tithe or the tenth part of the ſaid fiſh cavght® 

9 take 
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taken in, by, or with the ſaid boats, cobles, or other veſſels, Tur Eanr. or 
or elſe certain cuſtomary duties and payments for and in lieu of S<4*n9roven 


tithe fiſh, and in full payment of all tithes and ſums of money 
whatſoever, which by cuſtom, uſage, preſoription, or otherwiſe, 
become due and payable to the rector, owner, or impropriator 
of the ſaid rectory or parſonage for the time being, his tenants 
or farmers thereof, for and in lien of tithe fiſh, and for and in 
lieu of all other eccleſiaſtical duties and payments due or payable 
to ſuch rector, owner, or impropriator of the ſaid rectory or 
parſonage for or by reaſon ot all and every the profits and 
advantages ariſing or accruing to the reſpective owners of ſuch 
boats, cobles, or fiſhing veſſels ſo inhabiting as aforeſaid ; 
that the ſame have been conſtantly taken, received, and 
enjoyed accordingly by all the time aforeſaid, THAT 1s To SAY, 
the owner or owners of the ſaid boats or veſſels did uſe and were 
obliged to pay to the rector, owner, or impropriator of the faid 
rectory for the time being for all ſea fifth taken in their reſpective 
cobles or fiſhing boats, and landed at or in the faid port or town 
of Hartlepoole, twelvepence in the pound for every pound clear 
profit ariſing by the ſale of ſuch fiſh, and ſo in proportion 
for a. greater or leſs ſum than a pound, upon every landing 
or arriving of ſuch coble or fiſhing boat, and the ſale of the fiſh 
therein brought to ſhore, or afterwards when the fame was law- 
fully demanded, if landed and ſold at Hartlepoole aforeſaid ; but 
that if ſold at ſea, then, upon the landing or arriving of the 
coble or fiſhing boat wherein ſuch fiſh was taken at Hartlepocle 
aforeſaid, or afterwards when the ſame was lawfully demanded, 
for all ſea fiſh taken, landed, and fold in any other port, 
haven, or town, or ſold at ſea upon any other coaſt, and nct 
lanzed at Hartlepsole aforeſaid, one taventieth part of the clear 
yearly profits ariſing and accruing to every ſuch owner or owners 
{> inhabiting as aforeſaid by the ſale of fuch fiſh as were 
caught or taken in their reſpective cobles or fiſhing boats 
(all reaſonable charges being firſt deducted), to be paid at the 
end of each fiſhing voyage, or afterwards, upon every reaſonable 
requeſt on that behalf to be made ; or ſome other ſum of money 
by ancient uſage and cuſtom, time beyond the memory of man, 
hath been due and payable, and till very lately hath been paid, 
by the ſeveral owners of ſuch fiſhing boats, &c. inhabiting 
within the ſaid town, to the ſaid Earl ef Scarborough and his pre- 
deceſſors, reftors, &c, of the ſaid rectory, their tenants or 
farmers, for the tithe ſiſh there; that the ſaid Zarl<f Scarvorough 
being lo ſeiſed, did, by leaſe dated the twenty-eighth of December 
1708, demiſe all the ſaid tithes of fiſh to the other plaintiff Par- 
kinſon for twenty-one years, who, by virtue thereof, received the 
{aid tithes until lately. The bill then charged the defendants to 
have been inhabitants there for five years paſt ; that they had uſed 
the fiſhing trade; and that in each of the ſaid years ti ey had taken 
great quantities of fiſh, the tithes whereot were of value, which 
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Tux Earr or 
SCARBOROUGH 
againſt 
HunTrk 
AND OTHERS» 


The fiſhermen 
ſubmit the lega- 
lity ofthe cuſtom 
to the Court, 


The evidence 
read, by which 
the fiſhermen 
admit, that there 
is a cuſtomary 
payment in lieu 
of all tithes ; 
but what thoſe 
payments were 
net clearly ap- 
pearing, 


the Court pro- 
poſe 129 in the 
pound, or a 
twentieth part, 
without coſts ; 


and the ſame 
be ing agreed to 
cn beth hides, 


the Court decree 
the tithes ACe 
cod. 


DECREES IN TITHE CAUSES 


the plaintiff had demanded of the defendants, but which; hs 
alledged, they had refuſed to pay. The bill therefore prayed , 
diſcovery and an account, and that the defendants might be 


decreed to continue the payments of the ſaid cuſtomary duties 
in lieu of tithe fiſh. 


The defendants admitted the plaintiff's title and the leaſe, 
and ſubmitted the cuſtoms to the judgment af the Court, whe. 
ther they were good or not. 


The plaintiffs replied ; the defendants rejoined; and witneſſes 
were examined on both ſides z and on reading the depoſitions of 
ſeveral witneſſes, and hearing what was inſiſted on by the 
plaintiff's counſel; and it being admitted, by the anſwer of the 
defendants, that by cuſtom the inhabitants of Hartlepoole, who 
were owners of boats employed in the fiſhing trade, had uſually 
paid to the rector or impropriator of the ſaid rectory of Har: 
a cuſtomary payment of ane #wentieth part, or twelvepence in the 
pound (after charges deducted), in lieu of tithe fiſh, and of all other 
tithes and ſums of money which became due for and in lieu of 
tithe fith, and all other eccleſiaſtical duties and payments, by 
reaſon of the profits ariſing to the owners of ſuch boats; but 
what ſuch cuſtomary payments were not clearly appearing to the 
court, the witneſſes of both 1ides diſagreeing therein, 


Ir was BY THE CouRT propoſed to the plaintiffs to accept of 
twelvepence in the pound, or a twentieth part of the clear gain 
(after all charges deducted), for the tithe of the fiſh taken by the 
defendants, without coſts on cither fide (a). 


Whereupon the plaintitts declaring their conſent to accept of 
twelvepence in the pound clear gain (after all charges deducted) 
for the tithe of the ſaid fiſh ; and the defendants alſo conſent- 
ing to pay the ſame without coſts on either fide, and without 
prejudice z 


IT 18 THEREUPON ORDERED AND DECREED by the Court, by 
and with the conſent of all parties, that the defendants ſhall 
ſeverally account with and ſatisfy the plaintiffs for the tithes of 
the fiſh by them reſpectively taken during the time in the bill 
mentioned, after the rate of twelvepence in the pound for the 


(a) It is ſaid, S. C. Punb., 43. that 
al:hough the plaintiff did not prove his 
e ſtom as laid in the bill, yet by three 
Parons againſt the Chief Baron an iſſue 
was directed to tiy, whether there was 
ſuch, or any and what cuſtcm ; although 
it was ſaid, there never was an inſtance 
where either the plaintiff cr defendant 
ii ſiſted on a modus, and did i ot prove it, 
that it ever went to a tiiel at law, it 
being eſſential to a Hue that it be 
cstalz. It was o obe d, thet the 


cuſtom was illegal as it was laid ; for 
if it be a perſonal tithe, as it was inſiſted 
upon, and as the Court ſeemed to think 
it, then a double tithe may be payable, 
not only in another port where the fiſh 
is ſold, but alſo whete the fiſhermen 
inhabit. To which the three Barons. 


againſt the Chief Baron, ſaid, it was 2 
good cultom ; for that une tithe may be 
paid by cuſtom, and one of common 
right. 


clear 
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clear gain ariſing by ſuch fiſh (after all charges deducted). And Tas Fan or 
it is hereby referred to the deputy remembrancer to take the S<annoroven 


. again 
ſaid account, | of 
Tut CourT FULL, 20S ans. 
HENwOOD againf Mock. Tam, Tenn, 
5. Geo. 1, 


Devonſhire, 26th June 1719. 


1* bill ſtated, that the plaintiff was, and for twenty years The rector of 
paſt had been, rector of the pariſh and pariſh church of , in De. 
WWartley, in the county of Devon, and as ſuch was entitled to all e — oma 
manner of tithes, both great and ſmall, in kind, or to ſome f , 4 — 
compoſition for the ſame, and alſo to all oblations, obventions, called Nexland, 
and £after offerings ariſing therein; that the defendant, for and ofa piece of 
eight years paſt, had enjoyed, in the ſaid pariſh, a meſſuage, ge ground 
called Newland, three gardens, orchards, and lands, and a piece Marſh, * al 
of paſture ground, called Chicfly arb, upon which he had, in Eifer offerings, 
the ſaid years, ſeveral titheable matters and things, the tithes of 
which ought to have been paid to the plaintiff in kind, or ſome 
modus or compoſition for the ſame ; that the defendant ought 
likewiſe to have paid to him Ea/ter offerings for himſelf and 


family; but that he had taken away the tithes, and converted 


of | the fame to his own uſe, and had refuſed to pay anything either 

= for them or for his other dues. The bill therefore prayed, 

he WE that the defendant might ſet forth the quantities, qualities, and 
values, and account for his ſaid tithes. 

of The defendant admitted the plaintiff to be rector of the 

d) pariſh, and entitled to all tithes, both great and ſmall, ariſing 


therein in kind, or to ſome recompence for the ſame ; and he 
confeſſed that he had, during the time in the bill alledged, held 


2 and enjoyed the ſaid meſſuage, tenement, and lands, as therein 

ſtated z and he ſet forth the quantities and values of his ſeveral 
by WE titheable matters and things; but he inſiſted that he had, in 
all WF each of the ſaid years, ſet out all his tithes of corn, grain, hay, 
of WF wool, lamb, pigs, apples, and potatoes, which he averred had 
il oF been taken and carried away by the plaintiff; and as to all 
ac other his titheable matters and things which he had in the ſaid 


yea's, and likewiſe for Eaſter offerings for himſelf and family, 
he ſaid, that he had ſcveral times offered and tendered ſeveral 
ſums of money, in the whole three pounds, eighteen ſhillings, to 
the plaintiff}, in lieu and ſatisfaction for the ſame, and which he 
was ready to pay. 


The plaintiff replied ; the defendants rejoined ; and ſeveral 
witneſſes were examined on both ſides; and upon reading the 
depoſitions of divers witneſſes taken on the part of the defendant, 


and the defendant's anſwer, and on full debate; 
14 Ir 


REDIF o/c as een. 
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Hzxwcop IT is oRDERED BY THE Cour, that the bill, as to any de, 
—_ mand of tithes of corn, hay, wool, lambs, pigs, apples, and 
| x potatoes, be and is hereby diſmiſſed; but that the defendant is 

to account with and ſatisfy the plaintiff for the values ot all and 
every other the tithcable matters and things which had arifen 
and grown due upon the lands occupied by him within the 
faid pariſh ; and likewiſe for Efer offerings for himſelf and 
family during the time demanded by the bill; the account to be 
taken by the deputy r-membrancer, and the conſideration of 
coſts to be reſerved till after the report. | | 


Tarn. Tan, CARTER f SALT. 
5. Gxo. 1. 8 


Southampton, 15th June 1719. 


The rector of TH bill ſtated, that the plaintiff had been, for many year: 
— paſt, farmer of the rectory and tenths of the pariſh of Ron. 
as a mortuary Hey, in the county of Hants, and as ſuch was entitled to all tithes 
from the effeas happening there, except the tithes of flax, hemp, apples, pigs, 
of every houſe- geeſe, cows, milk, checſe, calves, pullen, honey, pigeons, handi- 
8 "YE craft trades, gardens, curtilages, eggs, and two cart loads of hay 
40l.; and SD . z 

ſtates, that the Out of Small Mead; that, by cuſtom withinthe ſaid pariſh, there 
defendant's wife is due a mortuary of ten ſhillings on the death of every houſe- 
had had two keeper within the ſaid pariſh dying paſſeſted of a perſonal eſtate 
— beer worth forty pounds after his debts are paid; that the defendant 
died worth more Jlamnab marricd Richard Hayter, who died poſſeſſed of a perſonal 
than gol. each, Eſtate above the value of forty pounds, and made her his exe- 
: cutrix; that ſhe afterwards married A. Candy, who died pol- 
iclled as aforeſaid, and made her his executrix; that ſhe after- 
wards married the defendant Salt; that there was due to the 
plaintiff a mortuary of ten ſhillings, according to the cuſtom of 
the ſaid pariſh, on the death of each perſon, which mortuary he 
had demanded of the defendant, but that he had refuſed to pay 
He alſo claims the ſame ; that there is alſo due from the faid defendants to the 
= re — plaintiff ſeveral other titheable matters and things, ſuch as the 
zwring cattle, tithe of trefoil graſs, and for ſheep, ewes, wool, and lambs, which 
| had been depaltured, ſhorn, and fallen, within the faid pariſh ; 
and allo for agiſtment of horſes and other cattle for ſeveral years 
paſt. The bill therefore prayed, that the defendants might 
anſwer, and particularly fet forth, whether mortuaries are not 
due by cultom within the ſaid pariſh, and account for their 

ſeveral titheable matters and things as aforeſaid. 


= 8 The defendants ſaid, that they belicved the plaintiff was 
e aue, farmer of the rectory and tithes as in the bill is ſtated, and was 
and ſay, that ro thereby entitled to the tithes of corn and hay, but that the privy 
agiſtment tithes tithes belonged to the vicar; that they did not believe that 2 
were ever paid, mortuary «A ſhillings, or any other ſum, is due by cuſtom as 
before alledged ; and they ſet forth their other titheable matters 

and things; and ſaid, that they knew not that agiſtment tithe 

was 
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was due to the plaintiff, or that ſuch tithe had ever been Cares 

paid. againſt 
SALT. 

The plaintiff replied ; the defendants rejoined ; and witneſſes The evidency 

were examined; and upon reading an ancient book in the hand- cd. 

writing of E. Hooper, formerly farmer or occupier of the ſaid 

rectory of Romſey, under the dean and chapter of Wincheſter, 

whereby it appeared that mortuaries had been paid within the 

ſaid pariſh from the year 1633 to 1638 to him as farmer of the 

ſaid rectory; and likewiſe upon reading the depoſitions of divers 

witneſſes taken on both ſides ; and on long debate; 


Tur CourT declared, that tithes for the agiſtment of all The tithts for 
cattle fed and depaſtured by the defendant Salt upon his lands depaſtuting cat 
within the ſaid pariſh of Romſey, during the time in the bill men- —_— 
tioned, qught to have been paid to the plaintiff by the ſaid 
defendant, | 


IT 15 THEREUPON ORDERED BY THE Cour, that the de- and ordered ta 
f-ndant ſhall account with, ſatisfy, and pay to the plaintiff the be paid accords 
values of the tithes of the agiſtment and depaſturage of all cattle ineiy. 
fed and depaſtured upon the ſaid defendant's land within the ſaid 
pariſh during the time in the bill mentioned. 


AND 1T 1s ALSO ORDERED, that the ſaid defendant Salt and The defendant 
his wife ſhall account with and fatisfy the plaintiff for the ordered topaythe 
values of the tithes of trefoil had by the ſaid A. Candy, the 3 = 
defendant Hannah's former huſband, during the time in the bill m d wite's 


mentioned, late huſband ; 


AND 1T is ALSO ORDFRED, that the faid defendant Salt ſhall and for the tithes 
account with and ſatisfy the plaintiff for all other titheable mat- due from her 
ters and things had hy the ſaid A. Candy, or by the ſaid defend- during _ hana 
ant Hannah within the ſaid pariſh during her widowhood before — 
her intermarriage with the defendant Salt, or by him, during the 
time in the bill, except for the tithes of ſheep till Lady Day 
1716. 


And it is referred to the deputy remembrancer to take the 
ſaid account. 


And as to the mortuary of ten ſhillings demanded by the bill and for the mor- 
upon the death of the ſaid A, Candy, the ſaid defendant doth tuay on the 
ſubmit to pay the ſame to the plaintiff ; which the Court doth death of her ſe- 
order to be paid to the plaintiff by him accordingly, cond hufband. , 


And as to the mortuary of ten ſhillings alſo demanded of the An iſſue direQ- 
defendant Salt and his wife upon the death of the ſaid R. Hayter, ed as to the 
the defendant Hannah former huſband, it is ordered by the eee. * — 
Court, that it be referred to a trial at law; the iſſue therein = ama pa 
to be, © Whether by cuſtom within the ſaid pariſh, mortua- 

« ries are due and payable to the farmer of the rectory ;” the 
ſaid iſſue to be tried by a ſpecial jury, and the conſideration of 
colts to he reſerved till after trial. 

In 
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In purſuance of the above order, a trial was had upon the ſaid 
iſſue; and after a long and full evidence given on both ſides, 
the jury gave their verdict, “that within the pariſh of Row/, 
tc there is not ſuch a cuſtom, namely, that upon the death of 
« every pariſhioner and inhabitant of the pariſh of Romſey 
« dying within the ſame pariſh poſſeſſed of goods to the value 
& limited by the ſtatute in ſuch caſe made and provided, a 
«© mortuary hath been accuſtomed and ought to be paid to the 
« rector of the rectory of the pariſh church of Romſey, or to the 
« farmer of the tithes of that pariſh for the time being, as was by 
tc the plaintiff affirmed.” 


The cauſe ſtanding in the paper for further directions, the 


_ plaintiff prayed a new trial; and Ma. Baxon MonTacue 


having ſpoke to the judge of the aſſize who tried the fame, who 
declared, that he had no diſlike to the verdict given by the jury, 
but was well ſatisfied therewith, 


Tax CoukT, upon conſideration of what was inſiſted upon by 
the counſel on both ſides not ſeeing any cauſe to grant a further 
trial of the ſaid iſſue, 


IT is ORDERED BY THE Cour, that the ſaid bill, as touching 
the mortuary thereby demanded of the defendants upon the 
death of R. HHayter, the defendant Hannah's firſt huſband, 
be, and is hereby abſolutely diſmiſſed with coſts at law to be 
taxed for the ſaid defendants by the deputy remembrancer. 


Tuo. 'Bury. 
Ro. PRIck. 


Ja. MonTacve, 
F. Pace, f 


Rnopts again} WALKER and Pairliies. 
Staffordſhire, 27th June 1719. 


THE bill ſtated, that the plaintiff was rector of the pariſh of 
Cheekley, in the county of Stafford, and entitled to tithes in 
kind of all forts of corn and hay growing therein, and to the 
annual and cuſtomary ſum of two ſhillings in the pound for a 
year, and proportionably for any lets time, payable as a tithe for 
all lands in the ſaid pariſh ploughed or depaſtured with any 
ſort of cattle by any perſons not inhabiting within the pariſh, 
accorcing to the yearly value of the lands fo depaſtured ; and 
that the ſaid rate had been, time immemorial, paid to the plaintiff 
or his predeceſſors; that the defendant J/alker was, and for 
nine years laſt paſt had been, an inhabitant of Szafford, and not 
of Cheetley 5 and that the defendant Phillipe, of Checiley afore- 
ſaid, or one of them, have, during the ſaid time, been tenant, 
owner, and poſſeflor of lands within the faid pariſh, and had 
| ploughed 
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ploughed and ſowed the Nearer John t Fields with oats, and other 
felds in the like manner; that in the ſaid years the defendant 
Walker had depaſtured the ſame ; the tithe thereof, by the ſaid 
cuſtom, amounted to a conſiderable ſum; that they had carried 
away their corn, grain, and hay, without ſetting out the tithes 
thereof, and had refuſed to pay the ſaid cuſtomary payment of 
two ſhillings in the pound for the cattle ſo depattured on the 
{aid fields, The bill therefore prayed, that the defendants may 
ſet forth their ſeveral tithes, &c. and account. 


The defendants admitted that the plaintiff was entitled to all 
tithes in kind within the ſaid pariſh, except of ſuch lands for 
which a certain ſum of money as a modus was annually paid to the 
plaintiff or his predeceſſors; but they denied, that he was entitled 
to two ſhillings in the pound, as in the bill is ſtated, 


The defendant Walker faid, that he had purchaſed, about 
eleven years ſince, the lands in the bill mentioned, and in the 
year 1703 had part fed and ſowed the ſame with oats, but that 
no tithe of corn, hay, or herbage, had ever been demanded for 
the ſaid lands; that he ſold all his corn and hay to the defendant 
Phillips, and from Lady 2 1704 had let to him the ſaid lands 
to Lady Day 1710, and had then taken the ſame for one year, 
and afterwards let them to V. Carrington, who now holds the 
ſame ; but what was ploughed, ſowed, or grazed he knew not; 
and he ſet forth the number of acres which each field contained, 
He denied that he had promiſed to pay the plaintiff tithes in 
kind, or that there was any cuſtomary payment, except three 
ſhillings and fourpence yearly as a modus for all manner of tithes 
in kind ariſing out of the faid lands, the ſame being part of the 
demeſne lands of Paynſley; and which ſum he had duly ten- 
dered ; that the ſaid modus, time beyond memory, had been 
always paid in lieu of all tithes for Hicklin's Meadow, the Fur- 
ther Fohn's Field, the Nearer John's Field, the Cow Hay, and 
the Birchen Cloſe, 


The defendant Phillips ſaid, that the ſaid lands being part of 
Paynſiey Demeſne, did not pay tithe, but a modus of three ſhillings 


and fourpence; and that, in conſideration thereof, he had meſ 


given the greater rent for it; that he had left the ſame at 
Lady Day 1710; that he had bought the defendant Walker's 
ſtock of corn and hay; and that he had ſowed oats and barley in 
the year 1704 in Nearer John's Field; but that he had not ſowed 
any other of the lands during the time he rented the ſame ; and 
he ſaid, that he could not tell whether two ſhillings to the 
pound herbage had been always paid by an occupier living out 
of the pariſh. 


The plaintiff replied z the defendants rejoined ; and before 
witneſſes were examined the plaintiff died, whereby the ſuit 
abated z but J. Tayler and V. Bt, his executors, filed their 

bill 
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Rnoape®s Bill of reuivor; and by order, dated the ſixteenth of July 171, 
3 the proceedings were revived, and witneſſes were examined; 
and upon reading ſeveral of the proofs taken in the cauſe, and 


Pn1LL1Ps. 
on debate of the matter ; 


Anifuedirefted Tr Is okDERED BY THE COURT, that it be referred to a trial at 
> ner eye law upon this iſſue, (whether there be a mzdus of three ſhil. 
ex-dus 2s that fee © lings and fourpence payable in lieu of all tithes for the 
up by the de- „ Ficklin's Meadow, the Further John's Field, the Nearer Fobn':; 
&ndants ; &« Field, the Cow Hay, and the BiFchen Chſe, being the lands for 

« which the faid modus of three ſhillings and fourpence is inſiſted 

« upon by the defendants in their anfwers to be paid in lieu 


« of all tithes ?” 
and a verdet By an order, dated the twenty-eighth of July 1728, that the 


= 8 above iſſue ſhould be tried, a trial was had, and a verdict given 
is confirmed on for the plaintiffs z but by another order, dated the thirteenth of 
a new trial. May, a new trial was directed to be had on the ſame iſſue ; on 


which new trial another verdict was given for the plaintiffs, 


The defendants Now, on the twenty-fourth of November 1729, upon reading 

——_— do the decree and the p/eas, and upon hearing counſel praying that 
or tithes , . . . 

in kind. the defendant might be decreed to account for tithes in kind 

arifing from the aforeſaid grounds, it is ordered by the Court 

as prayed, and referred to the deputy remembrancer to take the 


account. 


In purſuance of the ſaid order, the deputy made his report the 
twenty-ſecond of March 1733; and on the ninth of A 


1734, 


The report of Ir was ORDERED BY THE Cour, that the ſaid report be 
= memes _ ratified and confirmed, with coſts at law and in this court; and 
ecafirmed, that the ſaid defendant do pay the value of the tithes reported 
due, being fourteen pounds, nine ſhillings. 
Ja. RevynoLDs. 
Law. CaRTER. 
J. Couxxs. 


W. THowsoN. 


Tin. Txxx, Dopsox again Nokrox. 
5. Gro. 1. 


Suſſex, 271% June 1719. 


The rector of T* bill ſtated, that in February 1701 the plaintiff was inſti- 
Hurftterpoint, in tuted, &c. into the rectory and pariſh church of Hur#ter- 
4 - 1 e point, in the county of Syſſex, and entitled to all tithes, oblations, 
calledebe Barren, and duties, ariſing in the ſaid pariſh, or to ſome ſatisfaction for 
and ſtates, that the ſame ; that the defendant, for two years, was an inhabitant 


the deſendant and occupier of divers farms and parcels of arable, meadow, and 
fraudutently re. 
moved his cows and ſteep into other pariſhes, to avoid paying hum the tithes of their calves and lambs. 


paſture 
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paſture land, which he ſowed with wheat, barley, and oats, and 
inned the ſame without ſetting out the tithes or making any 
ſatisfaction for the ſame ; that he had alſo fed great numbers of 
barren and unprofitable cattle, and had alſo kept and fed cows, 
ſheep, and hogs, and had pigs, calves, and lambs, and had 
agiſted oxen, mares, colts, heifers, and runts, without paying 
any tithes, or making any recompence for the ſame ; that in 
particular when the defendant's cows and ſheep were ready to 
produce their young, he removed them into other pariſhes on 
purpoſe to prevent the plaintiff from reciving the tithes of the 
ſame, and after they had calved and lambed, brought them back, 
with their calves and lambs, into the plaintiff's pariſh, without 
paying him anything for the tithes thereof; and that the de- 
fendant was in arrear for his Eaſter offerings. The bill therefore 
prayed an account and ſatisfaction for the fame, 


The defendant confeſſed, that it might be true that the 
plaintiff, for the time in the bill mentioned, had been and is 
rector of the ſaid pariſh, and as ſuch entitled to all tithes, 
both t and ſmall, and to all rates, payments, dues, and 
duties He alſo confeſſed, that he occupied the field called ze 
Barren; bat inſiſted, that no tithes are due for the ſame, and 
that the plaintiff had taken away the tithes of the corn which he 
had growing on his other lands, He alto taid, that for the moſt 
part he had kept his cows and ſheep on other lands lying in the 
adjoining pariſhes, where his calves and lambs fell, and that he 
had there paid his tithes for the fame. He admitted, that he 
was an inhabitant of the plaintiff's pariſh, and had not paid 
Faſter offerings, none having been demanded of him; and he 
fail, that he believed the value of his tithes which remained 
unpaid to the plaintiff did not exceed forty ſhillings a-year. 
He alto faid, that by reaſon of the intermixture of feeding his 
cows, ſheep, and cattle, in the ſeveral pariſhes, he could not ſet 
forth the value, and that, to avoid trouble, he had offered to pay 
the plaintiff four pounds for the ſame, in full for his tithes for 
two years, together with coſts, and which he had left with his 
clerk in court; that ſoon afterwards the plaintiff gave notice, 
that he would accept of the ſaid tender with his coſts ; but the 
ſame being neglected to be paid, he had obtained an order 10 
for that purpoſe, or in default thereof he thould ſet down his 
cauſe to be heard; which order was made abſolute. 


The cauſe came on this day to be heard; and no counfel 
attending for the defendant, the Court, upon reading an affidavit 
of the ſervice of the ſulpæna to hear judgment, and alſo 
the ſaid defendant's anſwer, with the ſaid orders, ORDERED, 
that the defendant do forthwith pay to the plaintiff four pounds, 
with his coſts as tendered ; and it is referred to the deputy re- 
membrancer to tax the (ame, unleſs cauſe be thewn to the con- 
trary, 


On 
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Dor so. On the ſixteenth of November 1719, upon reading the above 

ag order, and no counſel appearing for the defendant, it is ordered 

Non ron. by the Court, that the ſaid order be, and the ſame is hereby 
made abſolute, 


Ta. Tan GLANVILL again? TRELAWNY ; et & Contra. 


. G . 
RT” Cornwall, I/ June 1719. 


The rector of THE bill ſtated, that the plaintiff, for ſeven years paſt, had 
St. Germain's, in been impropriator of the rectory of Saint Gormain's, in the 
Cornwall, claims county of Cornwall, and entitled to all tithes of corn, grain, hay, 
"a _ _ wood, milk, calves, lambs, wool, apples, fruit, roots, agiſtment of 
5 pariſh, ex- cattle, and all other tithes in the ſaid pariſh (except the tithes of 
cepting thetithes corn and grain on lands called South Cildrinnick, North Coldrin. 
of corn and grain rick, Treſulgan, and part of Trehurſt Tenement, in the pariſh of 
CO Saint Germain, which tithes were claimed by and paid to the 
nog rl invich, vicar of eee that the defendant, ever ſince Miebaelmas 
Treſulgan, and 17 14, had been poſſeſſed of feveral tenements and lands, called 
Treburſt and Je- South Coldrinnick and North Coldrinnick and Treſulgan, containing 
rie's Tem, two hundred and forty acres, in the ſaid pariſh, the tithes of 
$. c. Bunb. 0. Which were of great worth; that he had kept on the ſaid lands 
many cows, which gave milk and had calves ; that be had horſes, 
colts, ſheep, lambs, and wool, and had ted dry and unprofitable 
ſheep and cattle, both of his own and of others, taken in by 
agiſtment, and had made great profits of the ſaid lands, and had 
mowed and carried away the hay and graſs thereof, and had 
felled, fold, and diſpoſed of great quatitities of fruits, roots, 
honey, and poultry, and other titheable matters, whereof he 
ought to have paid his tithes, but which he had refuſed to do, 
on a pretence that there was ſome modus, Fc, and that no tithes 
in kind were due. 'The bill therefore praved a diſcovery of 
quantities and values, and an account for the ſame. 


The defendant The defendant ſaid, that fince Michaclmag 1714 he had been 
ſays, that there poſſeſſed of two tenements in South Coldrinnick, and of a ſmall 
4 rp parcel of land anciently part of Fori's Tenement; of two tene- 
the ſaid lands, ments in Treſulgan, one tenement in North Cildrinnick, and the 
except Forie's, lands thereto belonging; and he ſet forth the other tenements 
and of 4d. a- and lands which he held therein; but ſaid, that he could not 
3 J =. ſet forth the titheable matters thereof, as he lived at Plymouth, 
Enall cithes, Bot be ſaid, that the plaintiff was not entitled to the ſmall tithes 
of all or any part of the ſaid tenements and lands; and that no 
ſmall tithes in kind had ever been paid, or oughtto be paid, to 
the impropriator of Saint Germain's ; for that, time out of mind, 
there had been, and till was, an ancient compolition, or modus 
decimandi, that all occupiers of the ſaid tenements (fave of Forie's 
Lands ) ought to pay ſix ſhillings and cightpence a-year, and no 
more, for cach tenement and the lands thereto belonging, in 
lieu 
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lien of all the ſmall tithes thereof; that there had alſo been 
beyond memory, and (till was, another ancient cuſtom, that all 
occupiers of Forie's Lands ought to pay fourpence a-year, and 
no more, in lieu of all the ſmall tithes thereof; that the ſaid 
cuſtomary payments had been conſtantly received in full ſatiſ- 
faction for the ſaid reſpective ſmall tithes, and that no ſmall 
tithes had ever been paid in kind or demanded before; and 
that he was willing and ready to pay according to the ſaid 
cuſtom z and, inſiſting on the ſame, prayed the judgment of 
the Court, whether he ſhould be compelled to anſwer the plain- 
tiff for the ſmall tithes of the ſaid premiſes, other than as afore- 
ſaid. | 


The defendant filed his cro/s bill to diſcover the ſaid ancient 
meduſes, and prayed, that they might be eſtabliſhed by the 
decree of the court for the ſaid ſix tenements. 


The impropriator put in his anſwer, and admitted, that 
Trelawny was ſeiſed in fee ſimple of the ſaid tenements; but 
ſaid, that he believed tlie ſaid ſums were compoſitions, and not 
madluſes, as by the tithe books, commencing from the year 
1624, the ſums appeared to have varied at different 
times. 


The plaintiffs in both the cauſes replied; the defendants 
rejoined ; and divers witneſſes were examined on both ſides; 
and upon reading the proofs, and on debate of the matter; 


IT 1s ORDERED BY TUE CouRr, that the defendant Trela7wny 
do ſatisfy and pay the plaintifF tithes in kind of all hay had and 
enjoyed by the ſaid defendant from off his lands lying within the 
ſaid pariſh of Saint Germain's, and the titheable places thereof, 
during the time demanded by the bill, And it is referred to tlie 
deputy remembrancer to take the account. 


AND tr is FURTHER ORDERED, that it be referred to a 
trial at zawv to be brought by the plaintiff Ganvill upon this iſſue: 
« Whether, time out of mind, there hath been an ancient com- 
e poſition or modus decimandi within the pariſh of Saint Germain's, 
« that all occupicrs of the reſpedtive tenements in South Cald- 
&« rinnick, Treſulgan, and Nerth Coldrinnick (fave Forie's Lands ), 
« in the defendant Trelawny's poſſeſſion, uſed, and ought to 
© pay fix ſhillings and eightpence a-year, and no more, for every 
« ſuch tenement and land thereto belonging, in licu of all ſmall 
« tithes; and that all occupiers of Forie's Lands paid and ought 
« to pay fourpence a-year, and no more, in lieu of all ſmall 
6 tithes.” 


A trial was accordingly had, and a verdict was obtained againſt 
the plaintiff Glanvill by a nonſuit ; and in obedience to the ſaid 
decree, the deputy remembrancer made his report, dated the 
fourtcenth of February inſtant, 


Theſe 
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pariſh in kind, 


DECREES IN TITHE CAUSES 


Theſe cauſes now, on the twenty-fourth of February 1729, 
came on upon the equity reſerved z and upon reading the decree 
and report, the plaintiff's counſel prayed a new wia. 
prayed, but refuſed. 


But 1T 15 ORDERED BY THE CovuRrT, that the ſaid report be 
ratified and confirmed, and that the defendant Trelawny do 
forthwith pay to the plaintiff five pounds for the value of the 
tithe hay for the ſaid two years in the ſaid report mentioned, 
with the coſts as to the tithe hay to be taxed by the ſaid de- 


puty. 
AND 1T is FURTHER ORDERED, that the original bill, as to the 
other titheable matters for which the plaintiff Glanwil! ſeeks 


relief be, and the ſame is hereby diſmiſſed with coſts at law 
and in equity, to be likewiſe taxed by the ſaid deputy. 


AND 1T 1s FURTHER ORDERED, that the cro/5 bi be, and the 
ſame is hereby diſmiſſed out of this court, with coſts to be taxed 
by the ſaid deputy remembrancer of this court, 

Tho. Bury, 
Ro, Price. 


GLANVILL again} Haxcock and Others. 
Cornwall, 1% Tune 1719. 


* plaintiff, as impropriator of Saint Germain's, in the 

county of Cornwall, filed his bill againſt ſeveral inhabitants 
of the pariſh for their tithes in kind, and prayed, that they 
might make a diſcovery of quantities and values of the ſame, 
and come to an account for their ſaid tithes, 


The defendants admitted that the plaintiff was impropriator, 
and entitled to all tithes ; and they ſet forth the ſeveral lands 
which they held in the pariſh, and thetitheable matters they had 
thereon, with the quantities and qualities thereof; but they 


. inſiſted that ſmall tithes were not payable in kind, for that, time 


out of mind, there had been a modus decimandi : FIRST, To pay 
the tenth lamb at Saint Mart's Day, if there were ten living on 
that day ; and if but ſeven, eight, or nine, then to pay the 
ſeventh, eighth, or ninth, and to be allowed the ſecond, third, 
or firſt the next year, to make up ten j and that if there were 
under ſeven, no tithes were payable in kind, but one farthing for 
each lamb in lieu thereof ; and that if there were a greater 
number than ten, then for every one above ten and under ſeven 
a farthing for each was to be paid. SgconDLy, That for calves, 
if there were the number ſeven or above, then one calf at after, 
the odd calves to be allowed in reckoning next year; that if 
there were under ſeven, then to pay for each calf reared one 
halfpenny, and for thoſe fed and killed one penny each. 

ä THIRDLY, 
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Tapir, For milk, butter, and cheeſe, one penny a-year for CS 
every cow, FourTuLY, For every hogſhead of cyder, two- Hanger 
pence ; and if no cyder be made, then twopence for every A Ortuzzs, 
orchard, in lieu of apples. FirTHLY, For the milk of ewes, 

one penny for every four, and ſo proportionably for more or leſs. 

$1xTHLY, For every garden, one penny, called a garden penny. 
SEVENTHLY, For tithe hay, the tenth cock, at the firſt raking up. 

EiGHTHLyY, For tithe wood uſed in the family, an hearth penny. 

NinTHLyY, For every colt or foal, fourpence. TENTHIx, For 

ſea fiſh, the twentieth fiſh, or twentieth penny. ELEVENTHLx, 

For honey, the tenth comb; if not ten, then a proportionable 

part. TwELFTHLy, For young pigs, the tenth. Tarr TEENTHLY, 

For geeſe and other poultry and eggs, nothing is ever paid, except 

eggs and bacon at Za/er in lieu thereof . And they ſaid, that they 

were ready and willing to pay the plaintiff his full due, and to 

bring the ſame into court with his taxed coſts, 


The plaintiff replied ; the defendants rejoined ; and witneſſes 


| were examined on both ſides ; and on full debate of the mat- 


ter, 


IT 15 ORDERED BY THE Court, that the defendants do ſeve- 
rally ſatisfy and pay to the plaintiff his tithes in kind for the 
ſeveral titheable matters and things in queſtion, had and enjoyed 
by them within the ſaid pariſh and the titheable places thereof 


| during the time demanded by the bill, with his coſts to be taxed, 


And it is referred to the deputy remembrancer to take the 
account, and to tax the coſts, | 


In purſuance to the above order, the deputy made his report, 
dated the fourteenth of February inſtant ; and upon reading the 
ſaid decree and report, without exceptions, it is ordered by the 
Court, on the twenty-third of February 1720, that the ſaid 
report be ratified and confirmed, and that the defendants do 


ſeverally pay to the plaintiff the ſeveral ſums reported due for 
the value of their tithes, together with the plaintiff's coſts of 


| this ſuit, to be taxed by the deputy remembrancer of this 
& court, 


TRgo. Bury, 
Ro, PRICE. 


LEWIS againſt BowEN and Others. * 
Raduorſbire, 8th February 1719. 


; THE bill ſtated, that the plaintiff was vicar of the pariſh church Th* vicar of 


and vicarage of Nantmell, and of the ſeveral chapels of — * 
5 4 , i++ 


£ Llanyre and [ lanvickangel Heligen, and of the borough of Rayader, the chapeis (t 
a the county of Radnor, and ſo lawfully had been for fifteen Logs, Lan - 


» wickangel Il. get 
7 the borough of Rayader annexed, "_ a mei«ty of the ſmall tithe: arifing in th. fa. pl ices, 
8 ; * 
1 i YCcar> | 
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again 

Bowe x 
AND Oruzrs, 


The defendant 
fays, that he en- 
Joys a tenement 
in Llawpickangel, 
called Cockley 
Drefſt ; that the 
plaintiff filed a 
former bill a- 
gainſt him for 
the faid tithes, 
which was ſct- 
tied ; and that 
he has either 
paid or tendered 
to him the value 
cf thoſe which 
liave fince be- 
come due ace 
cording io the 
culkom ſt 
1th; and that 
tie preſ.nt Hil! 
is frivolous and 
VeXatious, 


DECREES IN TITHE CAUSES 


years laſt paſt, and had conſtantly performed the dutier 
there, and had thereby become entitled to a molety of the 
tithes and profits belonging to the ſaid vicarage and places 
aforeſaid, in the ſame manner as his predeceſſors had enjoyed 
the ſame; that, time our of mind, by ancient endowment, 
the vicar for the time being had received the moiety of 
all tithes of herbage, corn, grain, calves, lambs, wool, pigs, 
cheeſe, honey, flax, eggs, turnips, carrots, and all other tithe; 
and titheable matters there yearly ariling ; that by virtue of ſuch 
cuſtom, the ſame ought to be paid to the vicar for the time 
being; and that, by ſuch cuſtom, the plaintiff's predeceſſors had 
and received (belides the moiety of the ſaid tithes) as followeth, 
vg. fourpence at Eaſier for every married man, being a landholdet 
or maſter of a family; twopence for every {ingle perſon being; 
landholder and maſter of a family; twopence tor every perſon 
reſiding there, being ſixtcen years of age; one ſhilling for every 
cow with calf; fixpence for every barren cow; one halfpenny for 
every houſeholder, for tithe hay ; and one penny for every calf, 
To which faid' moiety the plaintift} as vicar, is well entitled, and 
ought to have received the fame z that the defendant Bowen, and 
ſeveral others, for fifteen years paſt, had been houſcholders, 
and had conſiderable eftates or farms in the ſaid pariſh ; and 
that, by means and uſage, the plaintiff is entitled to a moiety of 
the ſaid tithes and duties, and ought yearly to have received 
the ſame ; but that the ſaid defendant Bowen had refuſed to pay 
the ſame, on a pretence that there is a modus in lieu therect, 
The bill therefore prayed a diſcovery, and that the detend- 
anis might account, 


The defendant ſaid, that he did not know that the plaintif 
was inſtituted, &c. into the ſaid pariſh, &c. nor that Rayater 
is a diſtin vicarage; but that if the plaintiff was inſtituted, 
it muſt have been to the vicarage of Nantmell with the chape! 
annexed ;z that he, the defendant, firſt came to inhabit in 
Lanvickangel Heligen in April 1713, and enjoyed a tenement 
there, called Cockley Droft ; that the plaintiff filed his bill for a 
diſcovery of his tithes and duties, whereto he the defendant had 
made a full diſcovery, with the particulars and values, for th: 
four years to the time of filing the bill, and what he had paid ; 
and that there remained unpaid two pounds, eight ſhillings; and 
he offered to pay the ſame by his anſwer ; that in the Zoftr 
Term following, he obtained the uſual order for the tender, or for 
the plaintiff to proceed at his peril; that in the Trinity Tern 
following, the plaintifFaccepted the ſum tendered, and his coſts, 
which were paid; and therefore he inſiſted, that he ought not to 
make a new diſcovery of the tithes due in thoſe years; that in 
the year 1717 he held the ſaid tenement (except a ſmall part), 
and then offered the plaintii ſixteen ſhillings in lieu of all tithes 
due to him, which the plaintiF would not accept, but inſiſted 


upon 


4 
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upon taking his tithes in kind; that the plaintiff gave notice 
that he would have his tithe cheeſe paid in kind, and that he, 
the defendant, ordered all the milk that he had from his cows to 
be kept apart and made into cheeſe on every twentieth day from 
the firſt of May to the firſt of November; that the ſaid milk had 
produced nine cheeſes, which were worth five pounds, and which 
he had carried to the plaintiff's houſe, and had delivered the 
fame to him He then ſet forth the quantity of oats he had; and 
averred, that he had paid the tithe thereof in kind to the plaintiff, 
He alſo ſaid, that there was, in that year, one tithe pig due to 
the plaintiff, which he offered to him, but that he had refuſed 
to accept of it; and that he had delivered the ſame to the 
impropriator's farmer, who had an equal right thereto, The 
defendant then ſet forth the quantity of hemp he had; and 
averred, that he paid the tithes thereof in kind. And he fur- 
ther inliſted, that there is, by cuſtom, one penny due for tithe 
hay, one penny for calves, fourpence for offerings for a married 
couple, and twopence for every ſingle perſon ; and ſaid, that he 
had three in family beſides himſelf ; and that the ſaid offerings 
came to eightpence. He alſo ſaid, that on the twelfth of May 
1717 he had tendered the plaintiff twelvepence, in lieu of his 
ſhare of the hay, calf, and offerings, but which he had refuſed 
to accept. He alſo ſet forth the quantities of onions, turnips, 
and carrots he had ; and averred, that he had offered the 
plaintiff the tithes thereof, but which he had refuſed to accept, 
and had brought this vexatious ſuit, and another in the conſiſtory 
court for the ſame; that the ſaid plaintiff's pretended demands 
are of {mall value, and beneath the dignity of the court; and 
that he had paid for the other moiety of all his tithes and 
duties for that year to the impropriator's farmers but fourteen 
ſhillings, 

The plaintiff replied z the defendant _— ; and witneſſes 


were examined on both ſides; and on reading tome of the proofs 
taken in the cauſe, and on full debate ; 


Ir is ORDERED AND ADJUDGED BY THE CovrrT, that the 
defendant Bowen be diſmiſſed from the ſaid bill, and the matters 
and things therein contained, with coſts to be taxed by the 
deputy remembrancer of this court to be paid by the plaintiff to 
the defendant, 


Axscoms againſt STEDDALL and Others. 
Surry, 8th February 1719. 


THE plaintiff, as adminiſtrator with the will annexed of D. 
Maynard, deceaſed, ſtated, that the ſaid D. Maynard was 
at his death, and for nine years paſt had been, farmer of all and 
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ſtates, that he 
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from May to 
November into 
cheeſes, and 
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tle plaintiff in 
lieu of tithe 
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that he had paid 
him the tithes 
of oats, pig*, and 
hemp, in kind; 


that there are 
moduſes of 1d, for 
for calves ; and 
4d. and 2d. for 
E after offerings 3 


that he had ten- 
dered the tithes 
of onions, tur- 
nips, and car- 
rots, in kind. 


The evidence 
re ad. 


The bill diſmiſ.- 
ſed with cvits. 


Hirtany Trnu 
6. G80. 3. 


The farmer of 
Se. Janes the As 
15 1 le, in the pa- 
riſn of Tar dridge, 


in Surry, is entitled to tithes in kind of Tand idge Mead, Hoary Mad and Black Greve Coppice, lying n 


the N A of the county from Gy Mead ſouthwaid, 
2 all 
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all manner of tithes, duties, oblations, obver Fons, and ems/y, 
ments thentofore belonging to the late diflolved priory and 
convent of the houſe and churches of Saint James the Apsile, in 
Tandridge, in the county of Surry, ariſing, &c. out of the land; 
and tenements lying in the Weald or ſouth part of the pariſh ai 
Tandridge, that is to ſay, from Gay Mead fouthward ; that he 
was alſo, during the ſaid time, proprietor or farmer of a portion 
of tithes, containing all manner of tithes and other duties ariſing 
out of the places aforeſaid; that the ſaid D. Maynard died on 
the ninth of Ofober 1709, having made his will; and that the 
executor thereto renounced the ſame; and that adminiſtration 
with the will annexed was duly granted to the plaintiff, whereby 
he became entitled to the ſaid tithes, and to all arrears thereof, 
due in D. Maynard”s life-time, and ſince his death; that the 
defendant, during the laſt four years of the life of D, Maynard, 
and fince his death, had held and occupied meadow, paſture, 
and wood ground in the ſaid weald, and had ſeveral titheable 
matters thereon, but had paid no tithes, or made any ſatisfaction 
for the ſame. The bill therefore prayed a diſcovery of the 
lands, and of the quantities, qualities, and values of his tithes, 


The defendant ſaid, that for ſix years paſt he had occupied h. 
Tandridge Mead and Hoary Mead, and had yearly, during that at 
time, about five loads of hay from off the ſaid two meads, which m 
was worth twenty ſhillings a load; that he had alſo occupied w 
Black Grove Coppice, which he cut in the year 1710; that the h 
tithes thereof were worth thirty ſhillings for the faggots, and f. 
ten ſhillings for the poles; that the ſaid coppice ground lies p 
within the Weald of Surry ; and therefore he inſiſted. that it was a 
tithe free. He alſo ſaid, that he believed his landlord appre- ti 
hended that Tandridge Mead and Hoary Mead were alſo exempt te 
from the payment of tithes, for that he had let him the ſame h 
tithe freez and that he had never paid any tithes for the ſame, tl 
nor had ever heard that Maynard had received any tithes for v 
the ſame. h 

The plaintiff replied; the defendant rejoined ; and witneſſes l 


were examined; and upon opening the bill, and reading an : 
affidavit of ſervice of the ſulpæna on the defendant to hear judg- l 
ment; and alſo his anſwer ; and a leaſe of the tithes granted to C 
Maynard, and the letters of adminiſtration to the plaintiff; and k 
no counſel appearing for the defendant ; 


Ir is ORDERED BY THE Covnr, that the defendant ſhall 
ſatisfy and pay to the plaintiff tithes in kind for the ſeveral 
titheable matters had and occupied by him within the faid 
Weald or ſouth part of Tandridge for the time demanded by the 
bill. And it is referred to the deputy remembrancer to take 
the account, unleſs cauſe be ſhewn to the contrary z the defend- 


ant firſt paying five pounds coſts for this day's — | 
| pon 
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Upon reading the above order, and no counſel attending Anxscon 
for the defendant, it is ordered, on the twenty-fifth of February 3 : 
1719, by the Court, that the ſaid order be, and the fame is ,.. 83 — 
hereby made abſolute; and on the ſixteenth of Hay 1720, | 
upon reading the report of the ninth inſtant, it is ordercd, 
that the ſame be contirmed with coſts, 

Tuo. Buzy, 
Ro. PrICE. 
Ja. MonTaGue, 
F. PaGE. 


AwsREY, Bart. againf Sr. Jonn, We rr 
KO. 1s 


Glamorganſhire, 11th February 1719. 
THE bill ſtated, that for twelve years paſt the plaintiff had The impropria- 


been farmer or impropriator of the tithes of corn, grain, 0" of the parith 
and hay, yearly ariſing in the pariſh of Penmarke, in the county Nau — 
of Glamorgan, by leaſe from the dean and chapter of Gloucefter, in not om rg 
and by virtue thereof ought to have had and received the faid the tithes ot hay 
tithes, or ſome compoſition in lieu thereof, as his predeceſſors arifing in the 
had done; that the defendant, for ſeveral years paſt, had held n. 
arable, meadow, and paſture grounds therein, and had yearly 
mowed graſs, and made the ſame into hay, the tithe whereof 
was worth two ſhillings an acre, which the defendant ought to 
have paid him ; but that he had refuſed ſo to do, on pretence of 
ſome compoſition or yearly payment in lieu thereof. The 
plaintiff alſo ſtated, that the vicar of the pariſh held half an 
acre of paſture land there, on pretence that it was in lieu of all 
tithe hay ariſing therein; but that the ſaid vicar is only entitled 
to vicarial tithes, and never had any right or title to the tithe of 
hay, or to any thing in lieu thereof; and that admitting he holds 
the ſaid half an acre of paſture lands, in lieu of tithe hay, 
yet that cannot & ęfcat the plaintiff of his right to tithe hay under 
his leaſe, nor can the defendant aſſign any good title to hold his 
lands exempted from payment of tithe hay in kind, or that 
the ſame is covered by any modus or cuſtomary payment, 
or that he hatl in any way whatever, paid the fame. The bill 
therefore prayed, that he may diſcover his title and exemption, 
and account for the value of his tithe hay for the ſaid twelve 
years ſo demanded by the bill. 


The defendant ſaid, that he did not know that the plaintiff 
was farmer, impropriator, or owner of the tithes of corn, 
grain, and hay, yearly ariſing in the faid pariſh, as ſtated in the 
bill, under the ſaid leaſe ; and he denied, that the dean and 
chapter are impropriators of the tithes of the hay in the ſaid 
parith, and in the titheable places thereof. He ſaid, that by 
ſome ancient endowment or preſcription, the vicars of the 
lad parilh have, from time immemorial, collected or com- 


R 3 pounded 
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pounded for the ſame, or have received a certain modus or ſyn 
in lieu thereof. He alſo ſaid, that the plaintiff had not aw 
right to the tithe of hay, for that he the defendant, and his 
anceſtors, for about forty-nine years laſt paſt, had yearly pad 
to the vicar of the ſaid pariſh, the reſpective ſums of fifty ſhi]. 
lings and ten ſhillings, by way of modus, in full diſcharge an! 
ſatisfaction of all tithe hay and agiſtments whatſoever for his 
and their lands, meadows, and paſtures therein; that the vic 
doth yearly receive ſatisfaction by way of modus, from other the 
inhabitants of the ſaid pariſh, for their tithe hay yearly; and 
that neither the plaintiff, nor any of his anceſtors, for ſeventy 
years paſt, had claimed or demanded any tithe hay in kind, or 
any modus or compolition from the defendant, or from any other 
inhabitant therein for the ſame. He denied, that the vicy 
holds half an acre of paſture land in the faid pariſh, in lieu of 
all tithe hay, and averred, that he had never paid tithe hay in 
kind to any perſon whatſoever, By his further anſwer he faic, 
that for thirtecn years laſt paſt, he had mowed ſeveral acres of 
graſs, the tithe whereof, one acre with another yearly, wa 
worth one ſhilling and twopence, and he inſiſted on the faid 
compoſition, but ſaid, that he was ignorant by whom it had 
been made, and that the preſent vicar, and bis predeceflors, had 
received from him and his anceſtor the ſaid yearly ſums in full 
diſcharge of tithe hay. 


The plaintiff amended his bill, and made the vicar a party 
defendant, and charged, that the vicar pretended that the ſaid 
vicarage was endowed with tithe hay, eſpecially with that which 
grows on the defendant Sr. che lands, and had yearly reccived 
the ſaid ſums of fifty ſhillings and ten ſhillings, in lieu of titke 
hay; but he inſiſted that the ſaid ſums, ſo received, were only 
in lieu of vicarial tithes, and that he had never any claim to the 
tithe of hay, or to any thing in lieu, nor can he, the defendant, 
{er forth by what right he is entitled to the ſame. The amended 
bill therefore prayed a diſcovery of his title, &c. 


Ihe defendant ſaid, that for twelve years paſt, he had been 
vicar of the ſaid pariſh, and as ſuch had received ſuch compoſi- 
tions yearly from the inhabitants therein in lieu of his vicarial 
ducs, but is not certain whether the vicarage is endowed with the 
tithe of hay; but that if it be ſo endowed, he had been greatly 
injured in having the ſame detained from him, for that he had 
never received tithe hay in kind, and that if it be found due to him, 
he hoped the Court would preſerve his intereſt. He confeſſed, that 
he hadreceived about fifty ſhillings a-year of the other defendant, 
but denied, thatany part of it was received in lieu oftithe hay ; and 
faid, that if it appeared that the tithe of hay belonged to him, 
the ſeveral ſums he received from his pariſhioners had not been 
received in the nature of a mdvs, for that his predeceſſors, when 
they gathered in their ſmall tithes in kind, had never received 
ay thing for tithe hay. He denied, that he had cver given to 
I | any 
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any pariſhioner any receipt for tithe hay, or that he ever meant 
{ to do, unleſs they thought fit to agree with him for the ſame ; 
and he inſiſted on his right, if at any time hereafter any right 
to tithe hay, or to any modus in lieu thereof, ſhould appear to be 


due to him. 


The plaintiff replied to both anſwers ; the defendants rezoined ; 
and divers witneſſes were examined on the part of the plaintiff 
and the defendant St. John ; and upon reading the leaſe made 
by the dean and chapter of Gloucgſter to the plaintiff, dated the 
fourth of December 1717 ; the defendants ſecond anſwer ; and 
the depoſitions of ſeveral witneſſes on the part of the defend- 
ant St. John; and on hearing what was infiſted on by the plain- 
tiff's counſel ; 


Tax CourT was not ſatisfied, by the proofs in the cauſe, 
that the impropriators or owners of the tithes of the pariſh of 
Penmarke have ever had or received the tithes of hay ariſing 
within the ſaid pariſh, and therefore did not ſec cauſe to relieve 
the plaintiff upon the matters ſuggeſted in his bill, 


Ir s THEREFORE ORDERED AND ADJUDGED BY THE Cour, 
that the bill be abſolutely diſmiſſed out of this Court, with coſts, 
to be taxed for the defendant St. John, by the deputy remem- 
brancer of this Court, 

Tho. Bury. 
Ro. Price. 
J. MoxTaGue. 


CoLEs againſf FRAPWELL. 
Somerſetſhire, 11th February 1719. 


TH E bill ſtated, that F, Loadington and W. Grubs, being ſeiſed 

in fee of all the tithes ariſing, &c. within the hamlet of 
Ha /age, in the pariſh of Wellon, in the county of Somerſet, and 
the titheable places thereof, did, by indentures of leaſe and 
releaſe, dated the third and fourth of July 1700, for the 
conſiderations therein mentioned, grant and convey the ſaid 
tithes to the plaintiff and his heirs for ever; that by virtue 
thereof the plaintiff had ever ſince been well entitled to all the 
{aid tithes ariſing within the faid hamlet, and the titheable 
places thereof, and ought to have received of the occupiers of 
lands there, all tithes of corn and grain, French graſs, cinque- 
foil, clover, and hay ariſing out of the ancient meadows, or ſome 
compoſition in lieu thereof; that for ſixteen years paſt, the de- 
fendant had held and occupied ſeveral acres of arable and in- 
cloſed grounds therein, from whence he had reaped and mowed 
cinquefoil, clover, and French graſs, and made the ſame into 
hay, or had thraſhed the ſame out for ſeed, the tithe whereof 
| K 4 was 
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was of great value, and was conſtantly paid to the former im. 
propriators, but that the defendant had neglected to pay the 


ſame. The bill therefore prayed a diſcovery of the ſaid tithe 
and an account for the ſame. 


The defendant admitted, that for ſixteen years paſt, he had 
occupied ſeveral acres of land and incloſed grounds, which were 
formerly arable lands lying in Haſſage, whereupon he had 
ſowed and mowed conſiderable quantities of cinquefoil, clover, 
and French graſs, which were made into hay, or thraſhed out for 
ſeed ; but he denied, that any tithes in kind were ever paid to the 
former impropriators for any cinquefoil, clover, or French graſs; 
and, confeſſing that he had not ſet out any tithe during the ſaid 
time, inſiſted on a modus of ſixpence, payable in lieu of the ſaid 
tithes ariſing within the ſaid hamlet. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 


were examined; and upon reading ſeveral depoſitions z and on 
debate had of the matters in queſtion ; 


IT is ORDERED BY THE Cour, that it be referred to the 
deputy remembrancer to take an account of what is due from 
the defendant to the plaintiff, for the tithes of all hay, cinque- 


foil, clover, and French graſs during the time demanded by the 
bill, 


In purſuance of the above order the deputy made his report, 
dated the fifteenth of December laſt, and upon reading the ſaid 
Cecree and report, it is, on the twenty-ſixth of January 1720, 
ordered by the Court, that the report be ratified and confirmed, 
and that the ſaid defendant do forthwith pay to the plaintiff 
nine pounds, four ſhillings, and ſixpence, fo reported due for 


his tithes, together with his coſts, to be taxed by the deputy 
remembrancer. 


Tuo. Bury. 
Jas. MonTacue, 
Ro. Price. 

F. Pace, 


Rowe againſi Tux Bisnoe or ExETER ; et e Contra, 
Devonſhire, 22d February 1719. 


HE bill ſtated, that the plaintiffs were owners, occupiers, 
tenants, and landholders of divers meſſuages, lands, gardens, 

and orchards, in the pariſh of Shobreok, in the county of Devon; 
that the plaintiff Rowe occupied a meſſuage, ſeveral gardens, 
orchards, and about eighty acres of land meadow and paſture; 
that the other two plaintifts occupicd the like ; that there were, 
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DURING THE REIGN OF GEORGE THE FIRST. 


cuſtomary ſums payable, by the occupiers of lands in the ſaid 
pariſh, to the rector in lieu of tithes in kind for the matters 
following, viz. for every cow having a calf within the faid pariſh 
ſeventeenpence, for and in lieu of tithe of the milk and calfof ſuch 
cow; for every milch cow milked within the faid pariſh, 
without a calf, elevenpence, for the tithe of the milk of ſuch 
cow; for every heifer the firſt year ſhe hath a calf within the 
ſaid pariſh, thirteenpence, for and in lieu of the tithe of the 
milk and calf of ſuch heifer; which ſaid ſeveral and reſpective 
maduſes were, by the cuſtom of the pariſh, due and payable at 
Michaelmas every year; for every hogſhead of cyder made 
within the ſaid pariſh of apples which grew and were gathered 
in the ſaid pariſh, eightpence, payable at Eafter, by the owners 
and proprietors of the apples, for and in lieu of the tithes of 
ſuch apples, and after that rate in proportion for a leſs quan- 
tity than a hogſhead ; for the tithes of all hoard apples of 
every tenement gathered within the faid pariſh, and not 
made into cyder, one penny, payable alſo at Eaffer by the 
owner of ſuch apples ; for the tithe of all firewood grown, cut, 
and burnt within the faid pariſh, on the farm on which the 
ſame grew, in every year, one penny, called a hearth penny, pay- 
able alſo at Eafter, by the tenant or occupier of the lands 
whereon ſuch wood grew; for the tithe of all fruit, herbs, roots, 
and other things ariling in gardens within the ſaid pariſh in 
every year, one penny for every garden, commonly called a 
garden penny, payable alſo at Eaſter by the tenants or occupiers of 
of ſuch gardens ; for the tithe of every colt foaled within the 
{aid pariſh, one penny, payable alſo at Eaſſer, by the owner or 
poſſeſſor of ſuch toal ſo foaled; and divers other moduſes or cuſ- 
tomary payments within the ſaid pariſh, which the rectors ac- 
cepted, and ought to accept for other titheable matters, in lieu of 
the tithes thereof; that all the ſaid modu/jes, &c. had been paid by 
the ſaid plaintiffs, in lieu of the ſaid tithes, to Michaelmas 1716, 
and that they were willing and ready to pay the ſame to the 
defendant,” who was then rector, but that he inſiſted on being 
paid tithes in kind for the ſaid years 1716 and 1717, whereas 
the plaintiffs had been under general compoſitions for the eaſe of 
the defendant, to pay yearly to him for all their tithes and 
cuſtomary payments within the ſaid pariſh, home to Michaelmas 
then laſt paſt, but without prejudice to the ſaid moduſes, or any 
way to extinguiſh the ſame; that the defendant inſiſted on 
being paid tithes in kind, and refuſed to accept the yearly com- 
poſitions, according to his agreement, though he never gave the 
plaintiffs notice that he would break the ſame, and refuſed to 
allow them any cuſtomary payments in lieu, or to diſcover 
the ſame; that the plaintiffs were in great danger of loſing the 
evidence of the ſaid meduſes or cuſtomary payments, their wit- 
neſſes who could prove the ſame being very aged and like to 
die. The bill therefore prayed a full diſcovery of the matters 

aforeſaid, 
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aforeſaid, and that the plaintiff's ancient witneſſes might be ex. 
amined, and their teſtimony preſerved, and the ſaid med:ſcs eſta. 
bliſhed by the decree of the Court. 


The defendant anſwered, and ſaid, that he believed the 
plaintiffs were occupiers of the ſeveral meſſuages, &c. as ſtated 
in the bill, and in the ſaid years had ſeveral milch cows, calves, 
&c. but he denied the ſaid ancient modyſes or cuſtomary yay. 
ments; and ſaid, that he had been informed that ſome of the 
late rectors had made general compoſitions with the landholders, 
for ſeveral groſs ſums, in lieu of all their tithes, payable at Lay 
Day and Michaelmas, and that his curate finding them under 
ſuch compoſitions, had agreed with them to Michaelmas 1717, 
but that he, the defendant, inſiſted on being paid tithes in kind 
for everything titheable ſince Michaelmat 1717; and that he had 
refuſea to allow of any yearly compoſition, modus, or cuſtomary 
Payment, nor could he give notice to the plaintiffs that he would 
break the ſaid compoſitions, he never having agreed to accept 
the fame after Michaelmas 1717, when he gave proper notice 
to the plaintiffs that he would take his tithes in kind ; and he 
ſpeaks as to the terriers. 


The biſhop of Exeter filed his croſs bill againſt ſeveral of his 
pariſhioners ſtating, that, for two years paſt, he had been rector 
of the ſaid pariſh, and was entitled to all great and ſmall tithes 
ariting therein; that the defendants were occupiers of ſeveral 
meſſuages, &c. and had ſeveral titheable matters ariſing therein; 
that he had applied to them, and expected to have received tithes 
in kind of the ſeveral matters from Michaelmat 1717, but that 
they pretended a modus or compoſition for the fame, The 
biſhop therefore prayed a diſcovery of their titheable matters 
and things, and an account for the ſame, 


The defendants admitted the plaintiff was rector of the ſaid 
pariſh, and entitled to great and ſmall tithes, or to ſome modus 
or other ſatisfaction for the ſame, and that from Michaelma: 
1717, they had been occupiers of divers meſſuages, &c. and 
had ſeveral titheable matters therein; but they inſiſted that 
there was, and time out of mind had been, paid by the owners 
and tenants of lands in the ſaid pariſh, to, and accepted by, the 
rectors of the ſaid pariſh, for the time being, certain modiſes or 
perpetual cuſtomary payments in lieu of tithes in kind, for the 
ſaid ſeveral kinds and ſpecies of the ſeveral titheable matters as 
mentioned in the original bill without interruption (except 
when the ſame had been ſuſpended by ſome compoſition for 
the whole tithes in groſs, wherein ſuch cuſtomary payments 
were included); and the faid defendants ſet forth the ſeveral 
titheable matters and things they had, and ſubmitted to pay the 
hearth and garden penny, with the other meds, 
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DURING THE REIGN OF GEORGE THE FIRST, 


To which anſwers in both cauſes, the plaintiffs replied ; the 
defendants rejoined z and witneſſes were examined in both 
cauſes, f 


The cauſe came on to be heard the fourth day of February inſtant, 
and upon reading the ſeveral proofs taken in the cauſe, and two 
paper books, both containing chiefly an account of the receipt of 
tithes and modiſe, and other matters relating to the tithes of 
Shobraotk; and one of the ſaid books dated 1646, and the other 
1656 and 1660 ; and ſeveral receipts relating to the tithes of 
the ſaid pariſh, dated 1690, and ſo on; all which were fully 
proved in the original cauſe ; 


Tas CourT was unanimouſly of opinion, that the ſeveral 
and reſpeclive modyſes, for the ſeveral and reſpective things 
mentioned and inſiſted on by the plaintiffs in the original bill, 
and in their anſwers to the croſs bill were fully and well proved, 
and ought to be confirmed and eſtabliſhed by the decree of this 
Court, but declared, that his lordſhip might try the ſaid moduſes 
at law, if he thought fit ſo to do, and he was to give his anſwer, 
whether he would go to a trial at law ? 


And whereas, by an order of court, dated the tenth of 
February inſtant, upon the motion of the Biſhop, it was ordered, 
that this cauſe ſhould ſtand over for his lordſhip to conſider of 


And theſe cauſes now ſtanding in the paper accordingly, his 
lordſhip gave his anſwer, that he ſubmitted to the opinion of 
the Court, and would not go to a trial at law, 


WHEREUPON IT 1s ORDERED, ADJUDGED, AND DECREED BY 
THE CoukT, that the ſeveral and reſpective modu/ſes for the 
ſeveral and reſpective things mentioned and inſiſted upon by 
the plaintiffs in their original bill, and in their anſwer to the 
croſs bill, be and are "pſu confirmed and eſtabliſhed by this 
Court; and that the ſaid croſs bill do ſtand abſolutely diſmiſſed 
out of this Court, 

Tho. Bury, 
Ro. Price. 
F. Pace, 


N1cnoLas againſt ELLIOT. 


Surry, 26th February, 1719. 
THE bill ſtated, that the plaintiff, for fifteen years paſt, had 
been vicar of the pariſh and pariſh church of Shal/ferd, in 
the county of Surry, with the chapelry of Bramley, in the pariſh 
aforeſaid annexed ; that by endowment, or otherwiſe, he was 


5. C. Bunb, 19. S. C. 2. Eq. Abr. 734 8. C. 2. 
; entitled 
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entitled to have and receive all tithes and profits ariſing therein, 
and in the titheable places thereof, which conſiſted of all ſmall 
tithes, mortvaries, and offerings, and alſo the tithes of wood, peaſe, 
and beans, in the common fields, or cloſes, or titheable places 
therein ſet, drilled, or ſown in rows and ranks, and ſometimes 
with carrots between the rows. which are hand weeded or hoed 
in a garden-like manner; that the defendant Elliot rented and 
occupied ſeveral farms and lands within the faid parith, and 
yearly reared, kept, felled, and cut great quantities of titheable 
matters, and carried away and converted the ſame to his owa 
uſe, without ſetting out the tithes thereof, or making any ſatis- 
faction for the ſame; that the ſaid defendant having rented 
great part of the impropriate tithes with the other defendant 
Smithier, they had, for ſeveral years, forceably taken and carried 
away great quantities of the tithes of peaſe and beans that were 
ſet and planted in a garden-like manner in the fields, by the 
inhabitants throughout the divition, rented by the ſaid defend- 
ant Elliot, and which tithes belonged to the plaintiff, but that 
they had refuſed to diſcover the values thereof, or to make the 
plaintiff ſatis faction for the fame, pretending, that the plaintiff's 
Tight to ſuch tithes is deſtroyed, becauſe lately there has been no 
ſpade uſed with the plough in turning the ground, though 
the planted crops, and all other managements are ſtill the ſame 
in nature and quality, and as much a garden huſbandry, as when 
the ground was turncd with the plough and ſpade, and though 
the plaintiff's right hath been affirmed by two decrees, the firit 
againſt the defendant Elliot, in the year 1711 (a), and the ſecond 
againſt Auſten and Others, in the year 1715 (6), from which 
decree, the ſaid Arften, being owner of the ſaid impropriate rec- 
tory of Sha!f:rd, appealed ta THE Huvst oF Lokbs, where the 
ſame was heard on the twenty-fourth of Fanuary 1717, and the 
faid appeal and petition diſmiſſed; that the defendant Elli, 
upon the plaintiff demanding of him the tithes of peaſe and 
beans, affirmed, that if any tithes were payable for them, it 
muſt be by his landlord Mr. Au//en, he having by leaſe cove- 
nanted to indemnify him for ſuch tithes; that he had never paid 
for tithes for the ſame ever ſince the decree, and would never 
come to an account, or pay to the plaintiff any tithe for the 
herbage for the great number of barren cattle by him kept for 
ſeveral years paſt, though he yearly bred, reared, bought in, 
and kept numbers of ſuch cattle, and alſo fed cattle on turnips, 
or make the plaintiff any ſatisfaction for the ſame. The bill 
therefore prayed, that the defendant might be ordered to an- 
ſwer the matters aforeſaid, and to pay the plaintiff the values ct 
his tithes, and that the plaintiff might have all the penalties and 
forfeitures due by law for not juſtly paying the tithes in the bill 
mentioned. 


(a) See vol, 1. page 523. (8) Ante, Page 20. 
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DURING THE REIGN OF GEORGE THE FIRST, 


To which bill the defendants appeared and anſwered, and ad- 
mitted that the p!.intiff was vicar of the faid pariſh ; and they 
put in the like anſwer, as they had done to the former ſuits, 


The plaintiff replied, and the defendants rejoined, but the 
plaintiff did not proceed to examine any witneſſes in this cauſe, 
in regard there was another cauſe in this court depending, 
wherein witneſſes were examined on the part of the plaintiff 


S$mithier and the ſaid Nicholas. 


By an order, made the fourth of November laſt, both the ſaid 
cauſes were ordered to be heard together, and the depoſitions, 
taken in the cauſe of Smithier v. Nicholas, were ordered by con- 
ſent to be read in this cauſe ; and by a ſubſequent order, made 
the twenty- ſecond of February inſtant, all parties were at liberty 
to prove exhibits viva voce at the hearing. 


Upon hearing what was alledged by counſel, and reading a 
releaſe under the hand and ſeal of the plaintiff Nicholas to the 
defendant Alliat, upon the payment ofthis tithes, therein men- 
tioned, to the plaintiff, dated the eighteenth cf April 1719; 
and alſo an indenture, purporting to be a leaſe made between 
Jebn Auſten and Robert Elliot, dated the twelfth of April 1699 


IT 15 ORDERED BY THE Cova, that the bill, as againſt the 
defendant Fllizt, be and is hereby abſolutely diſmiſſed out of 
this Court with coſts, to be taxed for the ſaid defendant by the 
deputy remembrancer of this court, from the date of the ſaid 
releaſe given by the plaintifF to the detendant iat. 


SMITHIIR againſ? NIicnOLAS and ELL1orm. 
Surry, 26th February 1719. 
THE bill ſtated, that J. Auſlen, deceaſed, being ſeiſed in fee, 


or of ſome other good eſtate of inheritance, of the impro- 
priate rectory of Shalford, in the county of Surry, with the 
chapelry of Bramley annexed, was thercby entitled to all the 
great tithes ariſing within the ſaid chapelry and rectory, and in 
the titheable places thereof; that in the year 1690, he demiſed 
to the father of the defendant Z/lict, the tithes of corn, grain, 
and hay, and all other tithes belonging to the ſaid rectory, 
within the ſouth and ſouth-eaſt parts of Sha/fzrd, to hold for 
twenty-one years, from Michaelmas 1691 ; that the ſaid Ele 
father ſoon afterwards aſſigned the ſaid leaje to the ſaid Ellict, 
his ſon; and that he, as leſſee of the faid reftory ard chapelry, 
was entitled to all the tithes of corn, grain, graſs, hay, and to the 
tithes of peaſe and beans ſet, drilled, or ſown in rows, and 
afterwards hand-weeded or hoed in a garden-like manner, pre- 
pared with the plough, ariüng within the nortb part of the _ 
Pony 
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pelry of Bromley ; that the defendant Ellizt, in the year 1704, 
in conſideration of one hundred and forty pounds a- year, demiſed 
the ſaid tithes, ariſing in the north part of the ſaid chapelry, 
to the plaintiff, who continued as tenant thereof till the year 
1712 3 that there had been two different ways of tilling and 
preparing the lands and grounds within the ſaid rectory and 
chapelry, whereon peaſe and beans have been ſet, drilled, or 
ſown in rows, and which were afterwards hand weeded or hoed 
in a garden-like manner ; one way with the ſpade, or with the 
plough and ſpade, and the other with the plough only, and that 
the tithes of the peaſe and beans planted, ſet, drilled, and ſown, 
on lands prepared with the ſpade, or with the plongh and 
ſpade, have been enjoyed by the wicars of the ſaid pariſh 
and chapelry as ſmall vicarial tithes ; that the tithes of the peaſe 
and beans, planted and ſown upon lands and grounds prepared 
with the plough only, and where no ſpade hath been uſed, were 
reputed to belong to the impropriators of the ſaid pariſh, which 
manner of tithing was obſerved in the pariſh till the year 1711, 
when the defendant Nicholas obtained a decree in this court, 
whereby the titaes for peaſe and beans, drilled or ſet in rows in 
a garden-like manner, though the lands were prepared with the 
plough only, were adjudged to belong to him as vicar. The 
bill therefore prayed that the defendants might be compelled to 
anſwer the premiſes; and that if the court ſhould be of opinion, 
that ſuch tithes in arrear do belong to the defendaat Nichslas 
and ſhould decree the ſame againſt the plaintiff, that then the 
ſame may be allowed by the defendant Elliot, who had received 
a ſatisfaction from the plaintiff, as if the plaintiff was entitled to 
the ſame by virtue of the agreement made with him, 


To which bill the defendants appeared and anſwered ; the 
plaintiff replied to the anſwers ; and witneſſes were examined 
on the part of the plaintiff and the defendant Nicholas, and upon 
reading an indenture of leaſe, made by J. Auflen to Rebert 
Elliot, dated the twelfth of April 1690, and hearing what was 
infiſted on by counſel on both ſides, 


IT is ORDERED By. THE Cour, that the bill be, and the 


miſſedwithcoſts. ſame is hereby diſmiſſed out of this Court againſt the defend- 


ants, with coſts, to be taxed for the ſaid defendants, by the 
deputy remembrancer, to whom it is referred to tax the ſame. 


8 Tuo. Boxr. 
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Dopson againff OLIVER. 
Suſſex, 16th May 1720. 


THE plaintiff, as rector of Huſterpoint, in the county of Suſſex, 
filed his bill to have a diſcovery, account, and payment of 
and for the tithes of a water corn-mill, and for the great and 
ſmall tithes of the farm and lands occupied by the defendant, 
according to the following rates, viz. every tenth toll diſh, or 
pint of corn received by the defendant, for corn ground at the 
{aid mill; the tithes in kind of corn, grain, hay, milk, calves ; 
and Eaſter offerings. 


kind of hay, corn, calves, milk; and Eafter offerings. 


The defendant admitted, that he was occupier of the mill 
and farm in the bill mentioned, but inſiſted, that the mill, 
having been built beyond memory, was an ancient mill, and 
ought not to pay tithes ; and that, for the other titheable mat- 
ters, the plaintiff had, for the time demanded by the bill, re- 
ceived the tithes of his corn, grain, and hay, in kind ; that 
he had, according to agreement, paid him tithes for the calves 
he had; and that as to the tithes of his milk, he had ſet out 
the tenth part in ſuch manner as is ſtated in the anſwer (a). 
He confeſſed, that he had five perſons in his family above ſix- 
teen years of age, but ſaid, that he knew not whether any Zafler 
ofterings were due for them, 


The plaintiff, by a ſpecial replication to the defendant's an- 
ſwer, admitted that the deſendant had paid the great tithes of 
corn, grain, and hay, and therefore waived his right thereto, 
and diſcharged the defendant from the examination of witneſſes 
concerning the ſame. The cauſe being at iſſue on both fades, 
and witneſſes having been examined for both parties, it came on 
to be heard on the twenty-third day of Febrnaty laſt, when, upon 
reading ſeveral depoſitions in the cauſe, the Court directed. it 
for to ſtand over further hearing, and it came on to be further 
heard this day, when the plaintit? relinquiſhed his demands of 
tithes of calves, | 


Taz Court, after reading ſeveral proofs, ordered the de- 
fendant to account for the tithes in kind of his milk, for 
the time demanded by the bill, unleſs he could prove be- 
fore the deputy the time when the plaintiff ſent a note to him 
in writing, ſignifying therein, that, for the future he, the plain- 
tiff, expected the defendant to ſet out the tithes of his milk upon 
every tenth meal, and that the plaintiF would fetch it away; 
and, in ſuch caſe, the deputy was ordered to take the account, 
only from the time of the delivery of the ſaid note. The de- 


() See antc, page 46. and 124. 
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The rector of 
Huflerpoaint, in 
Suſſex, claims e- 
very tenth toll 
corn, taken by 
the owner of a 
water-corn mill, 
in lieu of the 
tithes thereof ; 
and the tithes in 
S. C. Bunb. 73. 


The deſendant 
ſays, that the 
mill is an ancient 
mill and tithe 
free; that the 
plaintiff had re - 
ce ved the tithes 
of tay and corn 
in kind ; that he 
hadcompounded 
for his calves 3 
that he had ſet 
out his tithemilk 
as alledged ; and 
that no off. rings 
were due. 


The plaintiff 
waives his de- 
mand, as to hay, 
corn, and calves, 


The cauſe di- 
rected to ſtand 
over tor turther 
hearing. 


The tithes of 
milk decreed to 
be paid in kind, 
unleſs the de. 
fendant could 
prove the plains 
tiff 's conſent to 
take every tenth 
meal, &c 

e Bunb. 73. 
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Dodson 
againſt 
Or vA. 
The Eafter of- 
ferings decreed. 


The Court di- 
vided in opinion 
as to the tithes 
of the corn- mill; 
and no applica 
tion being made 
for rehearing; 


an account is or- 
dered to be ta- 
ken of the tithes 
of milk and 


Zaſter offerings, 


DECREES IN TITHE CAUSES 


fendant was alſo decreed to account for the Faſter offerings for 
himſelf and family, after the rate of twopence a-head. But 23 
to the demand for the tithes of corn and grain ground at the 
corn mill, the cauſe was ordered to ſtand over for counſel on 
both ſides to be heard on the point (a), and for the Court to give 
their final opinion therein. 


The cauſe accordingly ſtood in the paper the fourth of May 
1721, and after hearing counſel on both ſides, the Court was 
divided in their opinions, which they gave ſeriatim (5), touching 
the tithes of the ſaid mill, and neither party afterwards made 
any application to the chancellor for a rehearing before him and 
the barons, but on the twenty-ninth day of November 1721, the 
plaintiff, by his counſel, conſenting in court to waive his further 
proſecution for the tithes of the faid mill, 


IT was ORDERED, that the defendant ſhould ſhew cauſe why 
the deputy remembrancer ſhould not be at liberty to proceed 
to take and ſtate an account of the tithes of milk and Eaſter 
offerings, which ſaid order was made abſolute on the niath of 
December tollowing. 


In obedience to the ſaid order the deputy made his report, 
dated the twenty-ſecond day of November laſt, and upon reading 
the ſaid orders and report, and the plaintiff's counſel praying 
that the ſame might be confirmed with coſts, and no exceptions 
having been filed thereto, and the defendant's counſel praying 
that the ſaid coſts might be ſpared, foraſmuch as he had been 
at great expences in defending his right againſt plaintiff's de- 
mand of the tithes of the ſaid mill, 


It is ordered, on the tenth of December 1722, that the report 
be ratified and confirmed, and that the defendant do forthwith 
pay to the plaintiff three pounds, eight ſhillings, and ſixpence, 
for his tithes of milk and Eaſter offerings, ſo reported due, with 
his coſts, to be taxed for the tithes of milk and Eafter offerings ; 
and on the twenty-fourth of February 1723, the final report 
was made and confirmed, with coſts, and the original decrce 
ordered to be enrolled, 

e Ja. MonTacus. 
Ro. Pkice. 
F. Pace. 
G1LBERT. 


fa) The queſtion was, whether tithes 
of an ancient corn-mill, that had never 
paid tithes, were payable or due of 


ſonal tithe and the defendant ought not 
to account. 
Mx. Baron MonTacue, That the 


common right? S. C. Bunb. 73. 
(6) The following opinions are taken 
out of the exchequer chamber minute 
VIE. 
Ma. Baron Pace. No tithes due 
for an ancient mill, for which no tithes 


have been paid; tithe of a mill is a pere 


defendant ought to account for the 
tithe mill by paying the tenth toll diſh. 
Ma Bao Faice, The ſame 
opinion. 
L. C. BAR oN Bury. Of opinion the 
defendant ought not to account. 
. The Court divided. 
Jorbiaw 
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JorDEN again JENKINS. EarranTxn My 
: 6. Geo. 1. 
Shropſhire, 23d May 1720. 


TH. bill ſtated, that the plaintiff was rector of the pariſh The rector of 
church of Little Wenlocł, in the county of Salep, and by his Little Wenleck, in 
inſtitution therein, was legally entitled to all and ſingular the * n 
tithes, both great and ſmall, and particularly to the tithes of all 4h. 8 
wood cut or fallen within the ſaid pariſh ; that Sir William For- in Holbrook Cop- 
refer, for ſeveral years paſt, had been ſeiſed of ſeveral parcels ice, and fold to 
of coppice grounds within the ſaid pariſh, the tithes whereof on 1 * IS 
felling of the ſame, were always paid to the rector there; that ug of Liighten 
the defendant Colley, having bought or made ſome contract with Furnace, 

the ſaid Sir William Forreſter for the coppice woods and other 

wood growing in a coppice called Holbrook Coppice, containing 

about one hundred acres, did, in the year 1716, fell and cut 

down the ſame, and did cut up and cord the wood fo felled, 

and convert the ſame into charcoal, without giving the plaintiff 

any ſatisfaction for the ſame ; he pretending that there is ſome 

modus payable in lieu of the tithes thereof. The bill therefore 


prayed a diſcovery of the ſaid tithes, and an account and ſatiſ- 


; faction for the ſame. 


The defendant Colley ſaid, that he believed the plaintiff was 


rector of the ſaid pariſh, and that he was entitled to all tithes, 


both great and ſmall, except to the tithes of wood ; for that 
he remembered, when, about twenty-one years before, the ſaid 


= wood had been cut down for the uſe of Leighton Furnace, no 


| tithes had, to his knowledge, ever been paid to or demanded by 


the then rector, or any compoſition made with him for the 
ſame. 


The defendants Jenkins and Boycott alſo admitted, that the 


8 plaintiff was rector as aforeſaid, and entitled to the great and 
ſmall rithes ariſing in the pariſh ; and faid, that Sir William 


n F 28 * . 


N 
* 
us 
4 
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* 
* 
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Forreſter was ſeiſed of ſeveral woods therein, but whether the 
plaintiff, as rector, is entitled to the tithe of wood, they knew 
not, for they had never heard that any tithes had been ever 
paid or demanded for the ſame ;z that they were jointly concern- 
ed with Lord Torrington in Leighton Furnace, and had for ſeve - 
ral years employed the defendant Cz/ley to manage the ſaid fur- 
nace, and to buy cordwood for the ſame ; and they ſaid, they 
believed that he had agreed with Sir William Forreſter tor the 
cordwood in Helbrook Coppice, but that what particular cords had 
been cut down, or the values of the ſame, they knew not, bur 
imagined that the defendant Colley had, to the beſt of his remem- 
brance, ſet forth the ſame, 
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againſt 
Ir EINS. 


* N. Trim, 


6. Gro. 1. 


The leſſee of the 
tithes of Mid- 


one, including 
the towns of 


Stone I tet, WW ſe 
tree, and Lad. 
dingten, in Kent, 


Claims the tithes 


of hops in kind, 
S. C. 8 Vin, Abr. 


585, notis. 


DECREES IN TITHE CAUSES 


The plaintiff replied; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon reading the proofs, and 
on full debate of the matter, 


IT 15 ORDFRED BY THE CovRr, that the defendants Jenin 
and Boycott do forthwith account before the deputy remen. 
brancer for all the tithe of the underwood fallen in Holben 
Coppice, and all other places within the ſaid pariſh, according ty 
the time demanded by the bill; and that the bill be diſmiſl:y, 
as againſt the defendant Colley, without coſts, 


In purſuance of which order the deputy made his repor, 
dated the fixtcenth of November inſtant and upon reading th: 
decree and report, without exceptions, it is ordered, on the 
twenty-fourth of November 1720, by the Court, that the fail 
report be ratified and confirmed, with coſts, to be taxed, an| 
that the defendants do forthwith pay to the plaintiiF twenty 
pounds, ſo reported due for the tithe of underwood of the (i 
coppice. 
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Tuo. Bury. 
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Ken, 15th July 1720. I f 

THE bill ſtated, that, for four years paſt, the plaintiff he od 
been leſſee of the tithes of corn, grain, and hops ariſing of 

and belonging to the rectory or parſonage of Maidſlone, in ti: po 
county of Rent; of the tithes of hay and hops in the borourh We 
of Stone; of corn, grain, and hops in the borough of Vi bo 
parcel of the ſaid rectory ; of the tithes of corn, grain, and he 
hops in Loddington; and of the tithes of corn, grain, hay, hops tic 
and ſmall tithes in the borough of Weree, parcels of the fail ſto 
rectory : that the defendant, in the year 1719, occupied, in the WWF ed 
ſaid rectory, ſeven acres of hop-ground, lying within the bv. tit] 
roughs of Stone, Week, or Weſtree, and bad a quantity of he mi: 
growing thereon, the tithes whereof the plaintiff was entitled tee 
receive; that, before the time of picking the ſaid hops, he ha: anc 
given notice to the defendant that he would take the tithes d ten 
the ſaid hops in kind; that the defendant agreed thereto, an. WF van 
promiſed to ſet out the full tenth part of the ſaid hops juſts fuſ 
in kind; that at the beginning of the picking, for about f tit) 
days, he did ſo ſet out the tithes thereof by the tenth buſſi, ane 
after they were picked from the bine; that he, the plaintiff, fen 
his ſervant, took and carried the ſaid tithes away, and expect: WF pol. 
that the defendant would have continued to ſet out the tithes "BF Th. 


tht he 
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in the 
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he fall 
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DURING THE REIGN OF GEORGE THE FIRST. 


the ſame method, when he had picked the remainder ; that the 
defendant forbore picking for ſome time, and ſent the plaintiff 
word that he would not ſet out the tithes of his hops by mea- 
ſure any longer, but would lay down on the ground every 
tenth pole of hops for the plaintiff to pick and carry away; but 
that, the ſaid method being unuſual and unequal, he had refuſed 
to agree thereto, and had informed the defendant of his refuſal ; 
that nevertheleſs the defendant picked the remainder of his 
hops, and took the ſame away, without paying his tithes in kind, 
or making any ſatisfaction for the ſame. The bill therefore 
prayed, that the defendant might pay his tithe hops in kind, and 
anſwer the matters complained of in the bill. 


The defendant ſaid, that he believed the plaintiff was leſſee of 
the tithes, and entitled to receive the tithes of hops in the bo- 
roughs of Stone, Week, and Weftree, parcel of the rectory of 
Maidtne, or ſome compoſition in lieu thereof. He admitted, 
that in the year, ending at Michaelmas 1719, he had ſeven acres 
of hop-grounds lying in the ſaid boroughs, and that he had 
great quantities of hops therein; that the plaintiff did, ſome 
thort time before he began to pick his hops, put up a writing 
ſignifying, that he would receive the tithes of hops in the ſaid 
year in kind, unleſs the planters would make a new compoſi- 
tion with him; but he denied that he had any perſonal notice; 
and ſaid, that the plaintiff had refuſed to take the old compo- 
ſition of twelve ſhillings an acre, and that he had offered to 
give him fifteen ſhillings an acre, which the plaintiff had alſo 
refuled to receive. He alſo admitted, that at the beginning 
of the picking, he did, for a few days, pick here and there a 
pole that was forwarder than the reſt ; that the hops io picked 
were meaſured and ſet out for the plaintiff by every tenth 
buſhel, which tithes the plaintiff had carried away; anc. that 
he had ſent word to the plaintiff, that he would give him no- 
tice when he picked the remainder. He ſaid, that he under- 
ſtood the tenth part of the bines, as well as of the hops, belong- 
ed to the plaintiff, and that therefore he deſigned to ſet out the 
tithes by the pole, and not by the buſhel, that the plainti{F 
might provide perſons to pick the ſame ; that on the ſeven- 
teenth of Auguſt, he began to pick the reſidue of his {aid hops 
and that his ſervants, as they went on, ſet out cqually every 
tenth pole for the plaintiff's tithes z but that the plaintiff's ſer- 
vants had demanded every tenth buſhel for the tithes, and re- 
fuſed to accept the tenth pole, or to pick or take away the 
tithes of the hops ſo ſet out; but had left the ſme unſtripped 
and unpicked on the defendants ground; and that he, the de- 
fendant, had ſtripped the bines from the poles, and fincked up the 
poles, and left the bines on the ground for the plaintitf's uſe. 
The defendant ſet forth the quantities and valucs of the hops 
he had fo picked, and denied, that he had agreed 
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Brie the tithes of all his hops by meaſure ; or that there was, to his 
1 knowledge, any cuſtomary way of tithing hops in the ſaid pa. 
| riſh, or that the tithe of hops had ever before been demanded in 
kind, but ſaid, that ſome compoſition had conſtanily been pail 
in lien thereof, and that the ſctting out the tenth pole or hill 
is as equal a way of tithing, as ſetting them out, when picked, by 

the tenth buſhel, 


The defendant he plaintiff replied; the defendant rejoined ; and witneſſes 

ordered to ac- . . a 

e. unt nf, Kc. Were examined on both ſides; and upon opening the bill and 
reading an order whereby the ſaid defendant undertook to ap- 
per gratis at the hearing, and the anſwer, and no counſel at. 
tending for the defendant ; 


IT 18 0R DERED BY THE CovrrT, that the defendant do 2c. 
count with the plaintiff for the value of the tithes of the hops in 
queſtion ; and it is referred to the deputy remembrancer to take 
the ſaid account, unleſs cauſe be ſhewn to the contrary ; the ſaid 
defendant firſt paying five pounds coſts before he be heard. 


The defendant This cauſe now, on the tenth of November 1720, ſtanding in 

appears and the the paper, and counſel appearing for the defendant, a decree 

evidence Þ read. made in this court on the ninth of June, in the third of Jane: 
the Second, in the caſe of Chitty v. Reeve (a); another decree, 
dated the eleventh of May 1704, in the caſe of Gee v. Perch (6); 
another decree, dated the ſeventeeth of November 1698, in the 
caſe of Gee v. Perch (c), all relating to the tithes of hops, were 
read; together with all the depoſitions taken on the defendant's 
part, and the matter fully debated, when 


The tithes cf TE CourT declared that hops are not titheable until they 
hops orcered to are picked, and that the tithes thereof ought to be paid in kind b 


be paid hy every . : 1 
tereh buſhel of the buſhel, viz. every tenth buſhel of the whole after picking; an, 


was ere Ir is THEREUPON ORDERED, that the defendant ſhall ac- 
e De * count for and pay to the plaintiff the full value of the tithes or 
tenth part of the hops, which the defendant had growing 
within the ſaid pariſh, during the time in the bill mentioned, 
after the rate and manner aforeſaid ; and it is referred to tlic 

deputy remembrancer to take the account. 


In purſuance of the above order the deputy remembrance: 
made his report the eleventh inſtant ; and upon reading the ſame, 


no exceptions being filed, it was, on the twenty-ſecond cf F. 


bruary 1720, ordered, that the report be confirmed with coſts, 
to be taxed, and that thedetendant do pay to the plaintiff twent 
pounds, nine ſhillings, and ſixpencc, fo reported due for his tithe 
Lops. Tho. Buxr. 

Ro, Price. 
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DURING THE REIGN OF GEORGE THE FIRST. 


Joxxs againſt CAwTHORNE, 
and 
DENs rox againſt JIox Es. 


Cambridgeſhire, 15th July 1729. 


THE bill ſtated, that the plaintiff, in the year 1714, was 
legally inſtituted and inducted into the pariſh church of 
Downham, in the Ie of Ely, as rector there, and is thereby en- 
titled to receive the great and ſmall tithes ariſing therein, and 
alſo all Eafter offerings and other duties according to the 
cuſtom of the ſaid pariſh ; that the defendants, from the twen- 
ty-fourth of October 1716, held and enjoyed, in the ſaid pariſh, 
divers lands and tenements, on which they reſpeCtively had 
great numbers of milch cows, from which they had milk, but 
the tithes of which they neglected to ſet out, and had refuſed 
to make any ſatisfaction for the ſame, on a pretence, that there 


0 are certain moduſes payable in lieu of the tithes of cows and milk, 
although they knew that it had been determined by the Court, 


that there are no ſuch modyſes as they pretend, and that the 


1 tithes of milk ought to be ſet forth in kind. The bill therefore 
& prayed a diſcovery of the lands which the defendants occupied 


in the faid pariſh ; the number of milch cows they had kept ; 


© andthe quantities of milk ſuch cows had given. 


The defendants Cawthorne, Leaford, South, and Langmm 
ſaid, that they believed the plaintiff was rector of the ſaid pariſh, 
and entitled to all tithes, or to ſome modus in lieu thereof; and 
they ſet forth reſpectively the number of milch cows which each 
of them had, the quantity of milk the cows had given, and the 
value thereof; but they inſiſted, that within the ſaid pariſh of 
Downham, and the titheable places thereof, there was and is an 
ancient modus, payable in lieu of tithe milk; that is to ſay, for 
every new milch cow, the yearly ſum of twopence ; for every 
old milch cow, the yearly ſum of three halfpence; and the whole 
morning's milk on every IWhitſun Monday, to be milked by the 
owners of all milch cows within the ſaid pariſh, and to be, upon 
that morning, carried home to the parſonage houſe, by the ſaid 
owners, their ſervants, or agents, which ſaid ſums of twopence, 
for a new milch cow, and three halfpence for an old milch cow, 
are due and payable to the rector of Downbam, for the time 
deing, at Eaſter yearly, in full ſatisfaction of all tithe milk 
yearly ariſing within the faid parith and the titheable places 
thereof; and that the ſaid plaintiff had accepted thereof. 


The defendants Denſſen and Cole ſet forth the number of 
tieir milch cows; the quantities of milk they had produced, 


3 and the values of the tithes thereof; and inſiſted on the modus in 


lieu of the tithe of the ſaid milk. 
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againſt 
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DECREES IN TITHE CAUSES 


To the anſwers of the defendants Cawthorne and others, the 
plaintiff filed a ſpecial replication, and thereby waived his de. 
mand of tithes of the Park and the Frith, for which he ad. 
mitted he had received ſatisfaction ſince the bill was filed. 


The defendants rejoined ; and filed their croſs bill on behalf 
of themſelves and others, the landholders and inhabitants of 
the ſaid pariſh, to eſtabliſh the ſaid modus in lieu of the tithes of 
milk : they alſo ſtated, that, time out of mind, there had been 
due and payable to the rector of the ſaid pariſh, for the time 
being, for every foal not fold within the year, the yearly ſum of 
one penny, and no more; and if ſold within the year, the tenth 
penny for which ſuch foal was fold z and ſaid, that they had 
always been willing to pay the ſaid ſeveral ſums, and to deliver 
the ſaid meal of milk to the ſaid Jones, according to the moduſer, 
and that they had tendered the ſame to him; and they inſiſted, 
that the ſaid moduſes, and no other, are due. They admitted, 
that a decree might have been obtained by Jones againſt the de- 
fendants, for the tithes of milk in kind, in a former cauſe in this 
court (a); but that the ſame was obtained for want of duly in- 
ſiſting upon the moduſes, and for no other cauſe. They there. 
fore prayed, that the rector may be decreed to accept of the 
ſaid meduſes, in lieu of the ſaid tithes z that the ſame may be 
eſtabliſhed by the decree of this Court; that they may be at 
liberty to perpetuate the teſtimony of their aged and infirm wit- 
neſſes; and that the rector may produce his predeceſſors” books 
in relation to the ſaid moduyſes, 


The rector anſwered the croſs bill; and as to the moduſes for 
foals, ſaid, that they had appeared doubtſul to the Court, on 
the hearing of the former cauſe; and that a trial at law had 
been offered to him, but which he had declined merely becauſe 
he was not willing to put himlelf andadverſaries to the expences 
of a law ſuit for one ſingle modus; but that the Court were ſo 
clearly of opinion in his favour, as to all the other matters, that 
the ſaid croſs bill was diſmiſſed without prejudice as to the n- 
dus of foals; and he inſiſted that he had obtained a decree 
for the tithes of milk in kind, for that the ſaid diſmiſſion was ab- 
ſolute, without any ſaving clauſe to their right reſpecting milk; 
and he inſiſted that the morning milk on Whitſun Monday, 
which is ſtated in the bill to be part of the modus, had not been 
brought to the parſonage houſe a conſiderable time, but on what 
account or at whoſe requeſt he knew not. 


The plaintiffs replied; and iſſue was joined; and divers wit- 
neſſes were examined on both ſides; and upon reading the 
proofs in theſe and in the former cauſes ; 


IT was ORDERED AND ADPJUDGED BY THE Cour, that th: 
original bill, for the tithes of milk, be diſmiſſed without prejudice 


4) Sce ante, page 97. 
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DURING THE REIGN OF GEORGE THE FIRST. 


to the plaintiff's claim of tithes in kind of the lands in the ſaid 

riſh of Downham, called the Park and the Frith; Ax D Twar 
the moduſes, ſet forth by the plaintiffs in the creſt bill, be, and are 
hereby eſtabliſhed, as to all the lands in the faid pariſh of 
Downham, and the titheable places thereof, except as to the ſaid 


Iunds called the Park and the Frith. 


Trno. Bury. 

Ja. MoxTaGUE. 
Ro. PrICE, 

F. Pac k. 


LoveDAY againſt MooreR. 
Buckinghamſhire, 13th July 1720. 


HE bill ſtated, that the plaintiff had been for four years 
paſt, and itill was rector of the rectory and parith of Hed- 
ſer, in the county of Bucks, and entitled to all tithes both great 
and ſmall ariſing therein, and in the titheable places thereof; 
to Eaſter offerings; and to all other dues and duties belonging 
to the ſaid rectory ; that the defendant, being an inhabitant 
therein, held and enjoyed lands, gardens, and orchards, and 
had graſs, turnips, carrots, apples, pears, plumbs, and other 
titheable matters, which he had cut and carried away without ſet- 
ting out the tithes thereof; that he kept ſcveral cows, which had 
yielded milk, and calves ; that he had ſwine which had pigs ; and 
ſeveral geeſe, hens, turkeys, and other poultry, which had young; 
that he had alſo within the ſaid pariſh water corn mills, whereat 
he ground corn, for which he received toll, or other emoln- 
ment for the grinding of corn therein, but had refuſed to ſet 
forth the tenth toll diſh, or to make any other ſatisfaction for 
the tithes ariſing from the grinding of ſuch corn; that the ſaid 
defendant with his wife and children had during the ſaid time 
relided in the ſaid pariſh, and had thereby become liable to pay 
Eater offerings to the plaintiſf, but which he had alſo refuſed to 
do, The bill therefore prayed a diſcovery and relief in the 
premiſes. 


The defendant ſaid, that he believed the plaintiff was rector 
of the pariſh; that he was entitled to all great and ſmall tithes 
ariſing therein, and to Aafter offerings; and he ſet forth the 
lands, &c. which he held therein, and the tithes of the matters 
he had had thereon ; and that he had refuſed to account with the 
Plaintiff, or to pay him the tithes in kind for all or any of the 
matters and things aforeſaid, becauſe that, time immemorial, 
a madas or compoſition of twenty-four ſhillings a-year had 
been paid by the occupiers or owners of the ſaid meſſuage, 
mills, lands, and premiſes to the plaintiF's predeceſſors, and to 
tie plaintiff himſelf, until two years laſt paſt; and that the 

| L 4 lame 


151 


Jov xs 
gai 
CAwTHORNE, 
AN 
Dr xsToN 
apart 
Joxrs. 


Tarn, Treu, 
6. GEO. 1. 


The rector of 
Hed'er, in Bucks 
inghawſhire, 
Claims tic tithes 
of the defend 
art's farm in 
kind, 


2 


The defendant 
ſays there is 2 
medus oi 245. a 
year, payable in 
lieu of the tithes 
of the ſaid tar. 


152 


Lovxvrar 
againſt 
Moos zz. 


The evidence 
read. 


The Court de- 
clare the du 
to be rank; 


and order the 
defendant to ace 
unt. 


Tarn. Tram, 
6. Gro. 1. 
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ter of Huſborne 
Tarrant, in 
Hamfſhire, is on- 
ly entitled to the 
tithes of corn, 
lamb, and wool; 
and the vicar to 
the other tithes, 


DECREES IN TITHE CAUSES 


ſame had been accepted by him for all tithes arifing therefrom, 
as well as for Eaſter offerings z and he inſiſted upon the ſame, in 
bar of tithes in kind; but he admitted, that he was indebted for 
the ſaid modus for two years, which he ſaid he had tendered, and 
that he was ſtill ready to pay the ſame to the plaintiff, 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides ; and upon reading the proofs 
taken in the cauſe ; 


Trex CovkT declared, that the modus, inſiſted on by the de- 
fendant in his anſwer, was too great a medus for the ſaid pre. 
miſes(a), and thereupon ordered the defendant to account with 
and ſatisfy the plaintiff the values of his tithes in kind, and for 


Eaſter offerings; and that the deputy remembrancer do take 
the account. 


Purſuant to which order the deputy made his report, dated 
the fourth of November inſtant, and upon reading the ſame, it 
was ratified and confirmed, and ordered, on the ſeventeenth of 
November 1720, that the defendant do forthwith pay to the 
plaintiff ſixteen pounds, fourteen ſhillings, and ũxpence, ſo re- 
ported due for his ſaid tithes, 


Tho. Burr. 
Ro. PR IC. 
F. PaGE. 


(a) But ſee the caſe of Atkins v. Lord decree againſt a farm medus, on account 
Willoughby de Broke, Anſtruther's of its rankneſs,—See this caſe poſt. Hi- 
Reports, 402, that the Court will not lary Term, 34. Geo. 3+ 


HELILIER aqgainſt Coop ER. 
Southamptan, 13th July 17 20. 


T* bill ſtated, that 7. Forfler, being impropriator of the 
rectory of Huſborne Tarrant and Idrep, in the county of 
Hants, by indenture dated the firſt of January 1708, in con- 
ſideration of two hundred pounds a-year, did demiſe and grant 
to the plaintiff the glebe lands, and the tithes of corn, grain, bay, 
wool, lamb, and ſeveral other things ariſing in the ſaid pariſh, 
for fourteen years; that by virtue of the ſaid demiſe, the plain- 
tiff became entitled to the tithes of all titheable matters and 
things ariſing in the ſaid place, during the ſaid term; that the 
defendant, tor three years paſt, had holden ſeveral lands anc 
grounds within the ſaid rectory of Huſborne Tarrant, and had 
thereon corn and grain of all kinds,and alſo hay, which he yearly 
cut and carried oft; that he had alſo kept cows which had calves; 
and ſheep which had produced lambs and wool ; that he had 
allo kept, fed, and depaſtured numbers of dry and goalie 

cattle, 
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DURING THE REIGN OF GEORGE THE FIRST, 


133 


eattle, by which he made great profit, and had had divers other HI 1128 


titheable matters and things thereon, the tithes of all which 
were worth fifteen pounds a- year, which ſhould have been paid 
to the plaintiff, or ſome ſatisfaction made to him for the ſame. 
The bill therefore prayed, that the defendant migbt ſet forth 
whether the plaintiff is not leſſee of the ſaid tithes, and ac- 
count for the ſame. 


The defendant ſaid, that he believed the ſaid Forſſer was im- 
propriator of the rectory, and had made ſuch leaſe to the 
plaintiff, whereby he became entitled to receive all the tithes 
that were due to the impropriator z and he ſer forth the quantity 
of land which he had held in the ſaid pariſh, and the quantity 
of his tithes z but he inſiſted, that the tithes of the ſaid premiſes, 
which are due to the impropriator, are only worth twelve pounds 
a-year, for that he is only entitled to the tithes of corn, lambs, 
and wool; and that the other tithes belong to the vicar, who 
had always received the ſame. He ſaid, that he had never re- 
ſuſed to pay all or any part of the ſaid tithes in kind, but had 
always ſet out the ſame, and which he believed the plaintiff 
had received; that he had compounded with the vicar for the 
tithes of wood, hay, and other titheable matters which he had 
for the ſaid three years, for twenty fix ſhillings a-year ; that 
the compoſition for clover hay and other hay was according to 


the quantity he ſowed, and that, one year with another, he had 


paid him about thirty ſhillings 3 that as to the tithes of lambs, 
he acquainted the plaintiff therewith as they became due, that 
he might take them, but which he had refuſed to do; and that, 
aſter keeping the ſame for ſome time, he had tendered him 
two pounds, four thillings for the tithes thereof; and he denied, 
that he had ever pretended that any modus was due in lieu of 
tithes, or that the premiſes were exempt from tithes, or that 
he, the defendant, had any right thereto ; and he diſclaimed all 
title thereto, 5 


The plaintiff replied; the defendant rejoined ; and witneſſes 
were examined on both ſides, and on reading the ſeveral proofs 
on both ſides, and on full debate 


Ir is ORDERED BY THE Cour, that the bill be diſmiſſed with 
coſts, to be taxed by the deputy remembrancer of this Court, 
who is to deduct out of the ſaid coſts two pounds, four ſhillings, 
being the money tendered by the defendant to the plaintiff for 
his lambs; and to make an allowance to the plaintiff for the ſame, 


Tuo. Burr. 
A. MoNTAGUE, 
o. PRICE, 

F. Pack. 
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C. Gro. 1. 
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ever the fame 
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or ſolid, 


See ante, 116. 


DECREES IN TITHE CAUSES 


Thoursox againf FIELD. 
Yorkſhire, 16th July 1720. 


THE plaintiff filed his bill againſt the defendants, being fiſh. 

ermen and inhabitants of Scarborough, in the county of 
York, ſetting forth, that he, the plaintiff, was ſeiſed in fee of 
the rectory and tithes within the aforeſaid pariſh, being for- 
merly part of the poſſeſſions of the priory of Bridlington, in the 
ſaid county; that upon the diſſolution of the ſaid priory, the 
ſame came to and was veſted in TE CRowN; and that the 
plaintiff claimed the ſame by virtue of letters patent under ruf 
GREAT SEAL, made thereof to F. Morris and F. Phillips, their 
heirs and aſſigns, dated the twenty-ſecond of December, in the 
eleventh year of James the Fit, under the yearly rent of twen. 
ty-eight pounds, payable to the vicar of the pariſh of Scarvorough; 
that the prior of the ſaid priory, and afterwards the kings and 
queens of Erg/and, for the time being, and all claiming under 
them, as owners or farmers of the ſaid rectory of Scarborough, 
have, time out of mind, conſtantly had and received by cuſtom 
the twenticth part of the fiſh, or the twentieth part of the 
value of all fiſh taken and brought by any fiſhermen that were 
inhabitants of the ſaid town of Scarborough, whereſoever the 
ſame were caught and fold, either at Scarborough or elſewhere, 
in lien of the tithes of the ſaid fiſh, by way of recompence or 
{atisfaction tor the employment of the ſhips, cobles, and boats, 
and of the labour of the inhabitants of the ſaid town of Scarbo. 
rough, excrciſing theinfelves in the ſaid trade of ſiſhing; that the 
ſaid cuſtom had been conſtantly, time out of mind, complied 
wita without any interruption, till about the year 1651, when 
ene John Audley, being then owner of the ſaid rectory, filed his 
bill in this court againit T. Fiddy and others, fiſhermen, being 
all inhabitants of Scarborough, who had refuſed to pay and ſatisfy 
the faid Audley the twentieth part, or the value of the twentieth 
part of the fiſh taken at ſea, and fold at ſeveral places diſtant 
from Scar berciugh; that on the hearing of the ſaid cauſe, an iſſue 
was directed to be tried at the bar of this court, whether there 
was ſuch cuſtom, or not; and that upon the ſaid trial, a verdict 
upon full evidence was given for the then plaintiff Audley, in 
eſtabliſhment of the faid cuſtom; that ſince the faid trial the 
owners or farmers of the ſaid rectory, had conſtantly had and 
received the twentieth part of the ſaid fiſh, or the twentieth part 
of the value thereof, from the detendants themſelves, and others 
according to the ſaid cuſtom ; that the plaintiff as the pre- 
{ent owner of the reQtory, was well entitled to receive the fame; 
but that the defendants, who were fiſhermen and inhabitants of 
Scarborough, for two years paſt, had refuſed to pay and ſatisfy 
him fer the value of the twentieth part of the fiſh ſo caught and 
jakga by them at fea, and not brovglit into Scarborough, 5 
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DURING THE REIGN OF GEORGE THE FIRST. 


ſold by them at ſeveral other places, which by cuſtom and right 
they ought to have done, 'The bill therefore prayed, that the 
defendants might anſwer the premiſes, and particularly ſet forth, 
whether there was ſuch cuſtom within the town of Scarborough, 
or not; and why they refuſed the twentieth part of the fith, 
taken by them at ſea, and ſold either at Scarborough or elſe- 
where, during the time demanded by the bill ; and that the 
faid cuſtom might be eſtabliſhed by the decree of this Court, 


The defendants ſaid, that they belizved the plaintiff was 
rector or impropriator of the ſaid rectory of Scarbarough, and as 
ſuch was entitled to the twentieth part, or the value of the 
twentieth part of all fiſh, caught by fiſhermen inhabitants of 
Scarborough, which was brought into and ſold at Scarborough ; but 
they abſolutely denied that there is any ſuch cuſtom as is ſet 
forth in the bill; or that they and other ſiſhermen, being in- 
habitants within the ſaid town of Scarb:rough, ought to pay and 
ſatisfy the plaintiff, as owner of the ſaid rectory of Scarborough, 
the twentieth part, or the value of the twentieth part, of the 
fiſh which ſhould be taken by them, or any other fiſhermen, 
being inhabitants of Scarborough, at ſea, andcarried to and ſold at 
any other place than the ſaid town of Scarberough,as tithes belong- 
ing to the ſaid rectory; and they ſaid, that they were ſtrangers 
to the decree and the verdict mentioned in the bill, and there- 
fore hoped that they ſhould not be affected thereby, 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both fides z and upon reading the exempli- 
fication of a decree, made in this Court in Michaclmas 1654, 
Audley v. Fiddy (a); and likewiſe an exemplitication of a verdict 
at the bar of this court, in Michaelmas 1654, between the ſaid 
parties, in confirmation of the ſaid cuſtom, as ſet forth in the 
plaintiff's bill; and on reading the depoſitions of ſeveral ancient 
witneſſes taken on both ſides in this cauſe; and on long debate 
of the matter ; 


Tar Couxr was well ſatisficd of the plaintiff's right to the 
twentieth part of the fiſh taken by the fiſhermen, being inhabi- 
tants of Scarborough aforeſaid, at fea, or the value of ſuch twen- 
ticth part, whereſoever the ſame fiſh are ſold, as tithes belong- 
ing to the ſaid rectory. 


IT is THEREUPON ORDERED, ADJUDGED, AND DECREED, 
that the cuſtom of paying tithes for the fiſh taken at ſea, by the 
liſhermen, being inhabitants of Scarborough, be, and is hereby 
eſtabliſhed againſt the defendants as demanded by the bill; and 
that the defendants do reſpectively account with and ſatisfy the 
plaintiff, for the value of the twentieth part of the fiſh taken by 


(2) See vol. 1. page 3. 
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DECREES IN TITHE CAUSES 


each of them at ſea, during the time demanded by the bill, 
whereſoever the ſame were ſold ; and it is referred to the deputy 
remembrancer to take the ſaid account. 


BowsSER againſt Hopssox. 
Durham, 20th June 1720. 


THE bill ſtated, that the plaintiff, for above twenty years 

paſt, had been ſeiſed to him and his heirs of the tithes of 
corn and hay, and all other tithes, Zafter reckonings, and other 
payments, ariſing, &c, within the towſhip of Bondgate, in Auck. 
land, in the county of Durham, and titheable places thereof, to 
the late collegiate church of St. Andrew in Auck/and belonging; 
that the defendants, for three years paſt, had been owners or 
farmers of ſeveral lands and tenements in Bendgate, whereon 
they had in each year depaſtured cows, mares, ſheep, and other 
cattle, and had calves, foals, and lambs, and alſo conſiderable 
increaſe from their ſ11d cattle; that they had alſo corn, wool, 
hay, and other things, for which they ought to have paid tithes 
in kind to the plaintiff, or to have agreed with him for the ſame; 
but that they had refuſed ſo io do, on pretence of an agreement 
to pay ſixpence an acre in lieu thereof. The bill therefore 
prayed a diſcovery of their lands, and of the quantities, qualities, 
and values of their tithes, and that they might account for them, 
and ſet forth the exemption they had {ct up. 


The defendants ſaid, that they knew not that the plaintiff 
was ſeiſed to him and his heirs ot the tithes of corn, hay, wool, 
and lamb, and all other tithes in the ſaid townſhip, or taat he 
was entitled to any manner of tithes or other eccleſiaſtical duties 
therein, ſave that they believed that the plaintiff's grandfather 
was entitled to him and his heirs of and in one undivided half 
part of the tithes of corn in Bondgate, or to ſome cuſtomary pay- 
ments or compoſitions for and in lieu of the tithes of hay, wool, 
lamb, and other {mall tithes. They ſaid that they never knew of 
any tithes in kind being paid for Bondgate lands, but believed there 
was a modus payable in lieu of the ſame, They further aid, 
that the miniſter or curate of St. Andrew's, in Auckland, for 
many years had been entitled to one moiety of the corn tithe, 
and to all the Ea/ter reckonings, oblations, and other eccleſiaſ- 
tical duties in Bondgate, fave ſuch as they acknowledge to be 
due to the plaintiff; that if any tithes in kind were due to the 
plaintiff for calves, lambs, or fleeccs of wool, yet that as they 
had not had to the number of ten in any one year, there were 
no tithes in kind by law due for the ſame. 


The defendants Hodgſon and Arundel ſaid, that they believed 
there was ſixpence an acre paid as a medus or preſcript rent for 


the tithes of the lands in Beudgate; that the plaintiff's grandfa- 
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DURING THE REIGN OF GEORGE THE FIRST. 


father, upon the diviſion, had agreed to aſcertain the yearly 
payments in lieu of tithes, and that an agreement was made to 
that effect; that a bill was filed in the court of chancery of 
Durham, by the plaintiff's grandfather and his ſon, againſt ſome 
of the freeholders in Bondgate, for a diviſion, and that on the 
then defendants anſwering the ſame, a decree was made for a 
confirmation of the diviſions formerly made, and for dividing 
and incloſing the reſidue; that a commiſſion iſſued, and diviſions 
were made thereon and returned into the ſaid court; and that 
they were by the ſaid court eſtabliſhed. 


And all the defendants denied, that they ever had made any 
agreement relating to the tithes, and ſaid that they believed, 
that ſince the diviſion before- mentioned had been made, 
the annual payments have been certain ; but that they knew 
not how the ancient modus of ſixpence an acre came to be 
altered upon the diviſion ; and they hoped, that as ſuch annual 
payment had been made and accepted by the plaintiff and 
his anceſtors for fifty years, he ſhall not now be permitred to 
take tithes in kind, or to alter the annual payments. They alſo 
ſaid, that they knew not that the lands called Haver Ciaſes were 
part of the town field lands; or that the plaintiff did frequent- 
ly take his tithes in kind in the ſaid cloſes, or in any grounds 
that were parcel of the town fields, except a moiety of the corn 
tithe ; they denied, that they had any corn on their grounds, 
and ſaid that they believed that_mortuaries are due to the 


plaintiff when jeaths happen. 


The plaintift replied ; the defendants rejoined ; and witneſſes 
were examined on the part of the plaintiff, and the defendants 
joined therein; but before any further proceedings were had 
therein, the plaintiff and the defendants, upon the twenty-firſt 
of July 1719, came to an agreement in writing under their 
hands and ſeals, whereby it was agreed, that the ſaid complain» 
ant ſhould and might have and take a decree in this cauſe, for 
the eſtabliſhing of his right to the tithe hay and other ſmall 
tithes of calves, foals, lambs, pigs, geeſe, hens, ducks, turkeys, 
mortuaries, Eafter reckonings, and cow groats, viz. twopence a 
cow, if they calve in the meadow ground, and fourpence, if 
they calve in the paſture ground, and of all other ſmall cithes 
whatſoever of all the lands and grounds belonging to theſe de- 
fendants or any of them, and lying and being within the pre- 
cincts and territories of Bondgate, in Auckland, in the bill men- 
tioned, which tithe of hay and other ſmall tithes are thereby 
admitted and agreed to be due to the plaintiff ; and alſo for one 
moiety or half part of all the tithe corn in the lands and grounds 
of the ſaid defendants in Bondgate, in Auckland aforeſaid, which 
is alſo admitted to belong to the complainant, and the com- 
plainant to have his coſts of this ſuit, to be taxed by their ſo- 
licitors, on or before the fifteenth day of Decentder next, and if 

; they 
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for the ſame; 


DECREES IN TITHE CAUSES 


did not agree upon the ſame, they were to elect ſuch perſon to 
tax the ſame, as they thought proper : and as to the complain. 
ant's demands for tithes heretofore due and ſubſtracted by the 
ſaid defendants, the account for the ſame being then ſettled and 
adjuſted, it was alſo agreed, that the complainant ſhould for 
the ſaid tithes ſo ſubſtracted, have a decree to recover of and 
from the ſaid defendants, the ſeveral ſums as mentioned in the 
ſaid agreement ; which agreement, upon motion made to the 
court by plaintiff's counſel on the twenty-third of January 
laſt, and hearing the defendant's counſel, was made an order 
of this court; and the time limited by the ſaid agreement for 
taxing the coſts was enlarged to the laſt day of term. 


By a ſubſequent order, dated the thirtieth of May laſt, by 
conſent of all parties, publication was ordered to paſs, and the 
cauſe be ſet down to be heard, the defendants to appear 
gratis, and the coſts to be referred to the deputy remembrancer 
to be taxed, but not as between party and party, but to have 
regard to the ſaid agreement, and if the Court fo pleaſed, the 
decree to be made therein was to be made according to the 
faid agreement. 


The cauſe now came on, and upon opening the bill and 
an{wer, and reading the faid agreement, 


IT 15 ORDERED AND DECREED BY THE CouRT, by and with 
the conſent of the counſel of both parties, that the faid agree- 
ment, and the plaintiff's right in and to the tithes ariſing upon 
the ſeveral lands and grounds of the ſaid defendants, lying and 
being within the faid precincts of Bondgate, in Auckland, in the 
bill mentioned, be and are hercby eſtabliſhed and confirmed 
by this Court; and that the ſaid defendants thall ſeverally fatisfy 
and pay to the plaintiff, for the tithes from them reſpectively 
dne to the plaintff, the ſeveral ſums, in the ſaid agree- 
ment mentioned to be from them reſpectively due to the plain- 
tiff, for their ſeveral tithes heretofore due and ſubſtracted; and 
it is hereby referred to the deputy remembrancer to tax the 
ſaid coſts, purſuant to the faid order of the thirtieth of May 
laſt, 


» 


FisHER againſt LEAMAN. 
Devenſhire, 16th November 1720. 
T* bill ſtated, that the plaintiff in the year 1689, was law- 


fully inſtituted, &c. into the rectory and pariſh church of 
Hemyect, in the county of Deven, and had been ever ſince, and 
{till was, rector thereof, whereby he had become entitled to have 
and receive all the tithes, as well great and ſmall, and all offer- 
ings and duties ariſing therein; and alſo all ſums of money and 
his father's lands, and pays him for the feeding tt ereof, is not liable to pay tithes 


but is Lable to pay Eafter offerings. S. C. 2. Eq. Abr. 732. S. C. 8. Vin. oY 78. 
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things whatſoever which, during the ſaid time, had, by any 
cuſtom or modus within the ſaid pariſh and the titheable places 
thereof, been payable to the plaintiſf as rector of the ſame z 
that the defendants, or one of them, for three years paſt, had 
occupied, poſſeſſed, and enjoyed, a meſſuage or tenement, with 
gardens, orchard, and forty acres of meadow and paſture 
belonging thereto, called Cley Park, for which tithes ought to 
have been paid to the plaintiff in kind; that on the ſaid premiſes 
there had been yearly bred up, fed, depaſtured, and agiſted 
ſeveral horſes, folding mares, colts, oxen, builocks, cows, calves, 
wether ſheep, ewes, lambs, pigs, ſows. and other cattle, the tithes 
whereof were annually worth three pounds: that they had alſo 
kept geeſe, turkies, and other poultry, which had laid eggs and 
had young; that they alſo kept bees, which made honey and 
wax, the tithes of which were yearly worth five thillings, and 
ſeveral other things, for which the plaintiff ought to have 
received tithes in kind, but which they had refuſed to pay on 
ſeveral pretences. The bill therefore prayed a diſcovery and an 
account, 


The defendant Leaman admitted the plaintiff to be rector as 
aforeſaid, and that he was entitled to the great and ſmall tithes 
of the pariſh, or to ſome modus in lieu thereof; and he confeſſed, 
that his father, for the ſaid three years, had held and enjoyed 
Cley Part; but he inſiſted, that he had fully paid and com- 
pounded with the plaintiff for the tithes of the fame, He denied 
that he had ever rented, occupied. or enjoyed, as tenant, any meſ- 
ſuage or lands in the pariſh, or in the tithcable places thereof, 
or that he had ever bred up, fed, depaſtured, or agiſted, on the 
faid farm, any horſes or other cattle, as in the bill is alledged ; 
and ſaid, that he was a butcher, and boarded with his father, 
but that he rented lands in Clchydon pariſh, and did ſometimes 
bring home cattle from a fair late at night, and put them upon 
the ſaid farm called Cy Park, but that he drove them away the 
next morning home to his ſaid pariſh, and that he had ſatisfied 
his father for the ſame before this ſuit was commenced ; and 
therefore he is advited that no tithe is due from him to the 
plaintiff, He alfo denied that he had ever kept any poultry 
upon Cley Park; and faid, that he believed his father had fully 
ſatisfied the plaintiff for his aid tithes for the ſaid three years; 
and that he only owed to the plaintiff fourpence for two years 
after offerings as a ſingle man, which he is ready to pay; but 
that the plaintiff had ſued him for the ſame in the ſpiritual court. 
He confeſſed that he had uſed the trade of a butcher ever ſince 
the expiration of his apprenticeſhip with his father, and had 
bought all ſorts of cattle in the way of his trade, but had never 
depaſtured any of them in the parith of Hemyect, other than a- 
aforeſaid; and he denied that any tithes were duc from him as 
in the bill is alledged. 


1 The 
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again} 
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Fionrn The plaintiff replied ; the defendant rejoined ; and witneſſs 
again were examined on both ſides; and upon reading the proof 
Lana. taken in the cauſe, and hearing counſel fully on the matter; 


IT 18 ORDERED AND ADJUDGED BY THE Cour, that the bill 
be diſmiſſed (a), with coſts to be taxed by the deputy remem. 
brancer. 


(] The Court agreed, that the de- demand might be either againſt the 
mand ought to have been againſt the occupier or So agiſtor, it could not be; 
occupier of the land for the agiſtment for he ſame duty could not ariſe in two 
tithes, if any had been duc; but the different perſons at the ſame time, 
Barons thought that nothing was due; S. C. 2. Eq Abr. 733. 8. C. 8. V. aer 
and Mx. BARON Pacs obſerved, that Abr. 38. pl. 7. 
as to what had been ſaid, that the 


_ Trau, Fox agaiuſt RuTTY. 
N Wiltſhire, 7th December 1720, 


The vicar of TKH bill ſtated, that the plaintiff, for eighteen years laſt paſt, 
Meltfham, in had been vicar of the pariſh of Melk/bam, in the county of 
wig ee cla ms J/ts, and, by an ancient endowment of that vicarage which i 
— — — on record in the muniment houſe of the cathedral church ot 
cularly "of the Sarum, is entitled to all ſmall tithes and dues ariſing in the 
farm called Icy ; pariſh and in the precincts thereof, and particularly to the tithes 
and ſays, that of milk, calves, wool, lambs, pigs, geeſe, turkeys, hens, poultry, 
nf gn 4% he eggs, fruit, and the tithe of the herbage on which ſheep and 
us, as he . 

3s under nocom unprofitable cattle are depaſtured and fed; and that the occu- 
poſirion with Piers of all lands in the pariſh ought to ſet out their tithes yearly 
the defendant, in kind, or to compound for the ſame, according to their 
— = 8 reſpective values, which, as the ſame is not aſcertained by any 
a late of 25, in modus, ought to be according to a yearly agreement between the 
the pound, tho* Plaintiff and his pariſhioners by way of an ambulatory compoli- 
the tithes are tion; that the defendant, for ſeveral years laſt paſt, had occupied 
Pony raven ſeveral meſſuages and lands in the pariſh, ſome part of which was 
1 tal his own eſtate, and the other rented of F. Selfes H. Long, and 
> © —— R. Smith, among which were certain lands called lowers, Jes, 
. Caltherpe Long, otherwiſe Parker Weate ; that the ſaid 
defendant had yearly fed the ſaid lands with dry, barren, and 

unprofitable cattle z that he had cows which had milk; and 

calves, and ſheep which had lambs and wool ; and alſo had other 

titheable things, the tenth whereof ought to have been ſet out in 

kind, or paid for at the rate of two ſhillings a pound, the 

plaintiff not being under any agreement with the defendant by 

way of compolition for the ſame ;z but that the defendant had 

refuſed ſo to do, or to make the plaintiff any ſatisfaction for the 

ground or eſtate called 1/ey, and for ſome other lands which he 

had held for ſix years paſt, amounting to thirty. eight pounds 

per annum, The bill therefore prayed hat the defendant might 

be ordered to diſcover the particulars and values of the lands he 


held, with the yearly titheable matters and values of the m 
e 


e 
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he had had thereon, and to account with the plaintiff for the Fox 
ſame. | * 
UTTY. 
The defendant admitted, that the -plaintiff was vicar 3 but The defendans 
whether he was entitled to the vicarial tithes and dues he 2 8 
knew not; but he ſaid, that, during the years in the mand 28. in the 
bill mentioned, he had occupied the ſeveral lands ſtated in the pound, the am- 


| bill, and under the ſeveral perſons therein mentioned ; that . 
during the ſaid time he had occupied a ground, called Ieh, jo 


which he rented of C. Long; but whether it is in the e 
pariſh he knew not; and he ſet forth the ſeveral titheable having received 
matters and things which he had in the ſaid ycars, with the that rate in lieu 
ralues thereof, He alſo ſaid, that he had ſome apples, plumbs, of the vicarial 
tithes of the 
and cabbages, none of which he fold ; and that he never knew ds in his oc. 
any tithes paid or demanded for ſuch things; but that if they cupation, except 
# were ſubject to pay tithes, he believed that ſuch tithes were in- the lands called 
duded in a compoſition of ninepence in the pound which was paid — which he 
' X ays lie in the 
for the tithes of the produce of lands in the {aid pariſh ; and that pariſh of 1/bad- 
it is therefore unreaſonable that the plaintiff ſhould inũſt on a 4, and the uiches 
| rate of two ſhillings in the pound of the yearly value thereof; of which have al- 
the ſaid ninepence in the pound being eftceme(d the yearly value W435 been paid 
of eſtates there; that the vicar had received a: taken the ſame ans * 
in full for ſuch tithes, without any annual agre ment thereupon; 8 
and that ſuch rate had been, ſave in one inſtance, obſcrved as a 
rule within the ſaid pariſh for rating vicarial tithes 3 which rate, 
# conſidering the trouble and charges of taking tithes in kind, he 
believed to be the full value thereof, although the plaintiff had 
given notice that he would not now take the ſaid compoſition ; 
chat having, for the year 1716, paid the plaintiff in full for all 
E tithes, Ley excepted, at ninepence in the pound, he, about 


i- Zafer 1718, being the uſual time of payment, had offered 
ed aud tendered the ſaid rate for all the premiſes, Iley excepted, 
ras but which the plaintiff had refuſed to accept, He allo faic, that 
nd as to the vicarial tithes claimed for Ley nothing was due, for that 
„ dus had been taken and received by the rector of the parith 


ud of addon, time immemorially, as would appear by the ancient 


nd terriers, regiſters, and memorandums of the ſaid pariſh, now 

nd extant; and he averred, that the ſaid ground, called Jh, lies in 

er the pariſh of Whaddon, and not in Melk/ham, to which firſt parith 

in it is charged to the land tax, poor's rate, &c. And he intiſted 

he upon paying the ſaid ninepence in the pound in ſatisfaction for 

by l tithes due. 

ad 

he . The plaintiff replied; the defendant rejoined; and wit- The evidence 
he by neſſes were examined on both fides ; and on reading ſeveral of d. 
ds WF the proofs taken in the cauſe for the plaintiff; and an endow- 

ht ment of the vicarage of Mel:/ham, dated the Saturday after 4/þ 

be Wn 7 1249 3 and on reading, for the defendants, an ancient 

ne . Vor. II. NM terrier 
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to try, 
Whether Loy is 
in Wkadd:nor in 
Meliſhum : 


and, whether the 
tithes have been 
uſually paid. 


The defendant 
ordered to ac. 
count for all his 
tithes, except of 


The jury find, 
that Ley lies in 
Meliſbam, but 
that no tithes 
have uſually 
been paid tor 
vic ſame, 


The Court of o- 
pinion, that the 
vicar is entitled 
to the tithes 
thereot ; 


See Bunb $7, 


and order the 
defendant to ac- 
count according- 


ly. 


The deputy 
makes his te- 


port ; 
and the defend- 
ant ordered to 


pay the ſum re. 
ported to be 
due, 
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terrier of the rectory of 1/7haddon, of the eighth of Of9er 1005; 
and another terrier of the firſt of June 1619 of the rights of 
the vicarage of Mellſbam, the Court directed a trial at law 90 
be brought by the plaintiff upon the following iſſues : 


FixsT, « Whether the piece of ground, called ey, in the 
« pleadings mentioned, doth lie in the pariſh of Whaddzn, or 
« within the parith of Melk/bam ?” 


SECONDLY, © Whether the tithes of Bey have been uſually 
cc pail or received by the rector of Whaddon, or vicar ef 


&« Meltfham ?” to be tried by a ſpecial jury. 


Tax CourT alfo ordered, that the defendant do forthwith 
come to an account with the plaintiff before the deputy remem- 
brancer of this court for all the matters and things titheable 
(except for the lands called [ley aforeſaid) which the defendan; 
had ariſing, &c. within the ſaid pariſh of Mallſbam, and the 
titheable places thereof, in and during the ſeveral years in the 
bill charged; the ſaid deputy to tax the plaintiſt᷑ his coſts to this 
time, 


- 

Purſuant to the ſaid decree, an iTue was drawn ; a di/ring:; 
made for a view z the place viewed by ſeven of the jurors; the 
cauſe tried; and, after a long debate, a verdict was given for 
the plaintiff, © that the piece of land called Vey lay in the 
« pariſh of Mellſham, and not in the pariſh of Madden; and 
& that the tithes were not uſually received by the vicar of Aal. 
&« ſham, nor by the rector of I Haddon.“ 


But it being found by the verdict that the ground lies in Al- 


Ham, the Court was of opinion, that the tithes of common right are 


duc to the vicar of Mellſham; and that the non-payment of 
them has not extinguithed his right; and therefore, on the ſit 
teenth of November 1721, upon reading the ſaid decretal, order, 
and poſtea ; and on mature and dcliberate debate of the matter; 


IT is 0RDER ED, on the ſeventh of December 1721, that the 
defendant ſhall account with the plaintiff for the tithes of the 
ſaid lands and grounds called Jeu, as well as for the other tithc- 
able matters and things in the faid decretal order mentioned. 
And it is referred to the deputy remembrancer to take the {ai 
account, and to tax the plaintiiF his coſts at law and in equity. 


In purſuance of the decree made the feventh of Decent: 
1721, the deputy made his report, dated the twenty-ninth ©: 
June laſt 3 and upon reading the decree and report, no exc?) 
tions having been filed thereto, it is ordered by the Court, en 
the twelfth of Fuly 1743, that the report be ratified and con- 
firmed, and that the defendant ſhall forthwith pay to thi 
Plaintiff forty-one pounds, twelve ſhillings, and twopence 507 
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ne value of his tithes in queſtion ſo reported due, together with = 
his coſts, to be taxed by the faid deputy remembrancer, By. 
Ro. Price, 
IEFr. GILBERT» 
| 10271 EpG E. Hitany Trend 
en 5 4 7. Go. 1. 


Shraßſbire, 224 February 1720. 


TH bill ſtated, that Scrosp, Earl of Bridgwater, being impro- An iſſue direct- 
priator and rector of the parſonage and rectory of Ellamere, — 2 
in the county of Sali, and entitled to the tithes of hay and — 
of all ſorts of grain, as wheat, oats, barley, rye, peaſe, beans, d Hf Cal- 
and all other ſorts of grain whatſoever in kind, happening, &c. in the pariſh 
within the ſaid pariſh and the titheable places thereof, and par- ws _— T7 S 
ticularly within the townſhip of Ellgſimere, did, by indenture yo: ol 
dated the ſixteenth of May, in the fifth year of Queen Anne, the townſhip of 
tor the contiderations therein mentioned, demiſe to V. Swan. French, or in the 
riet the tithes of all the corn, grain, and hay, ariſing, &c. AP of AA. 
within the ſaid townſhip, to hold to him, his adminiſtrators, yon 
executors, and aſſigns, for twenty-one years, at twenty-one 
pounds a-ycar 3 and that by indenture of leaſe, dated the 
twenty-fifth of March 1718, the ſaid V. Stumble did demiſe 
to the plaintitis all the tithes aforeſaid ariſing yearly within the 
laid townſhip, to hold to them, their executors, adminiſtrators, 
and ailigns, at the yearly rent of twenty-eight pounds, ten 
ſillings (ſaving and excepting to the ſaid /. Sruanwick the 
uche of hay of ſuch lands as ſhould be occupied by him, 
provided that ſuch lands did not exceed fix acres) ; that by 
virtue of the ſaid indenture of leaſe the plaintiffs became entitled 
to, and ought to have and receive all the tithes of garbe, blade 
corn, grain, and hay, yearly ariting, &c. within the faid townſhip 
due the tithes as aioreſaid reſerved to the ſaid V. Swanwick ) ; 
chat the defendants had, ever ſince the twenty-fifth of Afarch 
1718, been, and {till are, owners and occupiers of ſeveral lands 
lying in the ſaid townlhip, called /be Hf Calcett, containing 
about fix acres, which have been ſown with wheat, oats, barley, 
ryc, peaſe, beans, or other grain, and whereon graſs and hay 
hath ariſen and grown, and been by them mowed, reaped, cut, 
and taken away, without ſetting out the tithes thereof, or 
making any fatisfaction for the ſame. The bill therefore 
$ prayed a diſcovery of the ſame, and of the quantities and 
values of graſs, wheat, and other grain, carried away, and for 


2 
Arn 


. 


CCC 


ix * 
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an account, 


The defendants ſaid, that neither of them knew that the Farl 
/ Zridgwater is impropriator of the ſaid rectory, aud entitled to 
1 2 all 


* 
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all the ſatd tithes, or that he demiſed the ſame to Swwamoict, 


_ he to the plaintiffs z but they ſaid that they had heard 
0. 


The defendant Fackſon denied, that he poſſeſſed any lands in 
Elleſmere townſhip in the ſaid years; but admitted, that he had 
one year rented the tithes of French townſhip, lying alſo in the 
ſaid pariſh ; but faid, that it was a diſtinét tithing, and taxed 
ſeparately from Elleſmere townſhip. 


The defendant Edge ſaid, that for one year he had alſo rentet 
the ſaid tithes of French townſhip, and alſo the Half Cale; 
lying therein; that the ſaid piece laid fallow for one year; 
that about Michaelmas 1718 he ſowed it with wheat, the tithes of 
which were four thraves and eight ſhaves, and were worth one 
pound, eight ſhillings ; that he, as tithman of French, took away 
the ſaid tithes to his own uſe ; that in the ſaid year he had ſome 
hay, the tithe of which was worth one penny, and which he had 
allo taken away. He alſo ſaid, that he held other lands in the 
ſaid townſhip, the tithes of all which the plaintiffs either took 
away in kind or in money. He ſaid alſo, that for thirty years 
paſt he and his father had rented a cloſe, called zhe Half Calcat, 
which adjoined to Mr. Langford's Half Calcoit, and which be 
believed to have been formerly one cloſe, though now divided; 
that both of them are of equal quantity, and lie in the townſhip 
and tithing of French, and not of Elleſmere ; and that when they 


have been ſown, the tithcs have always been paid to the town- 
ſhip of F. rench. 


The plaintiffs replied z the defendants rejoined; and witneſſes 
were examined on both ſides; and the cauſe came on to be 
heard only againſt the defendant Edge; and upon reading an 
indenture, dated the firſt of July, in the ſixth year of James the 
Firſt, purporting to be a purchaſe deed by the anceſtors of the 
ſaid Langferds of the premiſes in diſpute, called Langford Hal 
Calcott ; and upon reading the proofs taken in the caule on both 
ſides ; and upon full debate; 


IT 1s ORDERED BY THE CouRrr, that the following iſſue be 
tried, viz. whether the piece or parcel of ground in the 
« pleadings mentioned, called or known by the name 0 
« Langford's Half Calcett, lying in the ſaid pariſh of Elleſmere, 
« in the county of Salo, or any and what part thereof, is ſituate, 
« lying, and being, in the townſhip and tithing of the tous 
« ſhip of Elleſmere, or not ?” 


And it is further ordered by the Court, by conſent, that 3 
view be had by the jury of the {aid premiſes. 
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And the further conſideration of this cauſe is adjourned until pater 


return f the ea(da)s againf . 
— N la (0) Taz CourT FULL. *. 


(a) On the 21ſt November 1695, been paid for the ſaid farm; and inſiſted, 
Michaelmas Term, 7. Will. g. Ottiwel!, that it was tithe free Eut on reading 
the vicar of Elleſmere, file his bill the depoſitions, Tuz Cour ordered 
againſt Barton for the vicarial tithes, the defendant to account for the tithe 
particularly for the agiſtment tithes of herbage for the time the cattle and 
a meſſuage, called Britz, with the lands horſes were fed and depaſtured on his 
thereynto belonging, in the townſhip "0 during the time ſtated iu the 
of Dudd(eſton, in the ſaid pariſh. The ill. 
dc fen lant ſaid, that no tithes had ever 


Hicks againſt GOLDING. HitanyTanm 
7. GEO. 1. 
Wiltſhire, 6th February 1720. 


FUE bill ſtated, that the plaintiff, for thirty years paſt, had The rector of 
been, and is, rector of Broughton Gifford, in the county of B, Gif- 
Wilts, and entitled to the tithes ariſing in the ſaid reQory ; that — = eee 
the defendant, in the year 1711, occupied meadow and 7, the tithes of 
paſture ground in the ſaid pariſh, and alſo, about calving time Huton's Land 
in the ſaid year, other grounds, on which he kept divers cows W Ai 
for a length of time, and then depaſtured them during the reſt * 
of the year on his own lands; and that he, ſome few days 

before they calved, drove ſeveral cows on Hutton: Land, 

where they calved: that he had alſo, during three years, occu- 

pied meadow and paſture land, on which he had fed ſeveral dry, 

barren, and unprofitable cattle ; that particularly in the year 

1719 he occupied four acres of meadow in Mitchel! Mead, and 

cut and carried away the hay of the ſame, without ſetting forth 

the tithe thereof, or making any recompence to the plaintiff, 

pretending that the lands he rented of Huttan were under a 

compoſition with the plaintiff, The bill therefore prayed a diſ- 

covery of quantities and values, and account for the ſame. 


The defendant admitted the plaintiff to be rector of the pariſh, 
and entitled to the tithes in the bill ſet forth; that he occupied 
lands of his own to the value of ſeventy pounds a- year, and no 
more; and that he had removed the cattle from thoſe lands 
into other lands; that he did ſo on account of the other lands 
paying tithes by compoſition, and of his uſually kceping his cattle 
during the winter ſeaſon in houſes and ſtalls until the inclement 
weather abated ; that he had driven about nine cows, which 
were then with calf, from the ſaid houſes and ſtalls on his own 
lands into Hutton Lands, to prevent the calves from being 
injured ; that it was his cuſtom always on the approach of 
ſpring and calving time to drive his cows from the ſaid houſes 
and ſtalls to the beſt ground he could get, whether within the 
{aid pariſh or in the adjacent pariſhes, to preſerve the calves z 
and that the ſame was not done with any delign to wrong the 

M 3 plaintiff ; 


166 


Hicxs 
againſt 
GoLpinG. 


Hritany Tru 
7. GI. 1. 


The vicar of 
Llantilio, with 
the chapelry of 
Penroſe annexed, 
in the county of 
Aformenth,claims 
the tiches of hay, 
clover, a'd clo 

ver ſeed, in Llan- 
tile and Penroje 
and in the De- 
meſne Lands of 
the free chapel 
in Llanwair Gu- 


g. 


bill mentioned. 
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plaintiff; that he rented land of Hutton in the year 1711, in 
which there were calved nine calves ; and that he had fourteen 
loads of hay one year with another ariſing on the lands in the 
He averred, that the tithes of all his lands in 
the ſaid pariſh were not worth above forty-four ſhillings a-year 
great and ſmall, which he had uſually paid to the plaintiff, 
and was willing to do fo in future; that he juſtly paid every thing 
that was due for tithe for hay and apples and other fruit during 
the preceding year; and that, during the laſt ſummer, he had 
eee the plaintiff notice to take his tithe in kind, but that he 

ad never come. He confeſſed, that he occupied twenty acres in 
Mitchell Mead, and averred, that he had paid the tithes for all, 
except the ſaid four acres, which he infiited were tithe free ; 
and denied that the plaintiff or his predeceſſor had ever reccive.! 
tithe thereof. He alſo averred, that he had paid to the plaintif, 
or tendered to him, all bis juſt dues ; and that he was willing 
to pay the forty four ſhillings a-ycar, which the plaintiff had 
refuſed to accept. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon reading the proofs in 
the cauſe ; | 


IT 1s ORDERED BY THE Cour, that the defendant ſhall 
and do forthwith come to an account with the plaintiff before the 
deputy remembrancer for all the tithes and titheable matters for 
the ſaid years by the ſaid bill demanded. 

Tre CoukT FULL. 


PowELL agatf? Powter. 
Alonmouthfoire, 23d February 1720. 


HE caſc ſtated, that the plaintiff was, in the year 1713, duly 
inducted, &c, into the vicarage of Z!aniilio and chapelry of 
Penrefe, in the county of Menmouth, and entitled to the tithes 
and other things thereto belonging, particularly to the tithes 
in kind of clover grafs, hay, clover, clover ſeed, lambs, 
wool, apples, and other {mail tithes; that the defendants, for 
fix years paſt, had occupied and held ſeveral lands therein, 
from which they had cut clover graſs, clover hay, and clover 
ſeed, and on which they had lambs yeaned, and other tithes, 
the tenth whereot ought to have becn ſet out and paid to the 
plaintiff for tithe ; but that they pretended he was not entitled 
thezeto. The bill therefore prayed a diſcovery, and ſatisfaction 
tor the ſame, 5 | 
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DURING THE REIGN OF GEORGE THE FIRST. 
The defendant Smart ſaid, that he believed the plaintiff was 


legal vicar, and entitled to the vicarial tithes and dues arifing in 
the ſaid pariſh, and in Chakeley ; but he denied that he was enti- 
tled to all tithes in kind, for that there was a modus in Llantilio 
Creſſeney of twopence a day's math, payable in lieu of the tithes of 
all grafs and clover cut or mowed for hay or ſeed ; and that in 
and chrough thepariſh and chapelry of Penroſe, except in three 
meadows, there was a like modus of one penny à day's math; 
and he ſaid that all former vicars, time immemorial, had 
ac-epted ſuch moduſes ; that the plaintiff himſelf, for ſome years, 
had ſubmitted thereto; and that tithes in kind of ſuch hay and 
ſced had never been paid. He admitted that he held ſeveral 
lands, during the faid years, from which he had cut hay and 
clover 3 and ſaid, that he was ready to pay the faid modu/es, 
which he had duly tendered to the plaintiff, amounting to three 
ſhillings and eight pence for forty- four days math of hay. 


The defendants, the Pzwells, admitted the plaintiff was vicar, 
but inſiſted on the ſaid modyfes ; and ſaid that they had cut the 
like quantity of hay, and had tendered for the {tame one ihilling 
for the year 1717 ; and that they had ſatisfied the plaintiil for 
all their tithes for the preceding years, 


The defendant Crofts ſaid, that neither the plaintiff, nor any 
former vicar, was entitled to any tithes or offerings from or ont 
of her ancient free chapel of Llanwair Gilgeed, or the Grange or 
Demeſne Lands thereto belonging, and wherewith it was anciently 
endowed, or to any madus or compoſition in lien thereof; that 
the and her anceſtors had been, above one hundred and fifty 
years, owners and occupiers of the faid chapel, excmpt from all 
tithes 3 that the ſaid grange, chapel, and lands, were aſſorted 
out of the ancient ſree foreſt of Groſmount, within the bounds of 
the ſaid pagiſh of Llantilis. Groſenny, and were part of thoſe 
poſſeſlions and demeſne lands of the abbey of Dozr, of which 
the abbot and monks were ſeiſed at their diflulution ; and that 
they were entitled to all tithes thereof, or elſe had held the ſame 
exempt from tithes ; that the faid abbey and lands came to 
THE CROWN on the diſſolution of the taid abbey z that THE 
CROWN had granted the ſame to thoſe under whom the claimed; 
and that the ſame had been ever ſince, and time out of mind, 
enjoyed exempt from all tithes to the vicar or impropriator 
that ſhe had never heard of any tithes, duties, or offerings 
being claimed by any vicar in reſpect of the ſaid lands and 
premiſes; and therefore the inſiſted, that ſhe ought not to pay 
any tithes or dunes in reſpect thereof. She admitted that, in 
the year 1717, ſhe had occupied other lands in that pariſh, from 
which ſhe made a hogthead of perry, for the tithe of which 
the plaintiff had accepted one ſhilling ſince the ſuit began; 
and that ſhe had mowed from ſuch other lands one day's math 
ci clover aud graſs mixed; and inſiſted, that the movus of two- 
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| out of this court from the ſaid bill, and the matters and things 
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DECREES IN TITHE CAUSES 


grange and lands ſo exempted), and that the ſame had been 
conſtantly paid and accepted by the plaintiff's predeceſſors 
and ſhe averred, that ſhe was ready and willing to pay 
according to the modus for two days math of hay cut from the 
ſaid lands not exempted from tithes. | 


The plaintiff replied ; the defendants rejoined ; and ſeverz! 
witneſſes were examined on both ſides; and the cauſe came on 
at the defendant's requeſt ; and upon hearing counſel, and wha: 
was alledged by them for all the ſaid parties 


Tax Count declared, that they ſaw no cauſe to give the com. 
plainant any relief in the premiſes ; and therefore ordered and 
adjudged, that the ſaid ſeveral defendants be abſolutely diſmiſied 


therein contained, with coſts to be taxed by the deputy remen- 
brancer of this court, to whom it is hereby referred to tax the 
fame. | 
5 Tno. Burr, 

Ro. PRIick. 


JoxEs agant Davies and Winx. 
Flintſhire, 22d February 1720. 


T* bill ſtated, that the plaintiff was inſtituted, &c. into the 

pariſh and pariſh church of Bangor, in the county of Flim, 
and had been rector there for many years paſt, and by virtue 
thereof had become entitled to all manner of tithes ariſing 
therein, and particularly to the agiſtment and tithe herbage of 
all barren and unprofitable cattle depaſtured on any lands in the 
ſaid pariſh ; that the defendants, for ſeveral years paſt, had been 
owners or occupiers of lands therein, whereon they had depal: 
tured ſeveral dry, barren, and unprofitable cattle z that particu- 
larly the defendant Winn had held and occupied a parcel cf 
land in that pariſh, called zhe e Bangor, then divided into two 
parcels, and another parcel, called the Nunteſover ; that during 
the ſaid time he had depaſtured thereon divers unprofitable 
cattle, and had fatted ſheep for the butcher without paying any- 
thing for the agiſtment or tithe herbage thereof, though the 
tithes amounted to eight pounds a-ycar; that the detendant 
Davies, for two years paſt, had been owner or occupier of a 
parcel of land in the ſaid pariſh, called % Tyred, and alſo of 
another parcel, called Zrynax Dongrey, and had depaſtured the 
fame with unprofitable cattle and ſheep for the butcher, for 
which he ought to have paid tithes yearly, according to the 
value of the lands. The bill therefore prayed a diſcovery d 
quantities and values, and an account for the ſame, 
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The defendants admitted, that the plaintiff was inducted into Jonrs 
the ſaid rectory, and entitled to all tithes ariſing therein, except again 
the agiſtment and tithe herbage of barren and unprofitable — AND 
cattle depaſtured on certain land there by the inhabitants of the wy 
{aid pariſh, 

The defendant Davies admitted, that for two years paſt he 
had been occupier of a parcel of land, called Yyrod and Brynax 
Dongrey, and had depaftured thereon ſome unprofitable cattle. 


The defendant Winn admitted, that for ſix years paſt he had 
occupied land, called the Dole Bangor and Nunteſover, and had 
grazed thereon ſome unprofitable cattle. 


And both the defendants admitted, that they had not paid or for the pretend. 
allowed anything in lieu of tithe herbage for ſuch unprofitable ed cuſtom that 
cattle; but alledged, that they had refuſed ſo to do, becauſe that, the landholders 
during all that time, they had been inhabitants of the ſaid pa- are r 
riſh, and had paid other tithes in kind, according to cuſtom, to m__ — 5 
the plaintiff, and the plaintiff had made no demand of tithe ,,,,; bes, on 
herbage until lately; and they inſiſted, that they were exempted paying all other 
from payment of ary ſuch tithes for the agiſtment or depaſturing nber, is bad. 
of unprofitable cattle on the ſaid lands ; for that the occupiers 
of land in the ſaid pariſh who reſide there are, as they conceive, 
exempted from ſuch tithe herbage by the cuſtom of the ſaid 
pariſh, or otherwiſe by law, on payment of their other tithes, no 
ſuch inhabitant having ever, to their knowledge, paid to the 
rectors of the ſaid pariſh, or to their farmers, any tithe herbage, 
or any ſatisfaction for the ſame, for unprofitable cattle by them 
depaſtured in the ſaid pariſh. 


The plaintiff replied; the defendants rejoined ; and witneſſes 


were examined on both ſides; and upon hearing counſel on 
both ſides ; | 


Tug Cour was ſatisfied, that the plaintiff is entitled to have 
tithes from the defendants for the barren and unprofitable cattle 
fed on their reſpective grounds within the ſaid pariſh ; and 
therefore ORDERED AND DECREED, that the ſaid defendants 
ſhall account with and ſatisfy the plaintiff for the agiſtment or 
tithe herbage of the unprotitable cattle by them reſpectively 
depaſtured on the ſeveral cloſes of land in the bill mentioned 
for the ſeveral years therein charged; the taking of which 
account is hereby referred to the deputy remembrancer, 


In obedience to the faid decree, the deputy , remembran- 
cer made his report, dated the twenty-fixth of June laſt 3 and 


upon rcading the ſaid decree and report, no exceptions hav- 
ing been filed thereto, 


IT is ORDERED BY THE Covkr, on the ſeventh of July 1721, 
that the ſaid report be ratified and confirmed, and that the 
defendants ſhall reſpectively ſatisfy and pay to the plaintiff the 

| ſeveral 
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- 


Jonas ſeveral ſums ſo reported due for their agiſtment tithes, together 
againſt with the plaintiff's coſts, to be taxed by the ſaid deputy. 


Davits AND 


Wann, Bury, Chief Baron. 
Price, Baron, 


FasTrn Tran 
7. Gro. 1. 


PyE againſt REA. 
Moenniouthhſbire, 29th April 1721. 


The vicar of THE plaintiff, as vicar of the vicarage and pariſh chnrch of 
Dixten, in Mon- Dixton, in the county of Monmouth, ſtated by his bill, 
male vis an that he is, and for two ycars paſt had been, lawful vicar there 
titled ro the , 3 , ws, 
tithes of Privy and ought to have had and reccived all tithes of coppice wood, 
Fed in kind. and all ſmall and minute tithes, oblations, offerings, and other 
8. C Bunb. 72, Profits whatcver, and all portions, compoſitions, rates, and 
payments in lieu of tithes, or {ome ſatislaction in lieu of the 
ſame yearly, which by common right or cuſtom, time out of 
mind, have been due or payable to his predeceſſors; that all and 
every perſon and perſons owners and occupicrs of mctluages, 
gardens, lands, and grounds at all times juſtly paid or oughtt to 
pay tithes in kind, or make ſome ſatisfaction; that the de. 
fendant, for three years paſt, had been owner and occupier of a 
large coppice wood, called Priory Wood, and of other coppice 
woods and underwoods there, and had felled and cut down the 
ſame, and made thereof one thouſand cords of wood, and had 
ſold great quantities of hoops of aſh and other trees from the 
wood fo fallen, without ſetting out the tithes thereof, or making 
any ſatisfaction for the fame, on a pretence that the ſaid woods 
are exempted from the payment of tithes in kind, and liable only 
to a certain modus in licu thereof. The bill therefore prayed a 
full diſcovery, and an account for the ſame, 


Nd 


* 


n Ne, EI INNIE 


* 
H 
* 
2 
2 , 
Z 
. 
I 
j l 
. 
2 
7 
8 N 
* 


The defendant admitted, that the plaintiff was vicar as ſtated 
in the bill, and entitled to all tithes perſonal, predial, and 
mixed (a); but he denied that cither the plaintiff or his prede- 
ceſſors had any right to the tithes of the ſaid woods. He admit- 
ted, that he had been, for ſeveral years paſt, owner of Pr 17 
Wood; that it was formerly part of an ancient meſſuage and 
lands, called Priory Z/tate, or the demeſnes of the ancient 
diſſolved priory of Monmouth, ſituate in the pariſh of Saint Mar- 
garet; and that the ſaid Priery Eſlate and Priory Mond are all 
exempt from the payment of tithes, and ſo had been enjoyed 
time out of mind; for that Jſoymouth anciently was a cell to 
the abbey of Saint Flerence, at Samures ; that one WHilienschur, 


(a) It ſeems to have been contended otherwiſe ; but it is ſaid, that this gene- 
in this caſe, on the part of the defend- ral admiſſion that he was entitled to 4 
ant, that the vicar ouglit to have ſhewn forts of tithes, had rendered it unueccls 
in the bill a ſpecial title to the tithes, ſary, 5. C. Bunb. 72. 
either by endowment, preſcription, or 


then 


DURING THE REIGN OF GEORGE THE FIRST. 


then lord of Monmouth, built a church in his caſtle of Monmouth 
to the honour of God, Saint Mary, and Saint Florence, and gave 
it in perpetual alms to the monks of Saint Florence, at Samures, 
from whence he uſed to call the monks to live and ſerve in the 
{aid church, and for their encouragement gave them poſſeſſions 
in lands, churches, and tithes, and three plough lands near his 
caſtle of Monmouth, as by the charter of foundation, memoran- 
dums, and records will appear; that the priory of Monmorth 
afterwards continued for ſome time in the hands of ſome of the 
monks of Saint Florence till the diſſolution of the alien priories 
in the reign of Henry the Fourth or Henry the Fifth ; that after 
the aid diſlolution, the ſaid priory and wood were given, ſettled, 
or annexed to the abbey of Saint Saviour's, in Bermondſ/cy, and 
therewith held; that afterwards, in the year 1533, Robert, then 
abbot of the exempted monaſtery of Saint Saviour, in Bermondſcy, 
gave the priory of N enmouth to one Richard T ailbuſſe, his brother 
monk, with full licence for him to govern there; that afterwards 
the ſaid Richard Tailbuſ/e, as prior of Saint Saviour's, and his 
convent, enjoyed the ſame, and granted leaſes thereof to 
tenants, as appears more fully by the records and accounts in the 
alienation office; that at the diſſolution of abbies in the reign 
of Henry the Eighth, the ſaid priory came into the hands of THE 
crown, and remained in THE CROWN until the reign of Philip 
and Mary; that in the fourth or fifth years of their reign, the 
ſaid difſolved priory, of which the Priory cod was part, was 
granted to Gregory Price and 7. Kerry, and their heirs, as 
appears by the grant in the augmentation office; that the faid 
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ng Gregory Price and T. Kerry, after ſuch purchaſe, conveyed the 
ds ſame to Themas Williams ; that the ſaid Priory Fftate continued 
ly in the name and family of J/7liams by intermediate ſettlement z 
2 and that the ſeveral branches of it ſucceſſively enjoyed the ſame, 
together with the faid Priary d, exempt and free from 
1 payment of any tithes, and without any demand or ſuit con- 
ie cerning the ſame, from the time they were purchaſed by Thomas 
nd Vi illzams until the reign of Milliam the Third, when there was a 
de {:llage oz all or part of Prizry Ho:d ; one 7ohn Williams, ſince 
te decealed, being then owner, and in poileſſion thereof; that the 
oy id Jan Williams, before his death, fold the fame to the 
and defendant ; that at that time one Richard Vaughan being vicar of 
lent Dixten, and claiming the tithes of that fallage, brought his bill 
lar. in this court to impeach the title of the jaid John Williams, 
al he having mortgaged the ſame and that the ſaid 7% Williams, 
ved inſtead of delending his right, compounded for the tithes; which 
rs » the only initance in which any tithes have ever been paid for 
"Ply 


tie taid coppice woods, or other titheable things, happening in 
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* The plaintiff replied; the defendant rejoined; and witneſſes 
were examined on both ſides; and upon reading the depoſitions 
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on both ſides, and divers proofs in the cauſe, and on full 
debate, 


IT 1s ORDERED BY THE CourRT, that the defendant 4 
forthwith account with the plaintiff for the tithes demanded 
his bill. And it is referred to the deputy remembrancer to take 
the ſame, 


In obedience to which order, the deputy made his report, 
dated the twenty-third of December laſt ; and upon reading the 
faid decree and report, and no exceptions filed, jt is ordered 
by the Court, on the firſt of February 1721, that the ſaid report 
be ratified and confirmed, and that the faid defendant do forth. 
with pay to the plaintiff twenty-nine pounds, nine ſhillings, 
and ninepence, for his tithes ſo reported due, together with his 
coſts to be taxed, 

Tuo. Bor. 
Ro. Price. 
Ja. Mod rA. 
F. PAGE, 


LEWIS again} GoLDING. 
Wiltſhire, 4th May 1721. 
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been, and ſtill was, rector of the rectory of Great Chaljeld, 
in the county of Wilte, and entitled to all forts of tithes in 
kind ariſing therein; that the defendant, for ſeveral years, had 
occupied a large quantity of land, which he had ſown with wheat, 
barley, rye, hemp, beans, peas, and other grain, or mowed for 
hay, and had alſo fed cattle thereon, the tithes of which he had 
carried away, without giving the plaintiff any ſatisfaction for the 
ſame ; that he alſo fed and depaitured on the ſaid lands many 
cows, from which he had milk and calves, and had alfo fed 
thereon ſeveral barren cattle and mares, which brought colts; 
that he alſo had ſows which had pigs, and ſhcep which had 
lambs and wool ; and that, to defraud the plaintiff of his tithes, 
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from the payment of tithes. The bill therefore prayed a diſco- 
very, and an account, | 


The defendant admitted the plaintiff was rector of the faid 
pariſh, and entitled to the great and ſmall tithes thereof, He 
faid, that he was, and had been for fifty years laſt paſt, ſeiſed of 
fourteen acres of paſture ground in the taid pariſh ; that during 
the whole of that time he had never paid any tithes for the ſame, 
nor had any ever been demanded, except by one Mr. Polton and 
Mr. Deacon; and that they, on his refuſing to pay tithes, had 
brought their bill in this honourable court, but had never pro- 


ceeded in their ſuits ; and he infiſted, that the ſaid lands = 
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tithe free, the ſame having been parcel of the farm called Great 
Chalfield, which was tithe free; but that if the ſame was tithe= 
able, the tithes thereof would not amount to more than five 
ſhillings a-year. And he ſet forth his titheable matters, and the 


values thereof, 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon reading the evidence 
taken in the cauſe, and on full debate ; 


IT 15 ORDERED BY THE Cour, that the defendant ſhall 
and do come to an account with the plaintiff for all ſuch titheable 
matters and things as in the bill are Cemanded, before the 
deputy remembrancer, who is to take the ſaid account, 


Hor DER again Davis. 
Ex, 22d April 1721. 


THE bill ſtated, that for ſeveral years paſt the plaintiff had 
been rector of the rectory and pariſh church of Ea Han- 
ning field, in the county of Ee, and was entitled to all great 
and ſmall tithes ariſing therein, or to ſome modus or compoſition 
for the ſame; that the defendant, for ſeven years paſt, had been, 
and ſtill was, owner or occupier of divers lands and wood- 
grounds; that he had yearly hay and corn from the land, and 
tirewood and other wood from the wood ground ; that he had 
fold part of the wood felled, and had made the remainder into 
charcoal, and afterwarils fold the ſame ; that he alſo rented anc 
had bought other woods and wood grounds, and particularly 
Gipeach Mood, that he had paid ſome money on account of the 
tithes of thirty acres of wood; but that, on a pretence that he 
had over-paid him, he had brought actions to recover it back 
again. The bill therefore prayed a diſcovery, and an account 
tor the ſame. a 


The defendant admitted that the plaintiff was rector of the pa- 
riſh,and that in one year he had bought of A. Collin the under- 
wood growing in Gigoriact Woods, containing about one hundred 
acres, lying in the pariſhes of Hanning field and Purley, at fifty ſhil- 
lings an acre, whereof twenty-five acres lic in Eaſt Hanning field, 
which he had cut down, and made a great part of the wood into 
charcoal; that ſoon after the ſaid wood was felled, and before any 
part thereof was carried away, he had come to an agreement with 
the plaintiff to pay ten pounds for the tithes thereof, proviced 
the faid wood fo lying in the ſaid pariſh contained thirty acres ; 
an'l that if it did not, the plaintiff was to refund in proportion 
that upon an admeaſurement the ſaid wood was found to contain 
only twenty-five acres z and therefore he had over-paid for five 
acres, and for which the plaintiff was to refund. He admitted, 
that in the years 1714 and 1715 he had bought four acres of 
underwood 
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Lrwrs 


againſt 
Corbis. 


The rector of 
Hanning ford, in 
Eher, claims 
tithes of Gigo- 
riack Wocd and 
Four Acres, 


The defendant 
ſays, he paid 
tithes as for 
Uirty acres, and 
the wood con- 
tains only twen- 
ty- five acres; 
that he delivered 
the rector thirty 
ſtorel poles ; 
that he has 
therefore been 
overpaid ; and 
that he had ar- 
reſted him fog 
the balance. 
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 Hozvex ynderwood in the ſaid pariſh, which he had felled, and converted 
Bern, part of the wood into charcoal, and had ſold and diſpoſed of the 
AVIS, . . 1 
other part, the tithe of which he was willing to pay out of the 
ſaid overplus; and he ſaid, that he had let the plaintiff have 
thirty /orel poles, for which he alſo craved an allowance; and 
that, on ſome words happening between them, he had cauſed 
the plaintiff to be arreſted for the balance, and for the amount 
of the ſtorel poles. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides. 


_ account or- TT Is ORDERED BY THE CovuRT, that it be referred to the 

ered to be take , 

en, and the ba- deputy remembrancer to take an account of all the tithe woods 

lnce io be (not being timber) which the defendant had cut and uſed in the 

paid. ſaid parith in the years 1716, 1717, and 1718; and alſo for the 
four acres in the years 1714 and 1715; the deputy to allow 
the defendant for /orel poles, and for what wood is under thirty 
acres, which the plaintiff is to repay to the defendant if over- 
paid; and all actions are hereby ſtayed till the ſaid report is 


made. 


Tarr. Tru, ö 
Ay BuLL againff T1LL, 
Glouceſterſhire, . 5th July 1721. 


The reQor of THE bill ſtated, that the plaintiff, for twelve years paſt, hal 
Tortworth, in been, and ſtill is, lawful rector of the rectory and pariſh 
Gloucefterſcire, church of Tortworth, in the county of Glouceſter, and entitled 
claims tithes of to all tithes ariſing therein, or to ſome compoſition for the ſame; 
hay, herbage, p 3 * 
milk, Kc. of Ie. that, in the year 1719, the defendant, as tenant to Lord Ducie, 
land's Farm, Ruſ. Occupied therein a farm, conſiſting of meadow and paſture 
is Farm, and ground, and other lands; that he mowed the grounds, called 
Guy s Farm. m Great Gortys, the Little Gortys, the Old Hop Yard, and other 
grounds part of Gory's Farm, and made the graſs into hay, which 
he carried away without ſetting out the tithes thereof, or making 
the plaintiff any ſatisfaction for the ſame ; that during the ſaid 
year he had alſo kept ſeveral cows, which had produced many 
calves and much milk ; that he had alſo kept ſheep, which had 
yielded lambs and wool, and had ſeveral other titheable things, 
for all which he ought to have paid the plaintiff tithes in kind, 
or made ſome compoſition z but that, inſtead of ſo doing, 
he pretended that his ſaid farm and lands were exempted from 
the payment of tithes, or that he had made an agreement with 
the plaintiff for the ſame, although ſeveral of the pariſhioners 
had quietly paid the tithe of their milk in kind, The bill 
therefore prayed an anſwer, and an account. 


The 
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The defendant admitted that the plaintiff was rector of the pa- Bort 
riſh, and entitled to all tithes ariüng therein, or to ſome modus or _— 
compoſition in lieu thereof; but faid, that both he and his pre- : 
deceflors had, until very lately, conſtantly accepted and taken 2 2 
twelvepence in the pound as an ancient compoſition or modus ee eee, IE 
according to the rents of the ſeveral eſtates of the inhabitants, in poguon of 124. 
lieu of the tithes ariſing thereon 53 which payment had been in the pound, 
commonly called & the pound ſhilling.” He admitted, that in the called de pound 
> . * Villiag, payable 
ſaid year he had occupied, as tenant aforeſaid, two farms, the 3 ln bf the 
one called Ireland's, at forty pounds a-year, and the other called gitnes of Taland's 
R. ſell's, at twenty-five pounds a- year, and alſo a farm, called and Rugz's ; 
Garys Farm, at one hundred and ten pounds a-year; and he ſet 
forth the ſeveral titheable matters which had ariſen upon the 
farms called Ireland's and Rufſels, and the value thereof. He 
alſo admitted, that in the ſaid year he had mowed ſeveral cloſes 
of ground, part of Gory's Farm, and had kept on his ſeveral 
farms promiſcuouſly ſeveral milch cows, which had produced ſeve- 
ral calves z that about ten calves had fallen on Gory's Farm : and 
he ſet forth the quantity of milk he had had from the ſaid cows. 
He alſo admitted, that he had taken in, by way of agiſtment, 
upon Gory's Farm, and upon part of his other farms, ſeveral 
ſheep, for which he was paid twenty pounds as the full value of 
the herbage for depaſturing the ſame. He ſaid, that in the ſaid 
year he had paid to the plaintiff, in lieu of the tithes ariſing on 
the farms called Ireland's and Rifſſell's three pounds, four ſhil- 
lings, being twelvepence in the pound, according to the yearly 
rent which he paid for them, and which the plaintiff had 
accepted in full ſatisfaction for all tithes ariſing thereon, He ad- that he did noe 
mitted, that he did not ſet out the tithes ariſing on Gory's Farm, ſet out the tithes 
his agreement with Lord Ducie, his landlord, being, that the ef C: Fern, 
ſaid Lord Ducie ſhould diſcharge the tame, he having either — wenn 
accepted of ſome leaſe of the tithes, or come to ſome agreement ih him to pay 
with the plaintiff in relation thereto, He ſaid, that the plaintiff, the ſame. 
until Midſummer 1719, had never made any pretence to tithes 
in kind; that he then told the defendant, that for that year he 
need not ſet out his tithes, for that he would not gather them in 
that year in kind; that having no ſubſequent notice of his 
intention to take the ſame in kind, he had refuſed to permit him 
to take the tithe of milk for the beginning of the year 1720 
but that, on the ſecond of April 1720, finding that the other 
pariſhioners paid their tithes of milk in kind, or compounded 
tor the ſame, he had offered the plaintiff his tithe mill;, which he 
neglected to ſend for until the twenty ſixth of the ſaid /pret, 
when he took the ſaid tithe milk, and had ever fince taken the 
lame in kind; that not knowing how far any agreement between 
the plaintiff and Lord Ducie might diſcharge him from paying 
the tithes of Gery's Farm according to the compotition or modus 
of twelvepence in the pound, he had ſeveral times before Lady 
Day 1720 ollered the plaintiff cwelvepence in the pound, in lieu 


176 DECREES IN TITHE CAUSES 


Bur. of all tithes due to him at Michaelmas 1719 ; and that, on tlie 
Ar fourth of April 1720, he tendered the ſame for all the tithes of 

* CGory's Farm for the year 1719 ; that for the tithe of milk he had 
been deſired not to ſet it out between the twenty-fifth of March 
1720 and the twenty-ſixth of April following; and that, from 
the ſaid twenty-fixth of April, he had permitted the plaintiff to 


take the tithe of milk in kind. 


The plaintiff replied ; the defendant rejoined ; and ſever} 
witneſſes were examined on both ſides; and upon reading 
ſeveral proofs, and on full debate ; 


The bill diſmiſ- TT 3s ORDERED BY THE CovuRr, that the bill, ſo far as it 
_ -_ - J relates to Ireland's Farm and Ruſſell's Farm, do ſtand diſmiſſed ; 
Ruſſls F 3 but as to Gory's Farm, this court doth order and decree, that the 
nd the tithes of ſaid defendant ſhall account with and ſatisfy the plaintiff for the 

Gory's Farm de- value of the tithe hay, and all other the tithes which did, in the year 
creeds 1719, ariſe and grow due to the plaintiff from the defendant upon 
the ſaid farm and lands, called Gory's Farm, as alſo of his tithe 

milk from the twenty-fifth of March 1720 to the twenty. ſixth of 

April following; the taking of which account is hereby referred 

to the deputy remembrancer, who, in taxing the coſts for the 

plaintiff, is to conſider the charge of the defendant's exami- 

nation and proceedings relating to the tithes of the farms called 


Ireland and RufſelFs. 


Purſuant to which order, the deputy made his report, dated 
the twenty-third of November laſt ; and upon reading the ſaid 
decree and report without exceptions, and no counſel appearing 
for the defendant 3 


IT is ORDERED BY THE CouRT, on the ſeventh of December 
1721, that the ſaid report be, and is hereby allowed and con- 
firmed ; and that the ſaid defendant do forthwith pay to the 
plaintiff twenty pounds, two ſhillings, and fourpence, reported 
due to him for the ſeveral tithes and titheable matters and 
things in the ſaid report mentioned, together with his coſts of 
this ſuit, to be taxcd as above ſtated, 


Tuo. Burr, 
Ro. Price. 
F. PAGE. 
Tan. Trau, GREENSLADE again BAKER, 
7. Gro. 1, 


Somerſetſhire, 12th June 1721. 


The pflaintiff THE bill ſtated, that the plaintiff, being entitled to the inhe- 
ſays, that he ritance of the great tithes of Larcombe Tenement, in the 
purchaſed the pariſh of Cu/tcombe, in the county of Somerſet, in the poſſeſſion of 


Inheritance of the defendant, let the tithes to him, who enjoyed the ſame ; 


Larc:mbe Farm, in Cuſicembe, in Somerſetſhire, and let the ſame to the defendant, the tenant of the 
ſaid farm, and afterwa:ds gave him notice to tithe in kind. , 
tha 


Vith 
r 
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that the plaintiff, for two years paſt, had acquainted him, that 
unleſs he would give him more for the ſaid tithes, he would take 
them in kind, which he oppoſed. The bill therefore prayed an 
account for the ſame, : 


The defendant admitted, that he had for many years, in his 
own right, the poſſeſſion of the ſaid tenement, and had yearly 
ploughed and ſowed ſome part of the ground with corn and grain, 
as 9ats and barley mixed, which ſowing is there called dredges, 
and with but little wheat or other grain; that the tithes have 
been uſually let at ninepence, and at the higheſt not exceeding 
twelvepence; but the quantity of corn or number of acres he had 
yearly ſown he could not ſet forth. He ſaid, that he believed 
the plaintiff did purchaſe the inheritance of the great tithes of 
the ſaid tenement z and that he had agreed with him for the 
ſame about three years ago; to which time the plaintiff had 
received the tithes : and he ſet forth the quantities of his wheat 
and corn tithes; and denied that he had ever obſtructed the 
plaintiff from receiving the ſame, but had regularly ſent him the 
money according to the agreement, which he had refuſed to 
accept, unleſs he would relinquiſh all demands upon him for the 

bound trees which he had cut in Killner's Weeds. 


= The plaintiff replied ; the defendant rejoined; and witneſſes 

were examined on the part of the plaintif'; and upon opening 
the bill, and reading an affidavit of the ſervice of, to hear 
id Judgment; and on reading the anſwer ; and no counſel appear- 
ns ing for the defendant 


hk hd — 


. ,, 


. i © Foo . > 


= 


Iris 0RDERED AND DECREED BY THE Cour, that the de- 
„„ WE fendant do account with and fatisfy the plaintiff for the value of 
n. WE the tithes in kind of the corn and grain, and other titheable 
he WE matters, ariſing, &c. upon the lands in queſtion in the defendant's 
ed ME poliction during the time in the bill mentioned; and it is alſo 
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OmrETN STAD 


againfl 
Bartzr» 


The defendant 
ſays,that he ten- 
dered the money 
for the tith:s, 
according to the 
agreement. 


The defendant 
negleEts to at- 
tend the hears 
ing. 


The tithes in 
kind decreed, 


ad W reterred to the deputy remembrancer to take the account, unleſs - 


of WT <auic be ſhewn to the contrary, the ſaid defendant firſt paying 
fire pounds coſts before he be heard, 


. = On the ninth of November 1721, upon reading the ſaid order, 
. nnd no counſel attending for the defendant, 


= Ir 15 oRbERED BY THE Cour, that the ſaid decree be, and 
me ſame is hereby made abſolute, 


„The deputy having made his report, dated the eighth of 
Wo February 1722, the order and report were read; and no counſel 
i =ppcaring for the defendant ; 


the „ Ir is ORDERED By THe Count, on the twenty-firſt of 
: of February 1722, that the ſaid report be, and the ſame is hereby 
ic; ratitied and confirmed; and that the ſaid defendant do forth- 
i «s WE mY Pay to the plaintiff five pounds, thirtcen ſhillings, fo 


The report made 


179 
GnrzensrLAavDt 


againſt 


Barra. 


Train. Treu, 


7. Go. 1. 
The vicar of 
Bodenham, in 


He efordfhire, 
clatms tithes in 
kind, 


The defendant 
ſays, that there 
is a medus of 1d. 
a cow in lieu of 
tithe herbage, 
and 1d, a garden 
in lieu of tithe 
fruit and vegeta- 
bles 3 and that 
he had no pi- 
geons but what 
were eaten by 
the family ; nor 
any cattle but 
what wc:re bred 
for the plough or 
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reported due to him for his ſaid tithes, together with his coſi 
to be taxed by the faid deputy remembrancer. 


© Ro. Parc E. 


JA. Mo ric. 
F. Pact, 


HaTHwaY againſt EDWARDS, 
: Herefordſhire, 26th June 1721. 


HE bill tated, that the plaintiff, in the year 1710, was infi. 
tuted and inducted vicar of the pariſh and pariſh church 
Bodenham, in the county of Hereford, and entitled to all ſm;) 
tithes, as alſo to the tithe of a third part of the corn, and the 
tithe of all the hay within the ſaid pariſh and the titheable place; 
thereof; that the defendant had been, for two years, an inha. 
bitant of the pariſh, and had held and occupied land therein; 
that he had kept many cows, which had calves; and ſheep, which 
had lambs and wool ; that he had alſo many dry and unproji. 
able cattle ; and many acres of hop ground that produced hops; 
that he alſo had orchards, which produced apples, pears, crab, 
and other fruits; that he had honey and wax, and hives of bees; 
many pigeons, poultry, eggs; great quantities of hay, corn, 
flax, hemp, wood, and other titheable matters of great value, 
which he had carried away and converted to his own uſe, with. 
out ſetting out the tithes thereof, or making any recompence 
for the ſame, on a pretence that the premiſes are diſchargel 
from the payment of tithes, The bill therefore prayed to hare 
a full diſcovery of the quantities, qualities, and values of the 
ſame, and an account for them ; and his Zafter offerings. 


The defendant admitted that the plaintiff was vicar, and as ſuch 
entitled to all ſmall tithes; and that, in the ſaid years, he was an 
inhabitant there, and had occupied ſeveral acres of meadow and 
paſture z and he ſet forth the number of cows, calves, wool, and 
lambs which he had in the year 1717, which he ſaid were kept, 
&c. ſometimes in the pariſh of Pentham, and ſometimes in 
Bedenham ; that the plaintiff being miniſter alſo of Peulbun 
pariſh did ſet to the defendant all his tithes ariſing therein fer 
the ſaid two years, at the yearly rent of fifty-five ſhilling, 
which he had paid to him, and he had accepted the fame; 
that in Hodenbam pariſh there had been immemorially n 
ancient modus of a penny for every cow depaſtured in that 
pariſh, to be paid at Eaffer yearly to the vicar, and to be by hin 


accepted in full for tithe milk and calves z but that he, the E 


defendant, had paid him three halfpence for each calf, not 


knowing of the ſaid modus, and which he had tendered to tht F 
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plaintiff for the ſaid years, but that he had refuſed to receiv! iſ | 


the ſame ; that for the year 1717 the plaintiff took his tit: 7 


her! 
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hops in kind, but had refuſed to take them in the year 1718, 
though juſtly ſet out; that he knew not the quantity of fruit 
he had in the ſaid years, but that the tithe thereof was duly ſet 
out, and that the plaintiff had taken away the greater part of 
the ſame, and left the remainder ; that in the ſaid years he had 
ſet forth his tithe hay and pigs z that he reared and depaſtured 4 
few yearlings and two year old heifers and bullocks, for which, 
he inſiſted, he ought not to be accountable for tithes ; that he 
had not kept any dry and unprofitable cattle z and that the ſaid 
yearlings and heifers were kept for the plough and pail ; that he 
had no honey nor geeſe in the year 1717; and that for the year 
1718 he had tendered to the plaintiff his full tithe for the ſame, 
as well as for his poultry ; that he alſo had one colt fallen in 
Badenbam, for which he had paid the plaintiff his tithe, as alſo 
for his bees wax; that he had one year with another nine dozen 
of pigeons, but never ſold any; nor during that time ever felled 
any coppice or other titheable wood, except what he ſpent in his 
houſe, for which there had been a modus time immemorially paid 
to the vicar for the wood ſo ſpent ; that in the year 1717 the 


1718 had refuſed the ſame, though it was duly tendered him by 
the defendant ; that he had conſtantly paid the tithes of the cori 
and grain he had, or a ſum of money in lieu thereof, to one J. 
Maſen, who rented the ſame of Lord Conizg /by, and which the 
plaintiff had never demanded, except by the preſent bill; that 
he had, in the ſaid years, no flax nor hemp ; and for the year 
1717 had paid the plaintiff for after offerings for himſelf and 
family, fourpence, which he received; that in Badenbam pariſh 
there had been, time immemorial, a modus or cuſtomary pay- 
ment of one penny for each garden in the ſaid pariſh, payabie at 
after in every year to the vicar, which ought to be accepted in 
full of the tithes or tenths of all garden herbs and other things 
growing therein, which the plaintiff had received for the year 
1717, but refuſed to give the defendant a receipt for the ſame z 
that for the year 1718 the plaintiF had refuſed to accept the 
laid Eafter otferings and garden penny, and one penny for the 
wood, though duly tendered ; and that he had no other titheable 
matters, 


27 Panettiere 
„ 


ne plaintiff replied; the defendant rejoined; and ſeveral 
= witneſſes were examined on both ſides ; and upon reading the 
proofs taken in the cauſe, and on full debate; 


= Ir 18 oRDERED BY THE Court, that the defendant ſhall and 
Lo forthwith come to an account for the tithes demanded by the 
bin before the deputy remembrancer of this court (except for 
dhe tithes of pigeons ſpent, and not ſold, and young cattle reared 
br the plough and pail), with coſts to be taxed ; to whom it is 
rt WY F< ferred to tax the faid colts, and take the account. 


N 2 | Tux rod 
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Ha THWAT 
againſt 
ESWAZ Db 


plaintiff received one penny for the ſaid wood, but in the year 


The tithes, ex- 
cept of the cat. 


tle and pigeons 
deere ed. 
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TurToN again CLAYTON ; et & Contra, 
Lancaſhire, 22d June 1721. 


The rector of THE bill ſtated, that the plaintiff, in the year 1713, was pre. 
38 3 ſented to the rectory and pariſh of S andiſb, in the county 
1 en ung of Lancaſter, and duly inducted thereupon z and that he and hi 
C.nall tithes of Predeceflors, of common right, had received all manner of tithes, 
the whole pariſh as well great as ſmall, together with all oblations, offerings, duc, 
. and titheable matters whatſoever growing, &c. therein, or in tie 
S. C. Bunb 80. titheable places thereof, or ſome ſatis faction for the ſame; thx 
the defendants, for five years laſt paſt, had been inhabitants an 
pariſhioners therein, and enjoyed to their own uſe ſever; 
meſſuages, lands, and tenements, which had been conſtant 
ſtocked with cows, kine, ſheep, horſes, and other cattle, which 
produced milk and calves, and that the plaintiff ought to har 
had tithes in kind, or ſome annual compoſition for the ſame; 
that they alſo had quantities of hay, the tithes of which, and al 
other great and ſmall tithes, ought to have been paid in kind ty 
the plaintiff, as well as his Eaffer offerings, and the tithes fer 
gardens, orchards, fruits, herbs, and agiſtment of cattle, a 
ſome rate or compoſition for the ſame ; all or any of which the 
faid defendants had refuſed to pay. The bill therefore prayed 
an account, and fatisfaction for the ſaid tithes. 


The cefendants The defendants ſaid, that they believed the plaintiff was, in 
ſay, — e fact, rector or incumbent of the rectory or pariſh aforeſaid; 
gt tp = that, in the year 1713, he was duly inducted thereto, but in what 
to the - tithes; Manner they knew not, though they believed it was by mem 
and inſiſt, that not juſtifiable, and that therefore the plaintifFought to make or 
peter wha ay his title. They alſo ſaid, that there is, and hath been, a cuſton 
1 and uſage in the ſaid pariſh, time out of mind, that certain 
* meduſes or cuſtomary ſums of money have been conſtantly pail 
by every pariſhioner of the ſaid pariſh yearly to the rector or 
incumbent thereof for the time being, or to his order, or for h 
uſe, in lieu of tithes in kind for houſes, hay, hens, yards, bes; 
colts, milch cows, calves, yarrow cows that give milk, receipt; 
and offerings for huſbands, wives, children, and ſervants abor: 
ſixteen years old, within the ſaid pariſh, and for mortuaric;, 
according to the ſtatute 21. Hen. 8. ; that yearly, for all tix 
time demanded by the bill, they had paid to the plainti: 
tithes in kind for all corn, grain, wool, lambs, pigs, and gee! 

or ſome ſatis faction for the ſame. 


and by their for- To which anſwer the plaintiff took exceptions, and ti! 
— defendants put in a further anſwer, ſetting forth the ſever 
tn the le- © . 8 
moduſer following, viz. threepence yearly by every pariſhion” Wt 
RP. to the rector or incumbent, in lieu of all manner of titts 8. 
ariſing, &c. due and payable for all and every his, her, and the! 

houſe and houles, yard and yards, and hay growing, and a 


A 


+ 


” a Err 
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kept within the ſaid pariſh, viz. for the tithe of every houſe, one 
penny; for hay, one penny; for hens, one halfgenny; and 
for the fruit and other titheables ariſing and renewing upon 
or from every yard within the faid pariſh, one halfpenny ; 
chat it is vulgarly tiled, for houſe, hay, hen, and yard, three- 
pence z that the ſaid ſum had been always accepted for the 
ſame; and that tithes in kind have never been paid for them (a) 
for every ſwarm of bees, one halfpenny ; for every milch cow, 
one penny; for every calf and calves reared within the ſaid pariſh 
in one year, and brought to the butcher, one halfpenny, if under 
ſever. 3 or if ſeven or more, but under the number of ſeventeen, 
then five ſhillings ; or if ſeventeen, then ten ſhillings, and ſo on 
in like proportion, five ſhillings for the increaſe of every ten in 
number above the number of ſeven reared in one year, or 
brought to the butcher : for every farrow cow that gives milk, 
one penny a-year for every ſuch year ſhe has no calf; and for 
every year ſhe has a calf, one penny : for every colt foaled within 
the ſaid pariſh, one penny ; which ſaid ſums had, time out of 
mind, been paid to, and accepted by, the rectors or incumbents 
for the time being of the ſaid pariſh, in licu and full ſatisfaction 
of the ſeveral particulars laſt mentioned; fo that tithes in kind 
had never been paid for the ſame : for every ſeventh pig, 
having ſeven or above and under ſeventeen, one pig; for every 
ſeventeenth pig, having ſeventeen or above and under twenty- 
ſeven, two pigs; and ſo on, according to that number and 
proportion, for every tenth pig above the number of ſeventeen z 
and that the like cuſtom had been obſerved as to lambs, geeſe, 
and wool ; which ſaid ſeveral proportions and quantities in kind 
of the particulars laſt mentioned had been, time out of mind, 
received and taken by the rectors and incumbents of the ſaid 
church in full ſatisfaction (unleſs when otherwiſe by agreement to 
the contrary). They alſo ſaid, that they believed that the rector 
was, and immemorially had been, entitled to tithes in kind of 
all corn and grain growing, &c. within'the ſaid pariſh, and toall 
other tithes, as well great as ſmall, and to all other rectorial dues 
within the ſaid pariſh, of common right due and payable 
(except as before and hereinafter ſet forth); which ſeveral par- 
ticulars had been paid, vis. for mortuaries within the ſaid 
pariſh, according to the ſtatute 21, Hen. 8.; that for all 
receipts and offerings therein there was and is due and payable, 
and time out of mind had been paid, to the reQor or incumbent 
there for the time being, by every pariſhioner thereof, the ſeve- 
ral ſums following, viz. for man and wife, threepence ; for the 


(a) It is ſaid, that the whole Court ſons, they ſhall pay one penny a- piece. 
were of opinion, that this is a void And by Mx. Barex Pace, If a man 
modus, taking it either diſtributively or ſhould declare in debt for an entire rent 
entirely; for as to the hay, one penny of ſixpence, viz. twopence for Black 
1s unreaſonable ; for if a man has ſixty Acre, twopence for White Acre. and 
acres of hay, he pays only one penny; twopence for Green Acre, this would be 
and if he lets them to ſixty ſeveral rep, bad. 8. C. Bunb. 81. 


3 children 


Tor ron 


againſl 
CLAYTON 5 
et 6 Contra, 


182 DECREES IN TITHE CAUSES 

Tvaron the children and ſervants of every pariſhioner above ſixteen yew 
"op of age, eacli one halfpenny ; for the marriage of every pariſhion 

CLAYTON; f 8 : ip AN 8 er 
„ 2Contre, Within the ſaid pariſh, five ſhillings to the rector; and to thy 
pariſh clerk, if it be by licence, one ſhilling, and if publiſhel, 
tenpence; for every offering when a woman is churched within 
the ſaid pariſh, fourpence to the rector, and to the pariſh clerk, 
twopence; for every funeral within the ſaid pariſh, fivepence tg 
the rector, and to the pariſh clerk, fourpence. They alſo ſaid, 
that no other tithes or rectorial dues therein had ever, in any 
man's memory, been paid or ſatisfied otherwiſe than as afore. 
They alto infiſt, ſaid, or any demands made thereof before the plaintiff's time, 
chat nu tithes are They alſo ſtated, and inſiſted, that they had never paid any 
due for the de- tithes for agiſtments or depaſturage of dry, barren, and unproji. 
N able cattle within the ſaid pariſh, either to the plaintiff or ta any 
profitable cattle, Of his predeceſſors 3 neither had they ever heard that any tithe 
for that the rec- for the ſame, or any ſum of money in lieu thereof, had ever been 
tor enjoys cer: paid within the memory of man, or that any thing is due to the 
IN rector for the ſame ; for that the rector of the ſaid pariſh for the 
Fer time being had, time out of mind, been ſeiſed of and entitled to 
certain cloſes and parcels of ground in the ſaid pariſh, as ſet forth 
in their anſwer z; which may be a reaſon why the plaintiff is not 
entitled to ſuch tithes for agiſtment or depaſturage of dry, 
barren, and unprofitable cattle, They alſo ſtated, that for fire 
years paſt they had poſſeſſed ſeveral meſſuages and lands; and 
that they had, in every year during the ſaid term, paid the tenth 
_ of all their corn and grain to the plaintiff, and alſo their 
ſeveral and reſpeCtive tithes for all their ſaid other titheable 
matters before mentioned (except the defendant Bradſhaw, who 
did not pay tithes for a ſmall parcel of potatoes, but tendered the 
PlaintitF three ſhillings for the ſame, which he refuſed to accept, 
and a {mall matter for Zafer dues, which amounted to tenpence 
halfpenny ; and he was ready to pay the fame according to the 
faid cuſtoms). They alſo ſaid, that they never had refuſed ta pay 
or ſatisfy any reCtorial dues or compoſitions for the ſame, 

according to the uſage and cuſtom before ſet forth, 


The plainix To which anſwers the plaintiff replied ſpecially, vis 
waivesall claim, only as to the tithes of hay, agiſtment of cattle, and po- 


excepting to the tatoes, and waived all other his demands made by his faic 
tithes of hay, pill 5 | R | eros 
agiſtment, and * 


toes. 
The defendants Sir T. Standiſh, Bart. and others, filed their croſs bill againk 


file a croſs l, the plaintiff Turton, clerk, ſetting forth, that the rectors and 

Rating, that the parſons of the ſaid pariſh of Standiſb for the time being have, 
m_— lad, > time out of mind, been ſeiſed in fee to them and their ſucceſſors, 
S IN . . . . 

fee, and a cot. às rectors of the ſaid pariſh and pariſh church, of and in 

age rent. Certain cloſes and parcels of ground within the ſaid townſhip of 
nz Standiſs cum Langtree, and within the ſaid pariſh, as mentioned 
in the ſaid bill, as alſo ſeveral meſſuages, cottages, and dwelling- 

houſes, with their appurtenances, and the ground thereunto 

: ; belonging, 


; 
. 
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| belonging, and let to ſeveral people in the ſaid bill named, and Tv ron 
of a rent of five ſhillings chargeable upon a certain cottage z and - againſt 

that they or their undertenants have held and enjoyed the ſame, e 

and received the rents, iflues, and profits thereof, together with | 

the ſaid rent charge of five ſhillings during the time aforeſaid : 

the reſt of the bill was to the ſame effect as the defendant's 


anſwer to the original bill. 


The rector anſwered, and admitted, that the rectors and par- The rector ad- 
ſons of the ſaid pariſh had, time out of mind, enjoyed and been g 3 — 
ſeiſed of, to them and their ſucceſſors, as rectors of the ſaid cottage rent be- 
pariſh, of and in the cloſes and parcels of ground in the bill long to the rec. 
mentioned, but upon what grounds and reaſons he knew not, on, but knows 
and of ſeveral other parcels of ground, as alſo of the rent of five — 
ſhillings (except two cottages). He alſo admitted, that he and that 8 
his predeceſſors, or their leflees or tenants, have had and d,, of 3d. a- 
received the rents and profits of the ſaid premiſes; and he ſaid, year is lieu of 
that he believed there is, and, time out of mind, had been, within cy n 
the ſaid pariſh, payable to the rector or incumbent thereof, by cepung of hay, 
every pariſhioner within the ſaid pariſh, a certain modus or cuſ- agittment, and 
tomary yearly payment of threepence for and in lieu of the tithe- potatoes. 

able matters ſet forth in the bill, except for the tithe of hay, 

which he believed is not included therein ; and he denied that 

there are no other tithes and dues payable to the rector but what 

are ſet forth in the bill; for he infiſted, that all manner of tithes 

ariſing (except as are ſet forth in the defendant's anſwer) in the 

{aid pariſh and the titheable places thereof, are due to him, and 

particularly the tithes of potatoes growing in the open fields, 

which are a new increaſe in the ſaid pariſh, and for which he is 

entitled to tithes in kind, or to ſome ſatisfaction in lieu thereof. 

He alſo inſiſted, that he is entitled to the tithes of the agiſt- 

ment and depaſturing of dry, barren, and unprofitable cattle 

within the ſaid pariſh. 


The plaintiffs in both cauſes replied ; the defendants re- 
zoined; and witneſſes were examined on both ſides in the ori- 
ginal cauſe z but the depoſitions were, by an order of court, 
dated the twenty-cighth of November 1720, ordered to be read 
in both cauſes ; and upon reading the ſaid order, and the ſeveral 
proofs taken in the cauſe, 


c FR ² ——— ⁰»⁰»ãůãq̃ ̃ ̃ ᷑ʒ̃̃ m;; en enn 


Tux Court declared, that the modus or cuſtomary payment The modus for 
for tithe hay in the pleadings mentiened is not good, and ought tithe hen decreed 
not to be eſtabliſhed ; and thereupon ordered, that the defend- *? . 
ants in the original cauſe ſhall account with and ſatisfy the Bund. os 
plaintiff for the tithe of all the hay which they have reſpectively and the deſend- 
had or made within the ſaid pariſh of Standiſb, or the titheable nt ordered to 
places thereof, for the ſeveral years in the bill mentioned; and 28 —_— 
alſo for the agiſtment or tithe herbage of all dry, barren, and giſtment, and 
unprofitable cattle by them _ pectively depaſtured on the — eld potatoes. 
N 4 miles 
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Tyxrow miſes during the time aforeſaid z and kkewiſe for the tithe; 

ant all potatces which the defendants had within the ſame ting 

** 4 growing on the ſaid premiſes ſown in the fields, and not in dd 

* gardens; and it is referred to the deputy remembrancer to take 
the account, FE 


The croſs bil AND rr 1s FURTHER ORDERED, that the ſaid croſs bill be, an} 
diſmiſſed. the ſame is hereby diſmiſſed with colts to be taxed by the (i;1 
deputy for the detendant Turton. 
| Ro. Price, 


Tarn, run, Haxxiwn again? FOTHERINGHAM. 
7. GEO. 1. 
* Lincoliſbire, 6th July 1721. 


The rector of THE rector of Ho/beach, in the county of Lincoln. claimed the 
Holbeach, in Lin- values of the tithes for tix years paſt, of all !orts of cor, 
Nr 9s grain, hay, wool, lambs, flax, and ot other titheable matters and 
tain wth 15 things yearly arifing, &c upon two hundred acres of marſh 
lands. lands, lying within the rectory and pariſh of Hzlbeach, and in the 
See Hankin v. Poſſeſſion of the defendant, by virtue of two ſeveral leafs 
Gay, ante, 94. thereof to him and his heirs, made, the one by the then BI 
of Linciln, dated the twenty-ſecond of Aug 1713, for three 
ves, and the other leaſe, being ſurrendered, made by the pre. 
ſent Bip, dated the twenty-ninth of May 1718, alſo for three 
lives, and which lives are now living; the plaiatiff P. R. Peir{, 
as ſon and heir of R. Peirſon, deccaſcd, claiming the reverſion 
of the ſaid rectory and tithes, ſubject to a mortgage of a former 
leaſe thereaf to Richard Lord Georges, deceaſed, and which former 

leaſe was legally afligned to the plaintiſf Hankjn. 


The defendant The defendant admitted the plaintiff's title to the rect 
nn and tithes z and ſet forth, amongſt other things, what qua- 
rats month. tities of corn he had on one hundred and fiſty-five acre 
ly of ere fleece Of new embanked lands within the ſaid rectory yearly tor 
for every 120 three years paſt z and what ſheep he had yearly depaſturirg 
ſmeep depaſtur- thereon ; but inſiſted, that he had had no wool thorn er 
En perween cen lambs yeaned on the ſaid lands within the ſaid pariſh in the fail 
Amas and clip- yeaned on the faid lands within the ſaid pariſh it 
ging day; years; and that if tithes were due for ſuch ſheep, then, by 
: cuſtom within the pariſh, there ought only to be paid, in li 
of tithes of the ſaid ſheep, one /leece of aul, or the value theres! 
for every one hundred and twenty ſheep brought into the {a1 
pariſh after Card/emas for every month the {ame had been deps- 
tured within the ſaid pariſh until. /ippirg day; and fo in proportien 
for a greater or leſs number, or a longer or thorter time; but be 
bot ir ſiſts, that inſiſted, that notithes ought to be paid for the ſaid lands, the ſam 
as the lands had having been embanked at great charges in 1616, and being be- 
— _ pig fore that time waſte and barren ground, and of no value or prot 
empted from and therefore ought not to pay tithes tor {even years after the . 
tithcs for ſeven Jes, by the equity of . & 3. Edv. 6. c. 13. f. 5, | 8 
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banking thereof, ſuch lands being exempt from tithes by the equl- 
table conſtruction of the ſtatute of the 2. & 3. Edu. G. c. 13. ſ. 5. 


The plaintiff replied; the defendant rejoined; and ſeveral 
witneſſes were examined; and upon opening 


185 


Hax xi 
agairſt 
FoTntalnG« 
HAM. 


the bill, and The evidence 


reading an order of court, dated the ninth of May laſt, whereby read. 


the defendant was ordered to appear gratis at the ſaid hearing, 
and reading the defendant's anſwer, and no counſel attending 
for the defendant ; 


IT is ORDERED BY THE CourT, that the defendant ſhall 
account with and ſatisfy the plaintiff for the values of the tithes 
in kind, of the corn, grain, and other titheable matters and 
things had by the defendant on his ſaid lands in the faid years 
demanded by the bill; which decree was afterwards made abſo- 
lute on the twenty-ſixth of November 1721, 


FrRANKLYN again” Tye MasrER BRETHREN OF 
ST. CRoss, NEAR WINCHESTER and Others. 


Southampton, 15th June 1721. 


THE bill ſtated, that the maſter and brethren of St. Croſs 

had, for ſeveral hundred years, been ſeiſed of the rectory 
impropriate of the pariſh and pariſh church of Fareham, in the 
county of Hants, and had, time out of mind, enjoyed all tithes 
rightfully thereunto belonging, or ſome modus or compoſition 
in lieu thereof; that the ſaid corporation did, by leaſe, demiſe the 
ſaid rectory and tithes to W. Bennet, for a term of years yet to come, 
by which he claimed and enjoyed the ſaid rectory and tithes ; 
that the vicarage is endowed, and the endowment in the cuſ- 
tody of the confederates ; that the defendant Jenkins had been 
vicarabout twenty-ſeven years paſt; that, time beyond the memory 
of man, there had been and are divers moduſes, cuſtomary pay- 
ments, exemptions, and diſcharges from the payment of certain 
tithes in kind, founded upon real compoſitions, and other good, 
ſubſtantial, real, and valuable foundations ; that is to ſay, for 


The tithes de» 
creed, 


Tarn. Texas 
7 Gro. 1. 


The plaintiffs, 
as inhabitants of 
Fareham, in 
Hamyſpire, inſiſt 
in lieu of the 
tithes of milk, 
calves, colts, gar- 
den ſtuff, poul- 
try, ſheep, and 


wool ; 


S. C. Bunb, 78, 


and in lieu of the milk or white ſole of every cow yielding milk, 


twelvepence yearly ; for every calf killed or ſold, fixpence (a); 
for every weaned calf, one penny halfpenny ; and for every colt 
weaned or ſold there, one penny halfpenny ; for all fruits, 
herbs, and roots in any ancient garden belonging to an ancient 
meſſuage, one penny yearly ; and one penny yearly by every inha- 
bitant keeping domeſtic fowls, in lieu of the tithes of them and of 
the young fowls thereof; for every ſheep brought into the pariſh, 
at or after the twenty-fifth of March, and ſhorn the ſame year, 
in lieu of tithe wool, one penny, or half the tithe wool only, and 
no more. The bill further ſtated, that no tithes in kind had 


of land called C:mpound Croft, in lieu of the tithes of 


(s) Theie two matyes were adjudged void as being too rank, S. C. Bunb. 78 
been 


and ſtate that 
the impropriator 
enjoys a parcel 
wood 


| 
| 


136 - - DECREES IN TITHE CAUSES 


Faaxnxtr* deen paid for coppice- wood, or wood felled or cut there, bt 
ä ves that, time beyond the memory of man, wood had been ſold, 


ee Bar- felled, cut, and carried away without any tithes ever havin 

TxzEN or Sr. been paid or demanded for the ſame; for that a parcel of land 
Cons, xz called Compound Croft, otherwiſe Pouly's Croft, was given and 
Wincnrerit granted to the impropriator, parſon, or vicar of Fareham, for 
the time being and his heirs and ſucceffors for ever, in lieu and 
Full ſatisfaction of the tithes of all coppice- wood, and other wood 


AND OTHERS. 


and that there grown and cut within the ſaid pariſh, It alſo tated, that 
are only 4d. for every maſter of a family, time beyond the memory of man, 
2 NY had yearly paid for Zafter offerings, for ſelf and the whole 
py Faſter offer. family, fourpence and no more, which had beenconſtantly received 
ings ; without any further demand being made of or for Eafter offerings; 
all which madigſes the plaintiffs hoped they ſhould have enjoyed, 

| but that the defendants endeavoured to break through the ſame, 
that both the The bill further ſtated, that the defendant Jenkins, as vicar, had 
—_—_— demanded and ſued for the tithes of hops, clover-ſeed, and 
kw - wag other ſeeds of graſs, and of vetches; and that the other defend. 
and graſſesz ants had alſo demanded them, and therefore the plaintiffs 
that burial fees did not know to whom the ſame ought to be paid, It alſo 
are due to the ſtated, that the vicar had demanded and exacted duties for 
churchwardens; burials in the church and church yard, though if any were due, 
PEN they were due by cuſtom, beyond the memory man, to the 
and thatthevicar churchwardens, becauſe the inhabitants repair the fences of 
refuſes to fad the ſaid church yard. It alſo ſtated, that he had refuſcd to 
facramenta find bread and wine for the ſacrament of the lords ſupper, al- 
bread and wine. though by the endowment of the ſaid vicarage, he ought ſo to 
do. The bill therefore prayed, that the defendants may an- 


ſwer the bill and the plaintiffs be relieved, 


The viearftates, The defendant Jenkins ſaid, that the maſters, &c. of &. 
2 _ Croſs now are, and for ſome hundred years have been ſeiſed of 
—— — en. the rectory impropriate of Fareham, and of all the tithes men- 
titled to all the tioned in the compoſition, agreement, or endowment, dated 
corntithes there - the twenty-firſt of April 1440, kept in the biſhop's regiſtry of 
= * Winton ; that purſuant thereto the tenants and farmers of 
led — and the ſaid rectory have received the tithes of all corn, except of 
four acres called thirty acres called Caines, and four acres called Polly, Cr:ft, 
Pelly's Creft, and and the tithes of lambs, pigs, and geeſe; and that the defendant 
to the t.thes of Bennet, the preſent leflee, had received ſuch tithes ; that ever 
— _ ſince the compoſition, the vicar had received, or ought to have 
endowment in received all vicarial tithes (except of lambs, pigs, and geeſe) par- 
1440, the vicar ticularly hops, and divers ſorts of graſs and ſeeds of graſs, 
3s entitled to all which in their nature are ſmall tithes, and that he had enjoyed 
2 the ſame; that the tithes of wood, milk, and cheeſe, had been 
— pigs, and unlawfully detained from him ; that he firſt came to be vicar 
geeſe z that he in the year 1689, and that no vicarial tithes, except fruit, had 


become vicar been taken in kind; and that he, for want of a barn and 
in 262g, and 


not being able to take his tithes in kind, for want of a tithe barn, he was obliged to compound oy 
; other 


Ranmmm meme | 
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other conveniences was forced to agree for the tithes as he could, Faanxxriyn 
ſo that there was not any modus or fixed rate, but all tithe- ,, #09 
able matters were lumped together, and fo it had been proved ,,, nu. 
in a former cauſe between the defendant and Fuel; that the Twzzx or ST. 
defendant, before he eould get a barn, &c. did as well as he Cos, man 
could ; and that the pariſhioners did not pay according to any — nana 
modus, or conſtant uſage (except three) who paid for every calf 
ſold, the tenth penny or ſhilling, which was from ſixpence to 
three ſhillings ; if killed, ſome the ſhoulder, but generally the 
tenth of what it was worth ; if weaned ſome times more or leſs 
as they could agree ; that as for the tithe of milk the defend- 
ant, for quietneſs ſake, and for his ſubſiſtence, until jt could be 
determined by the Court, accepted of twelvepence, which is 
not one third part of the value ; that they all paid the full tithes 
of ſheep and wool for ſeveral years, or the values in money; that 
they likewiſe paid twopence a head, by way of compoſition, and 
not as a madus for the agiſtment of all ſheep that were brought out 
of other pariſhes to be wintered; and for compoſition of horſes 
let or worked for hire, and for horſes not employed in huſban- 
dry, the tenth ſhilling, when depaſtured in the ſtubbles and after- 
graſs ; if otherwiſe two ſhillings in the pound, for all grounds 
rented for that purpoſe ; that they paid the tithe of meadow 
and all other graſs in kind, or compounded for the ſame as they 
could agree; that the plaintiff Greſſinith hath ſo done, and, ſince 
the bill, had paid two years tithes of cinquefoil ſeed; but that 
when they paid graſs in kind they compelled him to take ir in 
graſs cocks ; that they paid and agreed to pay for the ſeed of 
clover, cinquefoil, trefoil, and rey-graſs yearly, or the full value 
thereof (deductions being firſt made for — and clean- 
ing); but that the tithes of till, buck wheat, horſe beans, and 
vetches are wholly detained from the defendant though they 
belonged tu him; that all perſons paid him tithes of hops, and 
that the plaintiff Franklyn did fo till the year 1713, and then 
agreed to pay five pounds, ſeven ſhillings, and ſixpence for all 
his tithes (except wood), but had not paid one penny fince 
that thoſe likewiſe who had honey, wax, fruit, and fatting 
beaſts paid tithes for the ſame, either in kind, or in money 
more or leſs ; that every married couple paid for Zafter offerings 
ſixpence, and divers ſingle perſons twopence a- piece yearly,which 
is due for all aged and above ſixteen ; that the tithes of eggs are 
due in kind; and the tenth ſhilling in value far a colt when 
weaned ;z that he never received any thing for either colts or 
eggs of young and domeſtic fowls, nor has he ever heard that his 
predeceſſors did, unleſs in groſs amongſt other tithes ; that the 
vicarage was anciently endowed with tithe wood by the endow- 
ment, and that, as he believed, it was now due ; for that he did 
not know that the cloſe of land called Compound _ otherwiſe 
Pouly Creft, was given in lieu of the tithes of wood, nor did he 
know, that there are, or ought to be any exemptions or modus 
whatever 


| 
| 
| 
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Faarxtrewn Whatever in lieu of tithes within the ſaid pariſh, and he hoped 
that no ſuch ſhould be now eſtabliſhed. He inſiſted, that all vi- 
Tux MasTrz carial tithes are due to him in kind, except the tithes of lambs, 

AND Bae- _. , , . 
Turn or ST. Pigs, and geeſe, which belonged to the impropriator; that he con- 
Crxoz, „A ſtantly demanded and received for burials of every perſon, whe. 
WinenzsTza ther pariſhioners or ſtrangers, in the church-yard, twelvepence, 
a Org. and in the church, ſix ſhillings and eightpence; and if vagrants, 
the proper officers paid the fees till of late, and that he has 
a juſt right to the ſame, the ſoil being the freehold of the mi- 
niſter, though the repairs were done by the pariſhioners ; that 
as to the charge of refuſing to provide bread and wine for 
the ſacrament, he ſubmits whether by the ſaid endowment he is 

obliged to do ſo, 


The leſſce ofthe The defendant Hennet admitted, that the maſter, &c. of &.. 
great tithes ſays, Creſt are and have been ſeiſed of and in the rectory impropriate, 
— 22 and that they their tenants and farmers are well entitled to all 
Gits on the tithes tithes, both great and ſmall, as well predial and perſonal as 
of hops, clover, mixed, of all titheable matters and things therein, except 
vetches, horic- ſych tithes as the vicar is entitled to by his endowment, and 
_— Argon except ſuch as are covered by any medus or cuſtomary payment 
they not being in lieu of tithes z and that he is leſſee under the ſaid maſter, 
ſpecified in the &c, of the ſaid rectory, for lives, under whom he and his ancef. 
endowment. tors have held the ſame for ſome hundred years paſt. He ſaid, 
that he believed that there are, and have been time beyond the 
memory of man, ſuch moduſes and cuſtomary payments in lieu 
of tithes ; and he denied, that he had endeavoured to break 
through the ſame ; but he inſiſted, that, as leſſee, he is entitled 
to the tithes of all hops, clover-ſeed, andthe ſeeds of other graſs 
and vetches, inaſmuch as they are not mentioned in the ſaid 
endowment ; and that in caſe the vicar ſhall prevail in his de- 
mands of tithes of hops, clover- ſeed, and other graſs- ſeeds, of 
vetches and of horſe-beans, buck wheat, and tills, the ſaid hoſ- 
pital will be in a great meaſure diſinherited and want ſupport. 


The impropria= The maſter,&c, anſwered and ſaid, that they are, and their pre- 
tag _ deceſſors had, in their politic capacity, been ſeiſed in their de- 
lefſee, and that guet as of fee of and in the rectory impropriate of the 
Fenkins is vicar z pariſh and pariſh church of Fareham, and of all tithes and 
that the vicarage tenths thereunto belonging, or to ſome modus or compolition for 
ee 3 the ſame, and that their tenants and farmers ought to hold and 
but thofe which enjoy the ſame in like manner. They ſaid, that they believed the 
gre given to the ſaid vicarage 1s a vicarage endowed, but what it is endowed with 
vicar by the faid they cannot fet forth, they not having ſeen the ſame. They 
endowment. admitted that the defendant Jenkins is vicar, but how long he 
had been ſo they ſaid they knew not, nor whether, time out of 

mind, or by any other manner, there had been or are ſuch moduyſer, 

. cuſtomary payments in lieu of tithes or other compoſitions, as in 

the bill are mentioned, nor that the ſaid cloſe was given in lieu 

.of tithe wood, or that there had been paid or is payable any 

| tithe 
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| the for coppice-wood or other wood. They admitted, that the 


impropriation had been for many years demiſed by them and their 
predeceſſors to Bennet and his anceſtors for lives, and was now in 
him by leaſe, dated the twenty-ſecond of May 1718 ; and that the 
ſame having been in leaſe ſo many years they cannot ſet forth 
the manner of tithing, or the cuſtoms or moduſes in the ſaid pa- 
riſh ; but they inſiſted that they are entitled to the inheritance 
thereof, and to alltithes ariſing therein, whereof the ſaid vicar is 
not endowed, and to all legal modu/es, compoſitions, and agree- 
ments for tht fame ; and they hoped the Court would take care 
of and protect their rights. 


The plaintiffs replied ; the defendants rejoined ; and witneſſes 
were examined on both fides ; and upon reading the endow- 
ment, dated the twenty-firſt of April 1440 z 


Tus Cover declared, that the tithes of hay, clover, and 
cinquefoil do belong to the vicar and not to the rector. 


AND ALso0, that no tithes are due for the agiſtment or de- 
paſtarage of cattle upon ſtubble grounds or atter paſture, for 
which tithes have been paid. 


AND Also, that nothing is due for the breaking of the ground 
for the b&@rial of the inhabitants, either in the church or church» 
yard, 


And Tat Cova alſo eſtabliſſied and confirmed the ſeveral 
moduſes of one penny halfpenny for a colt, and a penny for an 
ancient garden belonging to an ancient meſſuage. 


And as to the tithes of hops, THe Court directed, that a 
caſe be made and agreed to by counſel on both files, 


AND 1T is ORDERED BY THE Cour, that the bill, as to the 
tithe wood, ſhould be diſmiſſed without colts, 


But as to the tithes of milk, calves, wool, eggs, fowls, Eaſter 
offerings, and bread and wine, that it ſhould be abſolutely diſ- 
miſſed with coſts, to be taxed by the deputy remembrancer of this 


$9urt, 
Bury, Chief Baron, 
PRICE, Baron. 


Pace 3 Baron. 


GoDDARD azainſf KEBLE. 
Wiliſbire, 19th April 1722. 
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The endowment 


read, 


The tithes of 
hay, clover, and 
cinque foil, de- 
creed tothe vicat; 
that no titheg 
are due for feeds 
ing Cattle on 
ſtubble- ground 


that nothing is 
due for ſepul- 
chralground ; 


a widus of 11d, 
for a colt, and 
1d. for an an- 
cient garden, 


A caſe made as 
to hops. 


That tithes are 
due for wood, 


and for milk, 
calves, wool, 
eggs, poultry,and 
Eaſter offerings. 


FasTraTznn, 
8. Gro. 1. 


THx bill ſtated, that for ſeven years paſt, the plaintiff had The reQor of 
been rector of Caſtle Eaton, in the county of Wilts, and as , ann, in 


the great 3 


ſuc 


A illi ſbire, claims 
S. C. Bunb. 105. 


490 


Gopp Ano 
againſ 
KZIIL E. 


and ſtates, that 
the rectory 

paying for ten 
yard lands to 
the land tax, and 
being a full tenth 
part of the pa». 
riſh, is evidence 
that tithes are 
due in kind, 


The defendant 
inſiſts on an a- 
greement for the 


year 1717 


and pleads a 
tender of the 
remainder to the 
time of filing the 
bill, 


infiſting on fe. 
veral moduſes in 
lieu of the tithes 
of milk, colts, 
and ſheep nct 
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ſuch was entitled to all tithes, both great and ſmall, ari 
thercin, and in the titheable places thereof ; that the defendant, 
for three years paſt, was and ſtill is owner and occupier of divers 
lands and tenements in the ſaid pariſh of great value, and had, 
during that time, fed thereon ſeveral oxen, and many other dry, 
barren, unprofitable, and other cattle, and other matters, for 
which tithes were due; but that the defendant, pretending that 
certain tithes are covered with ſeveral moduſes, had refuſed to pay 
the ſame. The bill further charged, that the rectory had always 
been eſteemed equal to ten yard lands within the ſaid pariſh, 
and had been, according to that eſtimate, aſſeſſed to the land tax, 
which is one full part in ten of all the ſaid pariſh, and is far 
beyond the value of ſuch rectory, if ſuch modyſes are binding 
and even to the full value, if all tithes were paid in kind ; by 
which it appears, that the landholders of the ſaid pariſh did 
always conſider the plaintiff and his predeceſſors entitled to all 
tithes in kind, 


The defendant admitted the plaintiff way rector of and en- 
titled to all the great and ſmall tithes withih the pariſh, or to 
ſome modus or preſcriptive payment in lieu thereof; and that he, 
the defendant, during the ſaid years, was and ſtill is occupier of 
a meſſuage, &c. in the ſaid pariſh; and he ſaid that for the 
year 1717, he had agreed with the plaintiff for his privy tithes, 
for five guineas, and inſiſted on the ſaid agreement and monies 
paid under it, in bar of the plaintiff's demand of tithes for the 
ſaid year, He alſo ſaid, that on the twenty- eighth of September 
1719, he tendered to the plaintiff nine pounds, ſeventeen ſhil- 
lings, and ſevenpence, for the remainder of his privy tithes 
(including the medien, &c. following) due to him from Michael- 
mas 1717, over and above what were taken in kind, but that 
the plaintiff had refuſed the ſame; and he averred, that he 
was ready and willing to pay the ſame : he ſet forth his tithea- 
ble matters from Michaelmas 1719, to the time of filing the bill, 
and, tendering the ſame, inſiſted on the following moduſes in bar 
of the plaintiff 's demand of tithes in kind for milk, lambs, her- 
bage of dry cows, oxen, and dry ſheep, en. in the ſaid pa- 
riſh, but not ſhorn there, viz. threepence for every milch cow in 
lieu of tithe milk; threepence for every lamb yeaned (a); one 
milling for each dry cow; one penny for each dry ſheep, not 
ſhorn in the ſaid pariſh ; every colt threepence. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides ; and on reading the anſwer, and 
on full debate of the matter; 


Tux Count declared, that the ſaid ſeveral and reſpective moduſcs 
inſiſted on by the defendant in his anſwer, ſhould ſtand over. 


payable they are overruled, | 


(a) This modus was given up as being Nice, ante, 63. where a cuſtom to pay 
too rank; for that ten threepences - . fixpence a lamb, in lieu of the tithe 
mounted to the value of the lamb. S. thereof, was held good. 

C. Bunb. 1cgj.— But ſec Rid lington 2. 


3 | ruled 
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ruled, in regard that no time for payment thereof was aſcertained Govvany 
by the defendant (a). 


IT 1s THEREUPON ORDERED BY THE CoyRT, that the de- Aud the defend. 
fendant ſhall come to an account with and pay the plaintiff 8 _ 
for all the titheable matters and things which he had ariſing and tithes in kind, 
growing upon the ſaid lands, within the pariſh of Caftle Eaton, duringthe whole 
during the time in the bill charged, together with his coſts of time demanded. 
ſuit, and that the deputy remembrancer do take the ſaid account, 


and tax the plaintiff his coſts. 


K2211. 


Ro, Price. 
Ja. MonTaGvuE. 
F. Pack. 


fa) It is faid by Mr. Bunbury, that fame point was reſolved in Pemberton 
this is the firſt inſtance of a court of v. Sparrow, 7th June 1722, and in St. 
equity diſallowing a modus becauſe no Eloy v. Prior, 3d February 1723, poſts 
time was mentioned when it was pay- and had been ſo in ſeveral caſes fiace 
able; but in a note it is ſaid, that the that time, Bunb. 105. 


PzxRICE again DUGARD. 
Tarn, Tazxms 


Worceſterſhire, 20th June 1722. 8. Gao, 1. 


T* bill ſtated, that in the year 1717, the plaintiff was in- . PETER 
ſtituted and inducted to the vicarage of Dodderhill, in the py in 
county of Worcefter, and was thereby entitled to all ſmall wooftofore, is 
tithes and duties whatſoever ariſing therein ; that the __ —.— — the 
ant rented a farm called 1 the ter part whereof lies ue? * 
in the aid pariſh, and ON hoes wind Helpridge, otherwiſe Pan; In. l. 
Hellbridge, containing fourteen acres, at twenty pounds a-year, gow: ; and Ridg- 
and other farms, and ſo enumerates the other lands; ſome way Farm, in 
of which he could not ſet forth, but for which he inſiſted Kinds 
tithe herbage is due at Lammas Day laſt, and ſets out the 


ſums, 


The defendant admitted, that fince March 1717, he had oc- 
cupied ſeveral lands, viz. Impney Farm; and that the greater 
part thereof lies in Dodderhill, and the reſidue thereof in Saint 
Peter's, He alſo admitted, that he had held a mefluage and 
farm called Ridgeway, in the pariſh of Dodderhill, three pieces 
of land called Rye Meadows, and certain other cloſes of arable 
land, and two pieces of land called Hellbridge, all in the ſaid pa- 
riſh ; and he ſet forth the titheable matters which he had in the 
ſaid years, but inſiſted, that for the year 1719, he had paid all 
tithes for Ridgeway Farm; and that for the part of Impncy Eflate 
which lies in Dedderhill, no tithes, in the memory of man, had 
ever been paid in kind, but a modus of four pounds, ten ſhil- 
lings, yearly to the vicar in lieu of all ſmall tithes (except 

as 
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as after mentioned). He alſo admitted, that the plaintiff, in 
the year 1718, demanded tithes in kind of that part of Impney 


 Efate, which lies in Dodderhill, and which he had paid without 


acquainting his landlord therewith, and hoped it would not 
turn to the prejudice of his landlord. He ſaid, that on Saint The. 
mas's Day, in the years 1719 and 1720, he had tendered to 
the plaintiff the ſaid four pounds, ten ſhillings, which is the 
uſual time of paying the ſaid modus z and that he is ſtill willing to 
pay the ſame. He alſo ſaid, that, time out of mind, the occu- 
piers of all lands in Dodderhill had yearly paid to the vicar the 
following cuſtomary payments or moduſes, in lieu of tithes in 
kind, viz, for a milch cow, one penny; for a. calf, fourpence; 
for every ſheep ſheared, one penny; for every lamb, three- 
pence ; for every hogſhead of cyder and perry, eightpence; and 
inſiſted on the ſaid cuſtomary payments, and hoped he ſhould not 
be decreed to account, for that he is and was always willing to pay 
the ſame. He ſaid, that as part of the cattle depaſtured were 
young cattle reared for the plow or pail, the plaintiff is not 
entitled to any tithes for the ſame; and that for the herbage of 
the other dry, barren, and unprofitable cattle depaſtnred, the 
tithes thereof did amount to fifty ſhillings, which he had offered 
to pay ; and as to all his titheable matters, including cuſtomary 
payments, herbage, offerings, and other dues, he inſiſted that 
they amounted in the year 1719, to four pounds, one ſhilling, 
and tenpence, and no more, and in 1720 to four pounds, three 
ſhillings, and twopence, in the whole to eight pounds, five 
ſhillings, which, by his anſwer, he offered to pay to the plaintiff 
with his coſts. He admitted, that in 1918 he had paid the 
plaintiff the ſeveral payments as ſtated in the bill. 


The plaintiff replied ; the defendants rejoined ; and wit- 
nefles were examined on both ſides. 


IT is 0oRDERED BY THE CovurrT, that the defendant ſhall ac- 
count with and ſatisfy the plaintiff for all and ſingular the tithe- 
able matters and things demanded by bill, which have ariſen on 
the ſaid ſeveral farms and lands held and occupied by the faid 
defendant, in the pariſh of Deodderhill, and the titheable places 
thereof; and it is referred to the deputy remembrancer to take 
the ſaid account. 


Ro, PRIck. 
F. PAGE. 
Jes. GiLBERT. 
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Tux Bisnop of LincorN azainf} Ettis Bart. 
and Others. 


Lintolnſbire, 46th May 1722. 


THE bill ſtated, that the Bi/b2p of Linceln, by virtue of his 
conſecration to the ſee of Lince'n, on the twelfth of February 
17155, became ſeiſed, in right of his church, of the rectory im- 
propriate of Bardney, in the county of Lincoln ; that by virtue 
thereof he ought to receive the rents and profits of the 
glebe lands of the ſaid reQory, and all the tithes, except the 
tithes of the demeſne lands of the manor of Bardney; that the 
defendants R. Sutton and Elizabeth Sutton, as heirs or deviſces 
to Peter Hancock, deceaſed, and the defendant Ellis, as guardian 
to the ſaid R. and Elizabeth Sutton, and the defendants Dean and 
Viner, being occupiers of ſeveral lands in Bardney, and in the 
titheable places thereof, and their tenants, had refuſed to pa 

their tithes for two years paſt, on a pretence, that their lands 
were tithe free; that is to ſay, that the defendant R. E/lerby, 
from the time of the plaintiff's conſecration, had held a farm 
called Lowfeld, as tenant to the defendant Viner; and that the 
ſeveral others held ſeveral farms and lands in the ſaid pariſh, 
the particulars whereof the plaintiff cannot ſet forth, but for 
which they ought to pay tithes; that the defendant J. Weod- 
thorp, for the time aforeſaid, as tenant to one J. Hall, held a 
meſſuage called Snatehilm Farm, conſiſting of arable, meadow, 
and paſture ground; that the defendant B. Thompſon had alſo 
held of the — Deane ſeveral pieces of ground called the 
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Tu ix. Traxx 
8. Geo, 1 


The Biſhop of 
Lin-o»ln, as ma 
ir priaoo of 
Burdvey, in Lin. 
colnſhire, claims 
the profits of the 
glebe lands, and 
the tithes of the 
pariſh,excepting 
only the demeſne 
lands of the ma. 
nor of Bardney z 


S. C. Bunb. 110. 


particularlyoft he 
farmscalled Low- 
field, Snakeholm, 
High Sheep Leaſes 
and Low Sbeep 
Leaſe; 


High Sheep Leaſe, and the Low Sheep Leaſe, and ſeveral other 


lands and farms; that, during the time they had held the ſaid 
premiſes, the lands had been ploughed and ſowed with wheat, 
rye, barley, oats, peaſe, beans, and other grain, and the praduce 
thereof reaped every year, the tithes whereof ought to have 
been paid to the plaintiff; that the ſaid defendants had depaſ- 
tured other parts of the premiſes with cows, beaſts, ſheep, 
ewes, wethers, horſes, mares, barren cattle, young beaſts, and 
(wine, from which they had great profit by calves, wool, lambs, 
foals, and other increaſe of titheable cattle ; that they had alſo 
employed other parts of their farms and grounds for meadow, 
from which they had made great quantities of hay, the tithes of 
all which matters ought to have been paid to the plaintiff, but 
which the ſaid defendants had refuſed to do, on a pretence, 
that the ſaid lands were formerly belonging to the abbot and 
convent of Bardney, at the diflolution of the monaſtery ; that 
on ſuch diſſolution all lands in the proper culture of the ſaid 
abbot were let by King Henry the Eighth to Robert Thyrwit and 


of the abbot ; and that they were granted to Thyrevie by Henry the Eigbtb for forty-one 


and flatess that 
the defendants 
pretended, that 
the ſaid faftns 
were, on the 
diſſolutionofmo- 
naſter ics, parcel 
of the poſſeſſions 
of the abbey of 
Bardney, and in 
the manurance 
years tithe free; 


and avers that the reRory, with an exception of the demejne lands of the abbey, was afterwards 


granted to the Biſbep of Lal, by Edwars the Sixth, 
Vor. II. 


Jahn 
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194 DECREES IN TI THE CAUSES 


Tun Brenor or John Hennage, for forty-one years, tithe free; that when the 
— rectory was granted by King Edward the Sixth, in the firſt year 
* Ban r. Of his reign, to Henry, then Biſhop of Lincoln, and his ſucceflors, 
axp OTtuzzs the tithes of the ſaid demeſne lands were excepted by the aid 
letters patent. 'The bill then ſtates, that the plaintiff docs not 

demand tithes of the demeſne lands, which were held by the 

abbot and convent in their own proper culture at ſuch diſſolu- 

tion; that the number of acres ſo granted by King Henry 

the Bighth, to Thyrwit and Hennage, appear upon record to 

contain about one thouſand three hundred acres; and that all 

| the lands, lying in Bardney, contain above three thouſand acres 
That the abbot that beſides the demeſne landt, the abbot and convent had other 
had other lands; lands and tenements, whereon a rent of twenty-eight pound; 
a- year was reſerved to the abbot ; and that the owners of thoſe 

— oy be. lands have no pretence to hold them tithe free. It alſo ſtates, 
* — to that, after the diſſolution, Henry the Eighth, about the thirtieth 
Willughly for year of his reign, demiſed the ſaid rectory (except the tithes of the 
twenty-one = demeſne lands to Sir William Willoughby, for twenty-one years, at 
1 thirteen pounds, fix ſhillings, and eightpence a-year ; that 
that Edward the Edward the Sixth,byletters patent, dated the ſeventeenth of Augu/, 
—_— m_ in the ſecond year of his reign, granted to the ſaid Lord I. 
verſion of Thyr. Joughby and Sir T. Hennage, and the heirs of the body of the {aid 
wit's intereſt to Lord Willoughby, by the name of the manor of Bardney, as well 
Hernage 3 the reverſion of all the faid abbots demeſne lands, fo demiſed to 
Thyrwit and Hennage, as all other lands belonging to the abbey 
of Bardney, in the occupation of the ſeveral tenants of the fail 
abbot, as is more fully expreſſed in the ſaid letters patents, The 
bill then ſet forth ſeveral other conveyances of the ſaidmanor or 
reQtory, to Edward Maddifon and his heirs, for the remainder of 
twenty-one years then to come ; and further ſtated, that by reaſon 
of ſuch unity of poſſeſſion of the ſaid lands and the rectory, the ſeveral 
farms and lands in Bardney, were demited by Lord Willoughby and 
Maddiſen ſucceſſively, with the tithes thereof, whereby they 
encreaſed the rents of the farms; and that although by means 
thereof the actual payment of tithes belonging to the ſaid rec- 
tory has been ſuſpended, yet the rent of twenty pounds a-year 
reſerved to his majeſty, and the further rents reſerved to the 
Biſhops of Lincoln, had been paid until Lady Day 1683, when the 
leaſe, which had been laſt granted by the then Biſhop of Lincoln 
of the ſaid rectory, expired ; that about the twenty-fixth ot 
Aay 1684, the then BHiſbep of Lincoln by indenture demiſed the 
ſaid rectory to Sir Thomas Skipwith, for three lives, at thirteen 
pounds, ſix ſhillings, and eightpence, and ten quarters of barley, 
and ten lambs a-year ; that the ſaid Sir Thomas Skipwith became 
ſeiſed thereof, and did receive the rents of the parſonage-houſe, 
glebe lands, and all the tithes thereof, except the tithes of he 


that the biſhop 
demiſed the rec- 
tory to Shipwwith; 


that Sk;priith de. 


Ha demeſne land; that Peter Hancock, on the twenty-ſecond of June 

cs ee 1688, being theproprietor of the ſeveral lands and tenements be- 
fore- mentioned, asbelongtngtotheſaid defendants R. and Elizabeth 

Sutton, 


tith: 
cel ( 


the 
Hen 
the 
othe 


the | 


that 
land 
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T 
Uf 
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DURING THE REIGN OF GEORGE THE FIRST, 


9utton, and Ellis, did, on the ſaid twenty-ſecond of June, pay 
to the ſaid Stirbt h fifty pounds, as a compolition in lieu of the 
tithes, from 1682 to 1688, of all the lands then in his or his 
tenant's poſſeſſion, which are the ſame lands as are before- men- 
tioned ; that the ſaid Hancock did agree to pay to the ſaid Aip- 
with, during the three lives, one moiety of the rents reſerved, 
23 a further ſatisfaction, and in lieu of tithes of the ſaid lands, 
and paid the ſame accordingly, and during all ſuch time as the 
ſaid Skipavith paid to the plaintiff and his predeceſſors the ſaid 
rents; that all the ſaid three lives being dead before the 
plaintiff's conſecration, he became ſciſed thereof in right of his 
church, and ought to receive all rents and profits of the par- 
ſonage houſe, the glebe lands, and all tithes, oblations, obven- 
tions, and profits of the ſaid rectory, except the demeſne lands, 
from the time of his conſecration ; that he diſclaims all tithes 
ariſing out of the ſaid abbots ancient demeſne lands, and only 
claims tithes of the other lands, which are now held promiſ- 
cuouſly with the ſaid demeſne lands; that by ſuch unzty of paſſeſſon 
and by incloſures, the g/ebe lands, which were eighty acres, 
were let as many lands, and, became diſannexed from the rec- 
tory and are loſt. The bill therefore prayed, that the faid de- 
fendants might ſet forth what meſſuages, cloſes, lands, and tene- 
ments they had held ſince the plaintiff's conſecration, and the 
yearly rents thereof, and what profits they had made thereof 
by hay, corn, grain, and by depaſturing of cattle, and all other 
the titheable matters which they had had ſince the ſaid conſecra. 
tion, and pay to the plaintiff a ſatisfaction for the ſame, 


The defendant Dean ſaid, that he knew nothing of the 
plaintiff's title to the ſaid rectory, nor whether there is any 
ſuch grants thereof as in the bill are ſct forth; that he is owner 
of ſeveral farms and lands in Bardney, which he particularly ſet 
forth, and the yearly values thereof; that he had never known 
that any tithes in kind, or any rate, payment, or compoſition 
in lieu of tithes, were ever paid for any of his lands, or any 
titheable matters ariſing thereon z and that his lands were par- 
cel of the poſſeſſions of the abbey of Bardney, which was one of 
the greater monaſteries, in the thirty-firit year of the reign of 
Henry the Eighth ; that either as parcel of the demeſne lands of 
the ſaid abbey, or by preſcription, unity of poſſeſſion, bull, or 
other diſcharge, his ſaid lands are, and ought to be free from 
the payment of tithes z and he inſiſted on all legal diſcharges 
that can be made. He alſo ſaid, that he knew not of any glebe 
lands belonging to the rectory; and that he was a ſtranger to 
the other matters in the bill charged. 


The defendant Ellis ſaid, that he knew nothing of the plain- 
ti's title, nor of the grants; that by the deviſe of Peter Han- 
>, he is ſeiſed as truſtee to the defendants Robert Sutton and 
£/2a54h his ſiſter, of ſeveral meſſuages, farms, and lands of 

O 2 conſiderable 


195 


Tur BISsnor or 
LIN cox N 
againſ} 
ELLu1s, BarT. 
AND UTHERS. 


that all the ſaid 
leaſeshadexpired 
at the time of 
his conſecration, 
and that thereby 
he is entitled to 
the tithes, 


The defendant 
Dian iays, his 
lands were par- 
cel of the poſ. 
leſions of the 
abbey and diſ- 
charged by us 
nity of poſſeſ · 
fon, 


The defendant 
Ell alſo fays, 
that his lands 
were parcel of 
the demeſne land 
of the abbey,and 
are tithe ice, 
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Tur Bisuiꝙα or conſiderable value, and refers to the defendants, the tenant's x, 

Lincoln fyvers, for the quantity and value of their lands and the titheabie a 
e EY matters thereof. He further ſaid, that he believed that Thoma; le 
AvD OTaras, Biſbop of Lincoln made ſuch leaſe (except the advowſon of the 


the vicarage) to Sir J. Skipwith ; and that in Zafter Term, i, 


the firſt year of James the Second, the ſaid Skipwith filed his h. . 
in this court, againſt ſeveral tenants of lands in Bardney, fn re 
tithes; that an iſſue was directed, on the hearing, to try, wh. 

ther the lands in the defendant's anſwer mentioned, were tithe. 

able or not; in which iſſue Skipwwith was nonſuited, and his U q! 
afterwards diſmiſſed; that pending the ſaid ſuit, the ſaid P, ra 
Hancock came to an agreement with the ſaid Stipwith, relating pa 
to a leaſe of the ſaid rectory z and that Hancock was to have 3 

moiety of the profits of the ſaid rectory during Slipui/!; de 
leaſe, and pay him fifty pounds; and that he ſhould pay the fo 
then Biſhop of Lincoln, one moiety of the rents reſerved in the an 
leaſe to be paid by Skipith ; that fince Fancot's death and til for 
the ſaid leaſe expired, he continued to pay him yearly half th: th 
value of the rents; and that ſince the expiration of the fi! th 
leaſe, he had paid the like yearly ſum to Burnet, the agent of the 

late Biſhop of Lincoln; that he knew not whether the ſame w:; 

really due, or could be lawfully demanded, nor that any tithe; da 
in kind, or any compoſition in lieu of tithes, had ever been de 
paid for any of his lands, fave what he had paid to the fil Cc 
Burnet, and what was paid on the foot of the agreement, which re] 
he apprehended was paid in his own wrong. He inſiſted, that ref 
as his lands, either as being part of the poſſeſſions of the abbey thi 
of Bardney, which came to the crown by the diſſolution of mo- by 


naſteries in the thirty-firit year of Henry the Eighth, or a 

being parcel of the demeſne lands of the ſail abbey, or by pre. 
ſcription, wnity of poſſeſſton, bull, or other diſcharge or exemption, 

were freed from the paymenr of tithes, and from every thing in 

lieu thereof; and, claiming all legal diſcharges and exemptions * 
from tithes that could be made out, further ſaid, that he knew no- ; 
thing of any glebe land belonging to the faid rectory, 


The deſendints The defendants Dixon, Cameck, and Sutton ſaid, that thy 
_ e were tenants to the defendant Ellis: and they ſet forth dhe 
ii  - quantity of lands they held under him, and the qualities an 


to Ellis. 8 
values thereof, and averred, that they never knew any tithes i 1 
kind to have been paid for the ſame. 
The other de- The other defendants ſaid, that they knew nothing t the Sat 
fendants put in plaintiff's title, and ſet up the exemption reſpecting abbey land, * 
the (ame anſwer. ag aforeſaid, and averred that they had never paid tithes in kind, the 
and denied knowing of any glele laudi belonging to the rectory: = 
and they ſet forth the lands they held, and the titheable matters, ſa 
the 
The evidence The plaintiff replied ; the-defendants rejoined ; and fever! the 
dl. . witneſſes were exainined on both tides; aud upon hearing wh"! pay 


COW ö 


DURING THE REIGN OF GEORGE THE FIRST, 


| edged on either fide; and upon reading an order of 
1 and by this court the twenty fifth of ovember, in 
the firſt year of William and Mary, in the cauſe of Sir J. Skip 
ai v. Pickeringy and others (, as land- owners and occupiers 
of lands in Bardney, and mentioned in the pleadings of this 
cauſe; and upon long and mature debate of the matter, after 
reading the ſeveral proofs in the cauſe ; 


Taz CourT unanimouſly declared, that all the lands in 
queſtion, in the reſpective poſſeſſion or occupation of the ſeve- 
ral defendants, are liable to the payment of tithes, and ought to 


pay the ſame accordingly. 


IT 1s THEREFORE ORDERED BY THE CouRT, that the ſeveral 
deſendants do forthwith account with the plaintiff for the 
ſeveral tithes of corn, grain, hay, and all other titheable matters 
and things whatſoever ariſing from the ſeverat lands in their 
ſeveral tenures or occupations, curing ſuch part of the time in 
the bill mentioned, as they ſeverally occupied the ſame, and 
that the deputy remembrancer do take the ſaid account, 


In purſuance of the faid order, the deputy made his report, 
dated the ninth of June inſtant, and upon reading the faid 
decree and report, no exceptions having been taken thereto, THE 
Cour, on the twenty-third of Zune 1725, ordered that the ſaid 
report be ratified and confirmed, and that the defendants do 
reſpeQively pay to the plaintiff the tithes reported due from 
them, together with the plaintiff's coſts of this ſuit, to be taxed 
by the deputy remembrancer, 
; Ter, GILBERT. 
Ro. Price, 
F. PaGe. 


(a) See this cauſe reported vol. 1. page 265; and as tg the reading of this 
decree iu evidence, fee Bunb. 111. 


BexxETT, D. D. gain TRE Ass. 
Londen, 26th October 1722. 


HE bill ſtated, that about Ari 1717, the plaintiff was 
duly preſented, &c. to the vicarage and pariſh church of 
Saint Giles without Cripplegate, and was thereby legally entitled 
to all tithes and dues belonging to the fame ;; that great part of 
the ſaid vicarage was within the city or liberties of the city of 
London; and that for all houſes, ſhops, warehouſes, cellars, and 
ſables, within that part of the ſaid vicarage which lies within 
the city of London, or the liberties or the titheable places thereof, 
there is, and during the time aforcſaid, has been due and 


payable to the plaintiff, as vicar, by virtue of the ſtatute, 15 
0 3 . 
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TugBis nor or 
Lixcolx 
a gainſt 
Ert1s, BAR T. 
AND OTHERS. 


The court una- 
nimouſly of o- 
pinion, that the 
lands are not 
tithe free; 


and the fame is 
decreed accords 


ingly. 


Mien. Trau, 
9. Gro. I. 


The vicar of Se. 
Ci without 
Cripplegate, in 
London, claims 
tithes of four 
houſes purſuant 
to the rates eſta- 
bliſhedbytheſtat, 
37. Hen.$. c.12, 
S. C. Rep. Eq. 
191. 

S. C. Bunb. 106, 
143. 

S. C. 2. Bro. P. 


C. 437. 
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Brexx TT 


ap ainft 
TaET ASG. 


The deſendants 
ſay that no ſuch 
rates had ever 
been demanded 
or paid; and that 
asthehouſeswere 
inhabited by the 
reſpective on- 
ers thereof he. 
fore the paſſing 
of the 37. Hun. 
3. c. 12. they 
were not ſub- 
ject to the rates 
therebyimpcſed, 
but had always 
paidcertain ſums 
in licu of wutlies. 


The Court, on 
th-hearingof the 
cauſe direct a 
Caſe to be made; 


which caſe was 
ſettl-d as follows 
by the Couft. 
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Hen. 8. c. 12. for every ten ſhillings yearly rent, ſixteenpence; 
and for every twenty ſhillings yearly rent, two ſhillings ang 
ninepence; and fo above the rent of twenty ſhillings per annum, 
aſcending from ten ſhillings to ten ſhillings, according to the 
rate aforeſaid, or ſome other rate or compoſition payable quar. 
tcrly 3 that the defendants had jointly and ſeverally during the 
ſaid time held, occupied, and enjoyed ſeveral houſes, ſhops, 
warehouſes, cellars, and ſtables within the ſaid vicarage or parith, 
or the titheable places thereof, of very great yearly rent and 
value, as in the ſchedule annexed to the ſaid bill is fer forth, and 
ought to have paid after the rate aforeſaid z but which they had 
refuſed to do on pretence that there were certain mo«uſes pay. 
able in lieu thereof: but the plaintiff inſiſted, that there was no 
ancient modus, or other ſum of money whatſoever payable for 
the ſaid premiſes other than two ſhillings and ninepence in the 
pound, and that the ſaid defendants had ſeveral books, rolls, 
&c. which make out the ſame, The bill theretore prayed a dil. 
covery of the premiles and to be relieved. 


The defendants admitted, that they had reſpectively poſſeſſed 
ſeveral houſes within the ſaid vicarage and parith of Saint Giles, 
&c. and believed, that ſuch their houſes were fituate within 
the liberties of the city of Zondon ; and they ſet forth their houſes 
and the values thereof; but faid that the defendant i 
was not an inhabitant though he poſſeſſed houſes therein; and 
they inſiſted, that as no ſuch rates had ever been paid in the 
ſaid pariſh, nor had ever been demanded before, and as their 
houſes had been inhabited by the owners thereof, before the 
ſaid ſtatute 37. Hen 8. c. 12. was paſſed, it did not affect them, 
and that the following yearly payments, and no more, were 
uſed and accuſtomed to be paid to the vicars, viz. for the de- 
fendant Trepoſy's, ten ſhillings; the defendant Beeket?'s, fix ſhil- 
lings; and the defendant WWhithals, eight ſhillings, in lieu of 
tithes 3 and they denied, that they had in their cuſtody or power 
any books, rolls, memorandums, or other papers, which maniteſt- 
ed the rates in the ſaid act to be due and payable to the vicar. 


The plaintiſFreplied ; the defendants rejoined ; and the cauſe 
being at iſſue and divers witneſſes examined, it came on to be 
heard on the twenty- ſeventh of Ofzer laſt ; when upon reading 
the proofs in the cauſe, and the ſtatute 37. Hen. 8. c. 12. and 
three ſeveral books of the collectors of the tithes of the ſaid 
pariſh, the Court took time to conſider of the queſtion ; and 
afterwards, by an order made the nineteenth day of November 1720, 
a caie was ordered to be made, and that if the parties differed 
therein, THe Loxp CIT BARON was to be attended to ſettle 
the ſame; and the Chief Baron was accordingly attended, and 
he ordered the Court to be moved to ſettle the caſe; and the 
Court, on the ſeventh day of Heoruary 1721, did ſettle the ſame 
as tollows : 


Tus 
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Taz Cask. The plaintiff filed his bill, as before ſtated, and BzxxzTr 
« the defendants put in their anſwers z but there was no proof 2 « 
« in the cauſe, whether the defendant's houſes were, or any ONE 
« of them was in leaſe at the time of making the ſtatute, or not; — 8 
« nor that the ſum of two ſhillings aul ninepence in the pound 25. ol 2 he 
« had, at any time, been paid according to the value of the pound on the 
« houſes, purſuant to the ſtatute and decree. It was proved by Veh 9 — 
« ſome of the plaintiff's witneſſes and in the croſs examinations — gon - 
« by the plaintiff of the defendant's witneſſes, that until the time ſuant to the 37. 
« of this preſent vicar, they never heard of any ſuch demand Hen. 8. c. 12. 
« as two ſhillings and ninepence in the pound, for the tithes in leu of tithes, 
« within the ſaid pariſh. In two ancient tithe books an entry ap- 
« peared e charged for tithes,” againſt the names of the then occu- 
« piers of Trepaſs”shouſe,the ſeveralſums of five ſhillings, and three 
te ſhillings and fourpence ; and in another ancient tithe book the 
« ſeveral ſums of five ſhillings, three ſhillings and four-pence, and 
« two ſhillings and ſixpence, were ſo charged, which laſt men- 
« tioned ſums of three thillings and fourpence, and two ſhillings 
« and ſixpence, were proved to be the collector's hand writing, 
« but the five ſhillings is of another hand writing; and in ano- 
« ther book the ſeveral ſums of three {ſhillings and fourpence, 
« and two ſhillings and ſixpence, were ſo charged and proved to 
be the collector's hand- writing, but no cuſtomary ſum, modus, 
or certain ſum annually,was proved to have been ever paid other 
« then as aforeſaid. In a book, commencing in the year 1718, 
« and ending in the year 1713, Boctett's houſe is charged one 
ſhilling and ſixpence, and Wh:thal,'s houſes one ſhilling each. 
« It was proved by one Surties, that, for nine years, during the 
time of Biſhop Fowler, he lived in Trepaſs's houſe, and that 
« during that time he had never paid more to the vicar than 
ten ſhillings, or two ſhillings and fixpence a quarter, The 
« queſtion is, whether two ſhillings and ninepence in the 
« pound, of the yearly rents of the faid defendant's reſpective 
« houſes, be due for tithes by virtue of the ſaid ſtatute and de- 
« cree of 37. Hen. 8, or not? - 


a «x 
„ 


— 
* 


« Con. Pufrpps. 
« THO. BROWNE.“ 


The cauſe came on to be heard on the ſaid caſe the twen- The caſe is ar- 
ty-cighth of Fcbruary 1721, when the ſame was adjourned to oed LN a 
Eafter Term following; and on the eighteenth of April 1722, po 
it was further heard, when upon reading the caſe and the proofs 
in the cauſe, and what was inſiſted on by counſel on both fides, 
= Court declared they would give their opinion on a future 

ay. 


t came on to be heard again on the thirteenth of June following, Is argued a ſe- 


2nd it was further adjourned to the twenty- fifth of Ofober in. cond time, and 
an iſſue dire eted 


to try whether, and what ſum leſs than 25, gd. in the pound had been uſually paid. 
O4 ſtant, 
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BxxxzTT ſtant, when it accordingly came on; and upon reading the fad 
again caſe, and a decree of the fifteenth year of James the Firſt, in 
T7. the cauſe of Juat v. Warren; another decree of Michaelma; 
Term 1654, in the cauſe of Sheffield uv. Marren; another decree 

Trinity Term, the twenty-ſeventh year of Charles the Second, in 

the cauſe of Umfreville v. Plumſtead; another decree: of Eft 

Term, in the fifth year of William and Mary, in the cauſe of 

Ward v. Hilder (a); another decree of Michaelmas Term, the 

fifth year of William and Mary, in the cauſe of Grant v. Can. 

non (b); another decree of Michaelmas Term, in the ſixth year 

of William and Mary, in the cauſe of Sayer v. Mumferd (c; 

and another on the ſeventh of Fuly 1705, in the cauſe of Toqun- 

ley v. Wilſon (d); the Court adjourned the further hearing to 

this day, the twenty-ſixth of October 1722, when it came on 

to be, and was finally heard, when the Court ordered the fol. 

lowing iſſue to be tried by a ſpecial jury, before a baron of this 

Court, viz. * Whether any, and what ſum or ſums leſs than 

* two ſhillings and ninepence in the pound had been accu ſtom- 

« ably paid for any, and which of the houſes in the pof- 

« ſeſſion of any of the defendants, or any, and which of them.“ 


A verdict found A trial was accordingly had on the twenty-third of May 1728, 
that 15. a-year before THE CHIEF BAKoN, and, on the twenty-ſixth of November 
= . 1724, the cauſe coming on upon the equity reſerved, it appear- 
houſe ; 8: a. ed on reading the poſiea, „ that a certain leſs ſum than tw 
year forBreeker's; © ſhillings and 1.inepence in the pound, for every twenty ſhi] 
anc 4» 2 year « lings of the yearly rent of the four meſſuages in queſtion re- 
1 wo « ſpectively, was accuſtomably paid for the tithes of each of 
* « the ſaid houſes, in the form and manner following, via. ten 

« ſhillingy yearly for one meſſuage, in the tenure or occupa- 

« tion of M. Trepaſ, being parcel of the ſaid four meſſuages 

tin queſtion; and ſix ſhillings yearly for one other meſſuage, 


(a) Vol. 1. page 305. 

(b) Vol. 1. page 313. 

(<) Vol. 1. page 324. 

(4) This was a bill filed by the leſſee 
of the dean and chapter of Weſtminſter, 
to enforce, from the inhabitants of the 
pariſh of St. Brides, in London, pay ment 
of tithes, according to the rates de- 
creed by the ſtatute 37. Hen. 8. c. 
12. The defendants. pleaded, that 
an ancient rate had been uninter- 
ruptedly paid in the ſaid pariſh, until 
in the year 1656, when the ſaid pariſh, 
excepting a few houſes,was burnt down 
by the fire of Zoadon; that afterwards 
the ſtatute 22. & 23. Car. 2. c. 15. di- 
rected, that the impropriators of the 
deſtroyed pariſhes ſhould pay to the 
reſpective incumbents the ſame monies 
as had been uſually paid to them before 
the ſaid fire ; that ſixty pounds a-year 
had been uſually paid to the vicar of Sz. 
Hrider; that in the year 1675, therg 


yas a general aſſeſſment made on the 
ſaid pariſh, both for tithes to the im- 
propriators, and the augmented tithes 
to the vicar, by which the vicar's 
maintenance was encreaſed to one hun- 
dred and twenty pounds a- year; and 
that the ſaid — had been con- 
ſtantly adhered to and obſerved; and 
the defendants, after ſetting forth the 
ſaid rates made in 1675, and the an- 
nual rents of their reſpective houſes, 
inſiſted, that they were only liable to 
pay the ſaid rates in lieu of tithes. Ihe 
ſeveral ancient books or rentals of the 
tithes of the ſaid pariſh, from 1639 to 
1676, were read in evidence. Byt 
Tax CovkrT decreed, that the defend- 
ants ſhould pay after the rate of 28. 9d, 
in the pound, on the yearly rents of 
the houſes, ſhops, warchoules, and cel- 
lars purſuant to the ſtatute, 37. Hen. 
$, c. 12. ; 


fin 
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« in the tenure or occupation of Richard Beckett, other parcel B=xxzv7 
« of the ſaid four meſſuages; and eight ſhillings yearly for two 4 ay 
« other meſſuages, in the tenure or occupation of Hhithall, Fn 
« viz, four ſhillings yearly for each of the ſaid two meſſuages, 

« being the reſidue of the ſaid four meſſuages;“ and upon 

hearing counſel on both ſides, and upon full debate; 


IT is ORDERED BY THE Cour, that the defendants ſhall The defendants 
account for and pay their tithes for the premiſes in queſtion decrecd to se- 
re{peCtively, according to the ſaid verdict, during the years by e — 
the bill demanded, and that the deputy remembrancer do take 25 
the ſaid account. 


Ap ir 1s FURTHER ORDERED, that the defendants ſhall That the p'ain« 
ay the plaintiff his coſts of this ſuit as far as the bill and an- — * _ 
Fer only, but that the plaintiff ſhall pay ro the defendants rae *. 
all their coſts, at law and in this court, from the time of the the defendants 
deſendants anſwer; and that the tithes and coſts which, on the ſubſequent 
taking the ſaid account, ſhall appear to be due and payable to ole. 
the plaintiffs, by virtue of this decree, ſhall be deducted out of 
the coſts which the plaintiff is hereby decreed to pay to the ſaid 
defendants as aforeſaid; all which coſts are to be taxed, adjuſted, 


and ſettled by the deputy remembrancer of this court. 


On the ſeventh of March 1123, the vicar, Thomas Bennet, The vicar ap- 
appealed from this decree to the houſe of lords, where after Ro _ the 
hearing counſel on this appeal, Ir wAs ORDERED AND ADJUDGED, ea. Tn 
that the ſame ſhould be diſmiſſed, and the decretal order therein 


complained of (a) was ( diſſentiente clero ) affirmed. 


{a) The order appealed againſt was, iſſue to be tried. See S. C. Brown, P. 
that by which the Court directed the C.437 to 44% 


Loap again Durex and Turx. Men. Trau, 
. Gt. 1, 
Suffex, 7th December 1722. : 


THE bill ſtated, that the plaintiff, in the month of OFober The vicar of 

1718, was inſtituted and inducted vicar of the vicarage and Tin Sup 

pariſh church of Tircehur/;, in the county of Sex, and hat ever / by "hy 

lince duly officiated therein, and had thereby, or by ſome other called Aiden. 

lawful ways and means, become entitled to the tithes of hay, S. C. Buab. 122. 
meadow, corn, flax, hemp, hops, and all other ſmall tithes, Eaſter 
offerings, oblations, and obventions ariſing therein, and in the 
titheable places thereof; that the defendants, for three years 
paſt, had ſeverally poſſeſſed, occupied, and enjoyed ſeveral 
metiuages, gardens, and lands lying within the faid pariſh, and 
yearly had hay, flax, hemp, meadow, corn, fruit, and other 
matters and things, which became titheable to him as vicar ; 
but that they had refuſed to ſatisfy him for the ſame, on a pre- 
4 tencc, 
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The defendants 
ſay, that the 
farm was parcel 
of the poſſeſſions 
of the monaſte- 
ry of Reber bridge, 
and in the ma- 
nurance of the 
mona{tery at the 
time it was dif- 
ſolved ; and that 
the ſaid monaſ- 
tery being of the 
Ciftertien order, 
the ſaid ſarm, in 
the occupation 
of its owner, is 
diſcharged from 
tithes by 31. Hen, 
e 33. , 


The evidence 
read, 
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tence that their lands were exempted from the payment of 
tithes. The bill therefore prayed a diſcovery and an account, 
and that the defendants might ſet forth their exemption, 


The defendant Turk ſaid, that he believed the plaintiff was vicar 
of the ſaid pariſh, and entitled to the tithes; and that he had, 
for three years paſt, been ſeiſed and poſſeſſed of an eſtate therein, 
called Maple/den; and he ſet forth the quantities and values of his 
tithes, and admitted that the plaintiff had demanded, and that 
he had refuſed to pay vicarial tithes, becauſe his ſaid lands were 
exempted from the payment thereof; and he averred, that no tithes 
in kind, or any compoſition for the ſame, had ever, to his know. 
ledge, been paid for the ſaid premiſes, when in the occupation 
of the owners thereof, ſave only. that when he firſt held the 
eſtate, he had paid thirty-two ſhillings a-year, as the tenants 
thereof had before done, but he hoped, that ſuch payment 
would not prejudice his right, eſpecially as the being exempted 
was as much his lawful right as the eſtate itſelf; and he inſiſted, 
that the faid lands and premiſes had always been conſidered 
part and parcel of the late diſſolved monaſtery of Roberbridge ; 
that the ſaid monaſtery was of the Ci/tertian order; and that 
the abbot thereof had been freed by the pope of Rome, from 
the payment of all tithes of the lands which the ſaid abbot held 
in his own hands, and which were manured at the coſts of the 
ſaid fraternity; that at the time the faid monaſtery was diſſolved, 
the abbot and convent held the premiſes and lands aforeſaid 
diſcharged of tithes, whilſt in their own hands, and with their 
own coſts manured ; that by means of the ſtatute 31. Her, 8, 
c. 13. the perſon or perſons in whom the eſtate and inheritance 
of the ſaid lands and premiſes afterwards veſted, and who ſo held 
the ſame in their own hands, were exempted from the payment of 
tithes, in the ſame manner as the abbot and convent were at the time 
of the diſſolution ; that ſince the diffolution the frechold and 
inheritance of the ſaid eſtate, by ſeveral meſne conveyances, was 
become veſted in him; and that, as he himſelf occupied and 
manured the ſame, he was freed and diſcharged from the pay- 
ment of tithes, or any thing in lieu thereof. 


The defendant Dupleck put in the ſame anſwer ; the lands 
that he was ſeiſed of being part of the ſaid eſtate called 1aple/den, 


The plaintiff replied ; the defendants rejoined ; and ſeveral 
wiineiles were examined on both ſides; and upon reading, on 
the part of the defendants, an inſpeximus of a grant in the 
eleventh year of King Edward the Third; a ſurrender of the 
faid abbey of Roberbridge to King Henry the Eighth, dated the 
ſixteenth of April, in the twenty-ninth year of his reign ; 
the bailiff 's accounts of the rents of the monaſteries ſurrendered 
to Henry the Eighth; a decree of this court, made the 
ſeventeenth of April, in the twenty fifth year of Charles the 

4 Second, 
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Second, Lord v. Poole (a); and ſeveral depoſitions taken or the 
part of the defendants; and upon reading, upon the part of 
the plaintiff, ſeveral tithe books of the ſaid pariſh of Ticehur/t, 
made in the times of the former vicars; a decree made 
in this court, dated the twelfth of February, Hilary Term, the 
ſeventh year of William the Third, Wilkinſon v. Newſome (b) ; 
another decree the twentieth of November 1701, in the cauſe 
of Pollard v. Penn (c); and alſo the depoſitions of ſeveral wit- 
neſſes on the part of the plaintiff, and on full debate; 


Tux Cour was opinion, that the ſaid farm and lands called 
Mapleſden, in the occupation of the defendants, are not ex- 
empted from the payment of tithes, but that tithes ought to be 
paid for the ſame to the plaintiff, as vicar of the ſaid pariſh of 
Ticehurſt, 


IT is THEREUPON ORDERED BY THE Cour, that the de- 
fendants ſhall ſeverally account with, ſatisfy, and pay the plaintiff 
for the value of the tithes of the ſeveral vicarial titheable mat- 
ters and things demanded by the bill, which the ſaid defendants 
ſeverally had and enjoyed within the ſaid pariſh and titheable 
places thereof, during the time in the bill; and that the ſaid 
defendants ſhall account with, ſatisfy, and pay to the plaintitf, 
for their Eaſler offerings during the time aforeſaid ; and 
that the deputy remembrancer do take the ſaid account. The 
deputy made his report, dated the eighth of May inſtant, and 
the ſame was confirmed (d). 

J. Mox radu. 
Ro. Price, 

F. Pack. 

J. G. GiLBERT, 


heirs, dated in the 36th year of his reign, 


{a) 9 vol. i. page 134. 
Tur CouRT, on the 2oth of November 


{b) Vol. i. page 355. 


c The plaintiff Pollard. as rector of 
Corſcembe, in Deor/*t/bire, filed his bill 
apainit Penn, demanding both great 
and {mall tithes of certain lands, called 
Totterwhelme Farm held by the defend- 
ant in the ſaid pariſh, The defendant 
inſiſted that the lands were his own; 
and thar ſo long as he occupied them 
himſelf they were tithe free; for that 
they had been parcel of the poſſe ſſions 
of the abbey of Ford, in Dorſetſbire, 
which was one of the greatcr abbies, 
and of the Ciſtertian order. On read» 
inz the ſurrender of the ſaid abbey, 
dated the 8th of March,the zoth year of 
Henry the Eighth, it appeared, that the 
manor of Totter and Cattiscliſpe Were 
part of its poſſeſſions; and alſo on read- 
ing a grant of the ſaid manors from 
Henry the Eighth to Lord Panulet and his 


1701, Mich. erm, the 13th year of 
William the Third, was of opimon, that 
the deferſdant's eſtate was not exempted 
from tithes, and he was ordered to ac- 
count for the tithes of the lands he had 
in his own poſſeſſion in the pariſh of 
Corſcombe 

d) It is ſaid by Mr. Bunbury, that 
the defendants were decreed to account 
becauſe it appeared, that the lands were 
in tenant's hands at the time of the 
diſſolution of the monaſtery, but his 
report was cited in the caſe of Benifon 
v Smith, the iith year of George the 
Third, and Lox Db Cuitr BARON PAR- 
x ER ſaid, that by a note of MR. BARON 
Pick, which he had ſeen, it appear- 
ed, that Mr. Bunbury had miſrepre- 
ſented it. Sce the caſe of Porter v. 
Bathurſt, Cro. Jac. 559. notis. 
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The rector of 
St:plang, in Eſ- 
Jex, with the 
chapel of Fel. 
neſs annexed, is 
entitled to tie 
tithes of ccrn, 
grain, and hay, 
of the farm cal- 
ted Little Bore 
reweed, fituated 
in the land of 
Foulne/. 
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TYRELL againſt KENNETT. 
Eſex, th December 1722. 


HE impropriator of Shopland and Feoulneſs, in the county of 
Eſex, claimed all the glebe lands and all the tithes of corn, 
grain, and hay yearly ariſing in ſeveral acres of arable, meadow, 
and paſture ground, called Little Borrowood, in the occupation of 
the defendant, and within the titheable places of the ſaid rec- 
tory. 


The defendant admitted, that the plaintiff was ſeiſed in fee 
of the rectory of Shopland, but not of the rectory of Shepland 
with Founeſs ; and inſiſted, that he is not entitled to any fort 
of tithes ariſing on the defendant's lands in the bill mentioned, 
for that his lands lie all within the ifland and rectory of Foulneſs, 
He alledged, that the rectory of Foulneſs is a diſtinct rectory, and 
not annexed to Shopland ;, that the Iſland of Foulneſs was hereto- 
fore part of THE sEA, and extra- parochial; that it had been by 
parcels at ſeveral times recovered from THe SEA, by incloſing 
the ſame with banks of earth; that a conſiderable quantity of 
lands, of late years, had been ſo incloſed, and that a number 
of acres without the banks are fit to be incloſed ; that neither 
the plaintiff, as rector of Shop/and, nor the vicar of that pariſh, 
nor the rectors or vicars of any other pariſhes near he i/land, 
have, or can lawfully make any claim to tithes of the ſaid lands, 
they not lying within any of the ſaid pariſhes ; and that the 
ſaid lands are enjoyed without paying any ſort of tithes ; that 
upon the firſt recovering of the ſaid and, (long before the re- 
formation), the inhabitants of Rochford Sutton, Little Wakering, 
Shopland, Eafiwoed, and Little Standbridge became farmers of 
the ſaid lands ſo recovered, which they held with their other 
farms in thoſe pariſhes ; that there being then no church or 
chapel in the ifland, they reſorted, to hear divine ſervice, to the 
churches where their upland farms lay; that the prieſts 
then delired voluntary preſents for the lands in the ſaid iland ; 
that ſuch preſents, being continued for a length of time, were 
afterwards claimed as due to the rectors, vicars, or prieſts of thoſe 
pariſhes ; but that whatever claims they then had to ſuch prefents 
in lien of tithes for the ſaid lands in the ifland, the ſame are 
lince extinguiſhed ; for that in the year 1708, the iſſand and the 
main land were for ſome time ſeparated by every tide, whereby 
the inhabitants were deprived, at the point of death, of the 
benefit of the ſacraments, they having no perſon conſtantly there 
to adminiſter the ſame; that the lord of the manor of the ſaid 
and, having obtained licence, with the conſent of the biſhop, 
and all perſons intereſted, erected a perpetual chantry, for the 
chaplain to perform divine ſervice in a chapel built there ; and 
that he and they did grant to the ſaid chaplain, and his _— 

ors 
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ſors for their maintenance, the tithes and profits ariſing within 
the ſaid iſland, of the pariſhioners of Rochford, &c. aforeſaid in- 
habiting within the faid iſland; that divers chaplains were 
inſtituted in the ſaid chantry, enjoyed the tithes and payments 
in lieu thereof, in reſpect of their lands in the ſaid iſland, until 
the reformation, when the ſaid chantry was converted into a 
rectory; that ſince the ſame was made a reory, rectors were 
inſtituted thereto when vacant ; that the rectors have enjoyed 
all ſuch tithes, as, at the time of the grant were due or payable 
from any of the pariſhioners of the ſaid pariſhes for their lands 
in the ſaid iſland, or ſomething in lieu thereof; that from the 
ſaid grant to this day, the duties of chriſtenings, &c. of the in- 
habitants of. the ſaid iſland, and particularly of the occupiers of 
the defendant's lands, have been performed by the rectors of 
the ſaid chantry, and not by the rectors or vicars of Shop/.,nd, or 
other neighbouring pariſhes, and that all fees have been paid to 
the rector of the ſaid chantry ; that he hath paid, and is ready 
to pay to the preſent rector of Foulneſs for all tithes, great and 
ſmall, ariſing on the lands in the bill mentioned, according to 
inch compoſitions, and in ſuch manner as he formely paid the 
ſaid rector; that neither the plaintiff's father, who was rector 
of the ſaid pariſh of Shopland, nor the plaintiff, ſince his death, 
had ever, before this bill, claimed any ſort of tithes ariſing on 
the ſaid lands, or any compoſition for the ſame ; that the inha- 
bitants of the ſaid iſland, and in particular the occupiers of the 
lands in the biil mentioned, never ſerved any pariſh offices in 
Shopland, or paid any church or pariſh rates made for Shopland, 
(except as hereafter); that the pariſhioners of SY, in 
making proceſſion round the ſaid pariſh, never bounded out the 
faid iſland, or any part thereof, or in particular the lands in the 
bill mentioned, as part of the ſaid pariſh z that no boundary 
remains whereby it appears, that the ſaid iſland, or any part 
thereof, and in particular the faid lands, ever belonged to Shop- 
land; that the inhabitants of Fculneſs have, time immemorial, 
annually choſen conſtables, who have ſerved for the iſland and 
pariſh of Foulneſs alone, and never intermeddied with Sh:pland, 
and have paid their own conſtable rates withcut demanding any 
thing of Shopland ; that before and until the ſtatute 43. Elis. 
for the relief of the poor, ſome pretentions were kept up; that 
many years ſince, the church of Sh-p/and being out of repair, 
the churchwardens did pretend to make ſeparate rates for the 
iſland, and to compel ſome of the inhabitants to pay the ſame, 
for the repairs, which they refuſed, until they were compelled 
by the ſpiritual court to pay the fame; that about ten years 
ago, the plaintiff demanded of V. Newberry, then occupier of 
the lands the defendant now holds, great tithes, which he re- 
fuſed, and the plaintiff brought his action againſt Newbrrry, who, 
being a timid man, agreed with the plaintiff to pay him ten 
pounds a-year, which he had paid for tome time in his own 

Wrong, 


205 


TrvrrLitL 
againſt 
KENNETT. 


206 


Trat 
againſt 


Ki NN ET. 


DECREES IN TITHE CAUSES 


wrong, as a compoſition to Michaelmas 1717; that the lands 
from that time had been in the defendant's occupation; and as 
the plaintiff had no right, he had refuſed to pay any tithes 
arifing on the ſaid lands: and he ſet forth what corn and grain 
He had had for three years paſt ; and admitted, that he had 
paid ſeveral annual ſums to the vicar of Shopland, 


The plaintiff replied; the defendant rejoined z and ſeveral 
witneſſes were examined on both ſides; and upon opening the 
ſaid bill, and no counſel attending for the defendant ; and 
reading an affidavit of ſervice of /ubpena to hear judgment; and 
allo reading the anſwer of the defendant ; 


IT is ORDERED BY THE Cour, that the defendant ſhall ac- 
count with, ſatisfy, and pay to the plaintiff, tithes in kind 
for the lands and premiſes in queſtion, for the years in the bill 
ſet forth, according to the proofs taken in the cauſe ; and it is 
referred to the deputy remembrancer to take the ſaid account, 
unleſs cauſe ſhall be ſhewn to the contrary z the defendant firſt 
paying five pounds coſts before they be heard. 


The cauſe came on again, on the twenty-third of February 
1722, when the defendant's counſel objected for want of parties, 
and the Court ordered, that the bill ſhall be retained, and the 
plaintiff be at liberty to amend the ſame, by adding B. Collins, 
clerk, the pretended rector of Foulneſs, a party defendant thereto ; 
the plaintiff paying to the defendant Kennett three pounds coſts, 
for this day's attendance before he be heard. 


In purſuance of the above order the ſaid bill was amended, 
and B. Collins made a defendant thereto, who appeared, and 
ſaid, that about the year 1716, he was preſented by the Harl 
of Nottingham to the church of Foulneſs ; that the ſaid church 

ad been preſented as a rectory for many years paſt ;z that from 
the time he became rector thereof, he had received from the 
defendant Kennett, the annual ſum of eight ſhillings and four- 
pence, in lieu, or as a compoſition for the tithes of coleſeed and 
muſtard-ſeed growing on Little Borrowood Farm, in the de- 
fendant Kennet?'s poſſeſſion ; that he had alſo received from him 
ten pounds a- year, as, or under the name of a pern/ron, charged 
on or payable out of theſaid farm to the rector of the ſaid church, 
in right of the ſaid church, and believed, that ſeveral of his 
predeceſſors had received the like annual ſums out of the ſaid 
farm; that he had not received any great tithes, or any modus 
or compoſition in lieu thereof, and had not heard that any of 
his predeceſſors had ever received any; that he apprehended, 
that, as rector, he was, or might be entitled to the great and 
ſmall tithes ariſing upon the ſaid farm, as lying within the ſaid 
iſland and rectory, but cannot make out any right to the great 
tithes, or any modus for the ſame, and therefore did not inſiſt on 
the ſame; that he never ſaw the endowment of the ſaid church, 
which 
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which the plaintiff ſuggeſted was endowed as a chapel, but ad- 
mitted, that he had ſeen an old imperfect writing, taken out of 
the old church book of Hockley ; and that the ſame was ſhewn 
to him, as an exact copy of ſuch endowment, but as he cannot 
ſet forth whether it was ſo or not, he refers, as to the fees 
given to the chaplain, and as to the reſervation made to any 
mother churches, to ſuch endowment when produced. 


The cauſe came on to be further heard the nineteenth of 
November 1724; and on reading the proofs taken in the cauſe ; 
and alſo an entry in the Biſhop of London regiſter; dated the 
ſeventeenth of May, in the ſixth year of Elizabeth, and other 
entries in the ſaid regiſter z and on mature and deliberate debate 
of the matter had by the Court; 


IT is ORDERED BY THE Cour, that it ſhall be referred to a 
trial at law, upon this iſſue, (Whether the ſaid farm and lands 
« in the defendant Kennet?'s poſſeſſion, or any and what part 
« thereof do lie in the ſaid pariſh of Shopland ?” 


The cauſe, on the twenty-ſecond of April 1725, ſtanding 
upon the equity reſerved, it appeared, upon reading the decree 
and poſtea, that the farm and lands in the defendant's poſſeſſion 
do lie in the pariſh of Sh-p/and and upon full debate, 


IT 1s ORNERED BY THE CouRT, that the defendant ſhall 
account with, ſatisfy, and pay to the plaintiff his tithes in kind, 
according to the prayer of the bill; the defendant Callius to be 
diſmiſſed with forty ſhillings coſts. 


R. Eyre. 

Ro. Prick. 

F. PaGE. 

Jere, GILBERT, 


Hucnzs againſt BILLIN GUV RST. 
Berkſhire, 10th December 1722. 


THE vicar of Sunning, in the county of Berks, claimed all 
ſmall tithes, and particularly the tithes of corn-mills; and 
ſtated the decrce he had before obtained, in the cauſe of 


Hughes v. Englefield (a). ce ee a a. 
ei” , 


The defendant admitted, that the plaintiff was vicar of Sun- 
ning, and entitled to all ſmall tithes, or to ſome modus in lieu 
thereof, and ſtated, that until he became vicar, the occupiers 
of lands in the ſaid pariſh had never, in the memory of man, 


that the mills, being ancient mills and never having pa'd any tithes, 


(4) Ante, page 6. 


paid 


29J 


Traxrict 
againſt 
Kruntrr. 


Mien. Trau, 
9. Gro, 1. 


The vicar of 
Surning, in et- 
Hire, claumstithes 
of water corn- 
mills, willow 
whatſoever, 


The defenfant 
ſays, there is a 
modus of 6s. in 
lieu of the tithes 
of willows, and 
are tithe free. 


208 DECREES IN TITHE CAUSES 


Huenzz paid their tithes in kind, but, in lieu thereof, certain ſams amount, 
4... ing to one hundred and twenty pounds a-year, which the vicar 
nozer, had endeavoured to augment to four hundred pounds a-yexr; 
| that he occupied two water corn-mills, and had willow eights 
that the ſaid mills were ancient mills, and, having been erected 
before the ſtatute 9. Ed w. 2,, ought not to be charged with 
the payment of any tithes for grinding corn or grain thereat, ot 
for the toll thereof; that he had yearly paid the leſſee of the 
dean of Saliſbury, who was Iimpropriator of the great tithes, {ix 
ſhillings, as a modus in full for all great tithes arifing from the 
willow Eights and the mills, or rather for the willow eights only, 
the mills being tithe free, as having been erected before the ſaid 
ſtatute ; and that if tithes were due for the ſaid mills, the fame 
would belong to the impropriator, who, in ſuch cafe, ſhould be 
"made a party to the bill. 


The evidence The plaintiff replied; the defendant rejoined ; and ſevery 

read, witneſſes were examined; and upon reading a record of the 
nineteenth of May, the ſeventh year of James the Firſt, and the 
depoſitions of divers witneſſes taken in the ſaid cauſe; 


The bill diſmiſr. Tar CourT declared, that the ſaid bill ought to be diſmiſe] 
ed as to the as to the demand of the tithes of the mill in queſtion, no proof 


mills, no proof having been made of the payment of tithes at any time for the 
having been give ſame. | 

en that they had 
ever paid tithes 


ich cafe. Ir 13 THEREUPON ORDERED BY THE Cour, that the 


ſaid bill be diſmiſſed, as to the demand of the tithes for the 
ſaid mill, with coſts, to be taxed by the deputy remembrancer 
of this court, to whom it is hereby referred to tax the ſame. 


Hitany Tram Tort againf KILXER. 
9. Gro. 1. 


Lancaſhire, 11th February 1722. 


The war of TH bill ſtated, that the plaintiff having obtained a preſentation 
— from King William and Queen Mary, under THE GREAT 
tenet hay SEAL, to the rectory and pariſh church of Aldingbam, in the 
made on landein county of Lancaſter, was, about the twentieth of May 1694, lau- 
the townſhips of fully inſtituted and inducted thereto, and had ever ſince continued 
— and rector of the ſame, and had thereby become entitled to all tithes, 
8. C. Bunb. 125. both great and ſmall; that the defendants for nine years paſt 
See another had been, and then were, inhabitants, owners, and occupiers of 


cauſe, Eaſter, 18. land which was formerly uſed as arable, but which of late years, 


Gees and for all the time atoreſaid, had been laid to graſs, which 
x they had made into hay, and carried ſame away, without 
ſetting out the tithes thereof, or making any ſatisfaction for tlic 

ſame, 


The 
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The defendant Kilner ſaid, that he had, for the time ſtated, 
been occupier of two ancient tenements in Sunbreate, in the 
ſaid pariſh, part whereof was ancient meadow ground, and had 
been yearly mown, and made into hay, and the tithes thereof in 
every year duly paid to the plaintiff ; that other parts of the 
faid tenements were arable, and the reſt paſture ground; that 
the arable land was ſometimes ploughed and ſown with corn, 
and at other times lay ley; that he and his anceſtors, and thoſe 
whoſe eſtate he had in the ſaid tenements and premiſes, had, 
beyond all memory, uſed to mow ſeveral parts of the faid ley 
grounds yearly, and had made the graſs thereof into hay; but 
that he could not diſcover either the quantities or the values of 
the hay he had thereon in every of the ſaid years. 


The defendant Fell ſaid, that he occupied an ancient tenement 
in Bearcliſſe, in the ſaid pariſh ; and he anſwered to the ſame 
effect as the defendant Xilner. 


The other defendants admitted, that they held tenements and 
lands in the faid pariſh ; and put in the like anſwers. 


And all the defendants ſeverally admitted, that they had 
reſpectively cut and mowed ſuch gratis from their ſaid reſpective 
key grounds, and made the fame into hay, and carried the fame 
away without ſetting out the tithes thereof; but they inſiſted, 
that they had made the plaintiff ſatisfaction and recompence for 
the ſame, according to the ancient uſage and cuſtom prevailing 
in that behalf in the ſaid pariſh; that peat and turf then were, 
and had been, time beyond all memory, generally uſed for firing 
in the ſaid pariſh, and particularly at the parſonage houſe thereof; 
that the peat and turf uſed-and ſpent at the ſaid parſonage houſe 
had yearly and uſually been carried thither, at great trouble and 
expence, from Ulverſlon Mrs and Cartmel/ Mf, or one of 
them, the ſaid places lying at a vaſt diſtance from the ſaid par- 
ſonage houſe and the houſes of the ſaid defendants ;- that, time 
wut of mind, there had been, and ſtill was, a cuſtom obſerved, 
that the poſſeſſors and occupiers retpectively of any ancient 
tenement or tenements within Sunbreake, Bearcliffe, Scales, 
Aldingham, Gleaſton, and Dendron, and every or any of them, 
as ſor each of the ſaid ancient tenements ſo by them reſpectively 
poſiefſed and occupied, had, with their own horſes and carts, 
reſpectively led and carried, and ought to lead and carry a cart 
load of peat and turf from the ſaid meſſuages, or one of them, 
to the ſaid parſonage houſe, for the uſe of the parſon and 
rector of the ſaid pariſh, his farmer or deputy, on ſuch day 
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Tyr 
againſt 
K1LNERs 
The defendants 
ſay, that the 
lands confiſt of 
ancient meadow 
and of arable 
land; that the 
arable land is 
ſometimes ſown 


with hemp, flax, 


&c. and at other 
times converted 
into a lay ley 3 


and that there is 
an immemorial 
cuſtom in the 
ſaid pariſh, that 
the occupiers of 
ſuch ancient 
lands and tene - 
ments ſhall,once 
in two years, at 
the requeſt of 
the parton, draw 
a load of turf 
and peat to the 
parſonage houſe, 
in licu of all 
tithes of Hemp, 
fl x, and hay, 
grown on the 


ſaid ley grounds, 


within the ſpace of every two years as the ſaid parſon and rector 


for the time being, or his farmer or deputy, required or ſhould 
require, in full ditcharge and ſatisfaction, and in lieu of all and 
tinzuiar the tithes of hemp and flax grown on the ſaid ancient 
tenements reſpectively, and of hay made from graſs mowed from 

Vor. II. the 


. 
— ——— —— 
2 — — — 


—ͤ—ä—ꝓ— — — 
>. — 


—— — 


— 
— 
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Turin the ley grounds parcel of the ſaid ancient tenements reſpectixch 
eee within the ſame two years; that the ſaid ſervices of leading and 
IN II. a 

carrying peat and turf, all the parſons and rectors of the {iq 
pariſh, their farmers and deputies, had accepted and received, 
and ought to accept and receive, in full ſatisfaction and diſcharze 
of the ſaid tithes of hemp, flax, and graſs cut on the ley 
8 grounds belonging to the ſaid ancient tenements and lands: and 
they ſet forth the quantities they had cut; and inſiſted on the 
ſaid ancient cuſtom, and that the plaintiff had no reaſon to 


make any innovation in or breach of the faid ancient cuſtom 
and uſage, 


The evidence The plaintiff replied ; the defendants rejoined ; and witneſſes 
__ were examined on both ſides ; and upon reading the proofs in 
the cauſe, and on full deliberation had thereon ; 

The medus de- THE Cour declared, that the ſaid modus or cuſtomary pay. 
clared to be ment for the tithe hay, hemp, and flax, in the pleadings men. 

_— tioned, is not good, and ought not to be eſtabliſhed (a). 


and the defends AND IT 18 THEREUPON ORDERED BY THE CouRT, that the 
ants ordered to defendants ſhall account with and ſatisfy the plaintiff for the 
— tithe of all the hay which they have reſpectively had or made 

from their ſaid ley grounds within the ſaid pariſh for the years 


in the pleadings mentioned: And that the deputy remcm- 
brancer do take the ſaid account. 


In purſuance of wLich order, the deputy made his report, 
dated the twenty-fourth of January laſt ; and upon reading the 
ſaid decree and report, no exceptions having been filed thereto, 
it is ordered by the Court, on the ſixth of February 1723, that 
the ſame be confirmed, with coſts to be taxed by the ſaid deputy 
remembrancer, 

> R. Err. 
Ro. PRICE. 
F. Pace. 
Jers. G11.Brat. 


() The reaſon given by Mr. Bun- turbary alledged in the parſonage houſe, 
bury is as follows: a cart load is too or in the defendant's ancicat tenc- 
uncertain ;z it may be drawn by two or ments.“ 8. C. buub. 126. 
fix horſes ; and there is no right of 


HitanyTeaM BarTzt againſt Hop Es. 
9. Gro. 1. 


Kent, 7th February 1722. 


The rector of THE bill ſtated, that the plaintiff, from Michaelmas 1719, 
Warehorne, in had been rector of Warehorne, in the county of Kent, and 
— — entitled to all tithes, both great and ſmall, or to ſome rate or 


and ſmall,except compoſition in lieu thereof, ſave only the tithes of corn and 
of coin and hops, hops. 
S. C. Bunb. 12 5. The 


„ 
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The defendant admitted that the plaintiff was rector of the pa- Barr 
riſh, and entitled to all manner of tithes, or to ſome modus in lieu 3 
thereof ; and he ſet forth the quantities and values of his tithes; 5 


but he denied that he had cut any wood, fave in the hedgerows ; The defendant 


and that if he had, it lying in the Weald of Kent, no tithe is „, — 
payable for the ſame. He alſo inſiſted that, time out of mind, anacre for marſh, 
there had been due and payable yearly, every Michaelmas Day, meadow, and 
to the rector of the ſaid rectory for the time being, or his leſſee, av pg 1 
one ſhilling an acre, and no more, for every acre of marſh land, gland meadow 
meadow or paſture, and for every acre of upland, meadow or and paſture, on 
paſture, fourpence, within the ſaid rectory, or the titheable places Michaeimas Day, 
thereof, as moduſes in lieu of the tithes of hay and all ſmall tithes Eg - wen, 
except the tithes of hops); that to his knowledge there never of al * 
had been any variation in the ſaid madyſes 3 that no ſmall tithes tithes except 
(except hops) had ever been paid to, or demanded by, any hops. 

former rector; that there was due from the defendant to the 

plaintiff twenty pounds, fourteen ſhillings, and tenpence, which 


he had, and does now, tender to him for his tithes, 


The plaintiff replied, and waived his demand as to the tithe of Te demand of 
wood; but as to all the other demands of his bill, he main. utbe wood | 
tained them to be true, waived, 


The defendant rejoined, and witneſſes were examined on both 
ſides; and on reading a ſurvey. of eccleſiaſtical benefices taken in 
the time of Henry the Eighth, and remaining in the firſt fruits 
office; a decree, dated the thirteenth of July 19104, Gard- 
ner v. Fig fall; and the proofs taken in the cauſe; and on full 
debate 


Tus Cour declared, that the moduſes inſiſted on by the Parce, Pacr, 
defendant were good and valid; and ordered the defendant to and GiL3z0 Ty 
account with the plaintiff for every acre of marſh land and upland, —— _ 
garden, orchard, nurſery, meadow, and paſture, in his occupation good; 
during the time demanded in the bill, according to the ſaid moduſes 
inſiſted on in the ſaid anſwer ; and alſo for his Zafter offerings 
tor himſelf and family ; and that the deputy remembrancer do 
take the account; and compute, whether the tender in the de- 5 
tendant's anſwer was according to the number of acres in the 
defendant's occupation, both marſh land and upland, meadow 
and paſture, and alſo orchard, garden ground, and nurſeries, 
or not, The coſts to be reſerved, 


The evidence 
read, 


The plaintiff, in Zafter Term 1724, petitioned the Court for a but a re- hearing 
re-hearing ; and it was ordered accordingly on the fifth day of is granted; 
May following. 


And the cauſe came on to be re-heard on the 1ixth day of 
July but it was ordered to be adjourned over, and a caſe to be 
made by the parties; but, on the eleventh of November, the 


caule was ordered to be re-heard, without making a caſe. 
T2 The 
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Barr The cauſe accordingly came on to be heard on the ſixteenth of 
. November; and it was then ordered to ſtand over to the twenty. 
* third of November 1724, when it came on to be re-heard ; and 

on reading a ſurvey of the eccleſiaſtical benefices, taken in the 


time of Henry the Eighth ; and alſo the proofs in the caule ; 
and on full debate ; | 


and the meduſs IT 1$ THIS DAY ADJUDGED, that the moduſes inſiſted on by 
1 to de the ſaid defendant in his anſwer are not good nor valid in lay 
to debar the plaintiff of his right to tithes in kind (a) ; and 
thereupon the Court ordered and decreed, that the defendant do 
forthwith come to an account with the plaintiff for the value of 
the tithes of all the titheable matters and offerings for himſelf 


and family for the time demanded ; and that the deputy do take 
the ſaid account. 


In obedience to the ſaid order, the deputy made his report 


on the eighth of June inſtant ; and upon reading the ſame 
without exceptions 


IT is ORDERED BY THE Cour, on the fourteenth of Jr 
1725, that the report be confirmed, with coſts to be taxed; 
and that the defendant do pay to the plaintiff fitty-five 
pounds, four ſhillings, and twopence, ſo reported due for his 
tithes. 
| Tere. GILBERT. 

Ro.PRice, 


F. Pact, 


(a) But ſee the point brought again determined to be good in the caſe of 
before the Court in the caſe of Bate v. Sidney v. Batc, 25th, Janumy 1731, 
Howland, 6th July 1926, Trin. Term, Hilary Term, 5. Geo. 2. 

12. Geo, 1. and the woeduſes finally 


Lair TI, Evans againf NEIL B. 
9. Gro. 1. 
| Glouceſterſhire, 26th May 1723. 


The vicar of THE plaintiff, as vicar of the pariſh church of Newland, in 
Newland, in the the Foręſt of Dean, in the county of Gloucefter, ſtated. by his 
_ of — bill, that in the year 1710 he was by the plaintiff, he Biſhop ef 
1 or Landaff, duly preſented, &c. to the ſaid church, as vicar thereof; 
certain extrapa - and having duly officiated the cure, had become entitled to the 
rochial wood- tithes of wood, and all other vicarial tithes ariſing therein; that 
_ _— * Edward the Firft being ſeiſed of the Foreſt of Dean, by letters 
Gr, Saad Patent, dated the twentieth of March, in the twenty-third year 
Land, Kidn:iPs, Of his reign, granted to the Biſbep of Landaf, who then held the 
and Cbe!/vi2ye, ſaid rectory and perpetual advowſon of Newland, and his ſucceſ- 
— — ue ſors Biſhops of Landaff, that he and his ſucceſſors for ever, for the 


bod up. augmentation of the ſaid biſhoprick, and for the better og 
—_ 
S. C. Bund, 128, : 


r 

, 
e 
8 


U 
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nance of a vicar to officiate in the ſaid pariſh church, ſhould FEvaxs 
receive to the uſe of the ſaid church of Newland « the tithes of . x 
« all lands aſſarted, or afrerwards to be aſſarted, being extraparo- — 
« chial, and lying within the bounds of the ſaid Foreſt of Dean ;” 

that the Biſhop of Landaff did, from time to time, afterwards 

enjoy the tithes of corn and hay ariſing from ſuch aſſurted lands 

that the plaintiff, the preſent biſhop, now enjoyed the ſame}; 

and that, ſoon after the ſaid grant, according to the intent there- 

of for the maintenance of the vicar of Newland, the then 

Biſh:p of Landaff did, by endowment or otherwiſe, annex the 

tithes of wood, and all other ſmall tithes of ſuch extraparochial 

« lands afſarted and to be aſarted” to the ſaid vicarage ; that 

the vicars, for the time being, have, from time to time immemo- 

rially, received and enjoyed the ſaid tithes , and that he, the 

plaintiff Evans, was lawfully entitled to them; that the de- 

fendants, for ten years paſt, had been ſeiſed and poſſeſſed of 

divers wood lands, and other lands in the ſaid parith, and of 

divers parcels of coppice woods aſſarted out of the ſaid foreſt, 

and not in the limits of any parith, which had been uſually cut, 

and were either in the ſaid parith of Newland, or aſſarted out of 

the ſaid foreſt, and extraparochial; that they did cut and fall 

great quantizies of wood and underwood from the ſaid lands, 

the tithes whereof did belong to the plaintiff Evans; but 

which they did carry away and diſpoſe of, without ſetting 

out the tithes thereof, or making any ſatisfaction for the ſame z 

and that the defendants had other titheable matters from off 

the ſaid lands, for which the plaintiff ought to have had his 

tithes. The bill therefore prayed an account and ſatisfaction for 

the ſaid tithes. | 


The defendant Neville admitted, that the plaintiff was The defendane 
vicar of the ſaid pariſh, and entitled to all vicarial tithes therein, ſ+ys, that Chal- 
and in the limits thereof ; but denied that he knew whether fridge is part of 

8 ene” the Old Park, and 
any ſuch grant was made of the tithes of the aſſart lands within had been farts 
the ſaid foreſt, or that there was any enjoyment thereunder, or d; th-t Bream's 
that the vicarage was cndowed with the ſmall tithes of ſuch Grove and re 
aſſart lands, or that the vicars had, time immemorial, taken TIM —_ „ 
the ſame. He ſaid, that he had married the defendant Lady Lidrey 3 = that 
Wintour (who is fince dead), and had the management of Sread's and Kid. 
all her eſtates; that he was ſeiſed of the wood lands called 2s lie in the 
Old Park, Bream's Grove, Snead, and Kidnell, but that he had Fer of Dean, 
no knowledge of any ſuch wood as Chalfridge (except a ſmall OO 2 
parcel fo called, part of the O/d Part), or that all the fd woods up. * 
lay in the pariſh of Newland, or were extraparochial; that ſome 
part of O/d Park was in the ſaid pariſh, and other part in Lidney 
pariſh z and that the tithes thereof had been paid or compounded 
tor with the reſpective vicars as often as they had been cut (except 
that part called Chaſfridge ). He ſaid, that he believed that 
Bream's Grove was all in the pariſh of Lidney, and that the tithes * 


P 3 thereof 


A bil ofrevivor. 


plaint ff The plaintiff replied ; the defendants rejoined z and divers 


waives his de- 


The bill diwi. THE CourT ordered and decreed, that as to the plaintiff's 
ſed as to Sneed's demands for the tithes of the woods called Snead and Kidnell, 


The defendart 
ordered to ac- fendants do come to an account for the tithes which became 
count for certain que from Dame Frances Wintour, and the defendants Neville, 
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thereof had been duly paid to, or compounded for with the vicat 
thereof as often as the ſame had been cut; that the woods called 
Snead and Kidnell were extraparochial, and lay within the 
Foreft of Dean, that the Cid Park had not been cut ſince the Fear 
1710, except the part called Chaſfridge ; that about the year 
1716 they cut the wood called Snead and Kidnell, and carried the 
ſame to their iron works in Lidney, without ſetting out any tithes 
thereof; for that Sir Charles Wintour and his anceſtors had 
always enjoyed the ſaid woods tithe free, the ſame never having 


been aſurted, but continuing {till carefully preſerved in woods 1, La 
they formerly were; that he had cauſed a ſmall parcel of wood tit! 
land, called Chalfridge, to be grubbed up, and had thereout ay 
ſeveral cords of wood and roots, the tithe whereof was not ſet ref 
out or paid, he not knowing that the ſame did lie in the pariſh gl 
of Newland or Lidney, and the vicars never demanding the * 


tithes of the ſame; but that he was always willing to pay the 
ſame to the proper vicar, 


Ol 

The plaintiff filed his bill of revivor and ſcplicavit againſt the u 
executors of Dame Wint:ur and her truſtees, with the uſual t 
charges, and prayed to have the former proceedings revived, 8 
To which bill the defendants Conyers and his wife put in their 
anſwer, and admitted aſſets; and inſiſted, that the ſaid plaintiff F 
was not entitled to the tithes of any of the woods lying extraparo- 


chial in the ſaid Fore/? of Dean ; but that the family of V intour, 
under whom they claimed, were entitled to the ſaid lands and 
the tithes thereof, under ſeveral grants from the crown, as ſet 
forth in their anſwer, 


witneſſes were examined; and upon reading a copy of a grant 
made in the thirty-firſt year of Edward the Firft; another grant 
made in the ſecond year of Henry the Second to the Bijbep of 


Llandaff ; and alſo. the proofs taken in the cauſe z and on full 
debate 


the matter of the plaintiff's bill do ſtand diſmiſſed out of this 
court. 


AND Ir Is FURTHER ORDERED AND DECREED, that the de- 


and Conyers and his wife (the executors) reipectively, within 
the ſaid pariſh of Neuland during the time in the bill charged. 


4 LAMBERT 


WG bs net a. a — | 
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LAMBERT againſt CuMMIN. Mien. Tzaxm, 
10. Gro. 1. 


Lancaſhire, 21ft November 1723. 


1 bill ſtated, that the dean and chapter of Worcefter, by The eſtate cal- 
their leaſe, dated the twelfth of September 1712, demiſed to led Hilderfore, 
the plaintiff, for twenty-one years, all the tithes, great and ſmall, — a 3 
of the rectory and parſonage of Warten, in the county of eee. 5 
Lancaſter ; that the defendants had, for five years paſt, divers purtenant there- 
titheable matters growing on the lands they held in the ſaid to, andthe lands 

riſh, to which the plaintiff had a right, but which they had **<r<to Rajan x 
refuſed to pay, on a pretence that their lands were ancient 5 yr 
glebe lands. The bill therefore prayed a full diſcovery, and an Lancaſbire, are 


account and ſatisfaction for the ſaid tithes. tithe free. 


The defendant Cummin admitted, that he was owner and 8. C. Bunb 138, 
occupier of an eſtate called Hilder/tone, in the ſaid rectory, toge- 
ther with the ſeveral cloſes in his anſwer mentioned ; and faid, 
that all the ſaid meſſuages, lands, and premiſes, with their appur- 
tenances, were, by letters patent, dated the twenty-third of 
March, in the thirty-ſixth year of Henry the F ighth, granted to 
J. Bradyll, his heirs, and aſſigns, for ever; and that he enjoyed 
the ſame under the ſaid letters patent by meſne conveyance 
from the ſaid grantees of the crown. He alſo ſaid, that no im- 
propriator of the ſaid rectory, or leſſee thereof, was ever entitled 
to, or had ever taken or received any tithes in kind, or any thing 
in lieu thereof, for any thing that did ariſe upon the faid eſtate ; 
that the ſame was part of the diſſolved abbey of Cocterſund, which 
was one of the greater monaſteries, and came to the crown by the 
ſtatute 31. Hen. 8, and was always held and enjoyed free and 
diſcharged from the payment of any tithes in kind, or of any rate, 
m:dus, or compoſition in lieu thereof, and had been ſo enjoyed 
ever ſince the diffolution of the ſaid monaſtery by the perſons 
claiming under the crown ; that, as owner and occupier, he ought 
to have the advantage of ſuch diſcharge ; and that he and his 
predeceſſors had enjoyed the ſaid eſtate above one hundred years 
diicharged from tithes, or any thing in lieu thereof, He alſo 
ſaid, that the abbot and convent did, before the ſaid diſſolution, 
hold and enjoy, by virtue of the ſaid lands, a right of common, on 
a place called Yelland Common, which, ever ſince the ſaid diſſo- 
lution, had been enjoyed by the owners of tbe ſaid abbey lands 
exempt from the payment of tithes,or any thing in lieu thereof z 
that he and his anceſtors, by virtue of the eſtate aforeſaid, had 
enjoyed, time out of mind, a right cf common on the ſaid 
Yelland Common; that the faid right of common was appurtenant 
to the eſtate, and ſo had always been exempted as aforeſaid : 
And he inſiſted, that the benefit ariſing by ſuch right of common 
ought to be likewiſe exempt from the payment ot tithes ; and 
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that no tithes had ever been paid or demanded for the ſame, He 
admitted, that he held and occupied a few acres of other lands in 
the {aid rectory not included in the ſaid abbey lands, for which 
he claizzed no particular exemption from tithes ; and that for 
two years he had ſowed the ſame with oats and barley, for the 
tithes whereof the plaintiff}, he ſaid, had received ſatisfaction; and 
that the reſt of the time he had depaſtured the ſame with plough 
oxen and working horſes uſed for the benefit of the ſaid land, 
for which no tithes are due, He denied, that he pretended his 
lands were glebe, and therefore exempt ; but inſiſted that, 
as having been the abbey lands aforeſaid, they were totally 
excmpted from the payment of tithes, He alſo denied, that he 
had driven his cattle or ewes from the ſaid lands not privil-ged 
to thoſe that were, to defraud the plaintiff of his tithes, 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon reading a ſurrender of 
the abbot of the abbey of Cecter/and, in the county of Lancaſter, 
to THE CROWN, in the thirteenth year of Henry the Eight), 
being a record out of the augmentation office ; and another 
record of the rolls of letters patent from the crown to 745: 
Bradyll, dated the thirtieth of arch, in the thirty- ſixth year of 
Henry the Eighth ; and the miniſter's account of the thirty- fifth 
year of Henry the Eighth, being a record out of the . pes 
office, whereby it appeared, that the ſaid abbey of Cocterſand was 
one of the greater monaſteries z and on reading the proofs in 


the cauſe ; and on hearing what was inſiſted upon by counſel 
on either fide ; 


Tu Cour declared that the defendant's eſtate called Hilder. 


fone, and the lands thereunto belonging, inſiſted on by the de. 


fendant in his anſwer to be diſcharged from the payment of any 
manner of tithes, were exempt from the payment of any manner 
of tithes 3; and that e right of common upon Yelland Common was 
appurtenant to the ſaid eſtate called Hilder//2ne, and was therefore 
likewiſe exempted trom the payment of tithes. 


IT 18 THEREUPON ORDERED BY THE Count, that, as to the 
defendant's ſaid eſtate called Hi/der//:ne, and the land and right 
of common thereunto belonging, declared by the Court to be 
exempt from the payment of any manner of tithes as aforeſaid, 
the ſaid bill ſhall be diſmiſſed, with coſts of ſuit to be taxed 
by the deputy remembrancer of this court. 


AND ir is FURTHER ORDERED BY THE Cob, that the 
defendant ſhall come to an account with the plaintiff for ſuch 
Eafler offerings and for ſuch other titheable matters and 
things which the defendant had ariſing and growing upon 
his ſaid lands within the ſaid rectory and parſonage of 
Warton, not exempt from the payment of tithes, during ſuch 

par s 
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: 1. WE, 


— 
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of the time by the bill charged and required as the plaintiff 
had received no ſatisfaction. And it is referred to the deputy 
remembrancer to take the ſaid account. 
Ro. PRIcR. 
F. Pack. 


Jsrr. GILBERT. 


Sr. ELoy againſt Pr1oR. 
Bedfordhhire, 3d February 1723. 
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againſt 
Cu unix. 


Hritany TIMu 
10. G. 1. 


T* plaintiff, as rector of the pariſh and pariſh church of The rector cf 


Marlen Mcrtaine, in the county of Bedford, ſtated by his 
bill, that 3 1711 he was lawfully inſtituted and inducted 
into the ſaid rectory and pariſh church, and had ever ſince per- 
formed the cure there, and was entitled to have and receive all 
manner of tithes, both great and ſmall, ariſing therein ; that the 
defendant, for four years paſt, had held and occupied a certain 
farm of meadow, paſture, and wood lands, garden grounds and 
orchards, and had thereon hay and other titheable matters and 
things, the tithes of all which (corn and grain only excepted) 
were due and payable to the plaintiff; but that he had con- 
rerted the ſame to his uſe, and pretended that no tithes were 
due, The bill therefore prayed a diſcovery of the quantities 
and values of his tithes, and an account and fatisfaction for 
the ſame, 


The defendant admitted, that for four years paſt he had occu- 
pied and enjoyed one cloſe of paſture called the Here reft, and 
another called he Home Cloſe ; and ſet forth the quantities of 
hay, and the number and kinds of cattle depaſtured thereon, and 
all his other titheable matters; and inſiſted, that a modus of ten 
ſhillings a-year had been, time out of mind, paid to the rector of 
Marſton Mertaine for and in licu of all manner of tithes from the 
ſaid cloſe called te Herſecreft; that ever tince he had occupied 
the ſame, he had duly paid the ſaid mdus of ten ſhillings a year, 
not only to the former rectors, but alſo to the plaintiff who had 
accepted the ſame in licu of the tithes in kind thereof until the 
year 1718; that in November 1718, he had paid tothe plaintiff the 
laid Modus, which was due at /ichaelmas next preceding, and 
which he had accepted in full tatisſation of all tithes for the faid 
cloſe to that time, He alio inſiſted, that there was, and had 
been, time out of mind, a rate or medus of one ſhilling in the 
pound yearly paid to the rector for all the paſture and tward 
ground within the ſaid pariſh, as the ſaid paſture ground had 
been formerly valued and rated, which includes all tithe hay, 
calves, milk, pigs, and all ſmall tithes whatſoever, ariſing upon 
the laid paſture ground, in diſcharge of all tithes whatſoever ariſ- 
ing from or out of the ſame (except the Hor/ecrsft and ſuch other 


Marſfion Mor 
taine, in Bedford- 


ſpire, claims all 


the tith:s, both 
gleat and ſmall, 
except of corn 
and gramm, o two 
cloſ: > of paſture, 
called tbe Horfee 
ceft ani the 
Heme Cicſa. 


The de ſendant 
ſays, there is a 
cdu. Ot 10S. A. 
Jar payable in 
lieu of tithes of 
the Herſec- oft 3 
and that in Nee 
vember 1718 he 
ld paid thi 1ECe 
ter the arrcars of 
the laid midus 
due at the Mi. 
Chaeimns precede 
ing, which he 
liad accepted in 
full ſas faction 
of th ſaid tithes; 


that there .s an- 
Other modus Cf 
15. in tie pound 
paid yearly for 
all paſture and 
ſwatth ground ; 
thit the Home 
Cie was rated 
at 4ol, a year; 
and that he had 


tendered 408. to the rector, in lieu of the t:thes of the ſame, 
3 particular 


Sr. Eter 
agairft 
Pio. 


The evidence 
read. 


The moduſes de - 
clared to be 
void, and the 
defendant de- 
creed to account 
for his tithes in 
kind, 


Hitary Txnu 
10. Gro. 1. 


The vicar of 
Hyrſtam, in Ox- 
ſerdſhire, ſays, he 
t» entitled tot 
tithe of the her- 
bage and furze 
on Hanbery 
Cleſe. 
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particular parcels of ground then in the pH of ee 
in the anſwer mentioned, for which o 2 | 
out of mind, been paid). He alſo ſaid, h 

land in his occupation for the ſaid years, 

that he had offered to pay the plaintitf t 

ſhillings a-year due ever ſince Michaelmas 1713 

ſhillings a-year for the tithe of the Home Claſe, 

rated at forty pounds per annum, and which hat «4 2 
paid and accepted; and he now tendered the fair by ais an- 
ſwer. a 


The plaintiff replied; the defendant rejoined; and witneſſes 
were examined on both ſides z and upon opening the pleadings, 
and hearing the plaintiff's counſel object againſt the validity 
of the two ſeveral moduſzs as laid in the anſwer, and on hearing 
the defendant's counſel; and on full debate of the matter; 


Tus Covrr declared, that the ſaid two ſeveral moduſes, as laid 
in the anſwer, were not good; and therefore this day ordered, 
that the defendant ſhall account with. ſatisfy, and pay to the plain. 
tiff, for the value of the tithes of the ſeveral titheable matters and 
things which the defendant had upon or from the Her/e. 
croft Chſe and the Home Cloſe, within the ſaid pariſh of Marston 
Mortaine, and the titheable places thereof, for and during the 
time demanded by the bill (a). 

R. Eyre, 

Ro. Price, 

F. Pac E. 

Tere. GIL EBERT. 


(a) It is ſaid, in a note to the caſe of judged void was, becauſe there was no 
Goddard Keeble Bunb. 195. that time mentioned when they were pay- 
the reaſon why theſe meduſes were ad- able. 


GooLF afain/? JORDAN. 
Oxfordſhire, 6th February 1723. 


HE bill tated, that for ſix years paſt the plaintiff had been 
lawtul vicar of Zyn/ham, in the county of Oxferd, and 
entitled to all the tithes and profits belonging to the ſaid 
vicarage, particularly to the tithe of herbage for agiſting 
and feeding all dry, barren, and unprotitable cattle z the tithe 
of furze when cut; and to a penſion of ſix pounds a-year, pay- 
able by the lords of the manor there; that the defendants, for 
the ſame time, had jointly held a cloſe, called Hamberry, other- 
wite Hanberry Clefe, lying within the ſaid pariſh, in which cloſe 
they had fed, agiſted, and depaſtured, ſeveral horſes, cows, 
ſteers, and other dry, barren, and unprofitable cattle belonging 
to other perſons ; and had yearly cut divers quantities of furze, 
the tithes thereof ought to have been paid to the plaintiff; — 
allo 


N 
ö 
) 
p 
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alſo that the ſaid defendants were jointly ſeiſed of the ſaid manor, 
and ought to pay the plaintiff the ſaid penſion, 


The defendants admitted, that the plaintiff was vicar, and 
entitled to all the tithes belonging to the vicarage; but denied 
that, to their knowledge, he was entitled to tithe herbage and 
furze ; and inſiſted, that the penſion of tix pounds a-ycar was 
payable by the impropriator of the pariſh, and not by the lords 
of the manor, They confeſſed, that they held the clofe as men- 
tioned in the bill, and that they had taken in by agiſtment, kept, 
fed, and depaſtured thereon, divers horſes, geldings, heifers, 
cows, ſteers, and other dry, barren, and unprofitable cattle, 
belonging to other perſons, the herbage whereof, one year with 
another, might come to {ix pounds a- year. They alſo confeſſed, 
that they had dug or grubbed up furze in the ſaid cloſe worth 
four pounds a- year; and inſiſted, that the ſaid cloſe was exempt 
and diſcharged from the payment of any tithes for all or any of 
the titheable matters and thing: ariſing or growing therein to the 
vicars of the ſaid pariſh 3 but how they cannot ſet forth, other- 
wiſe than that the ſaid cloſe was parcel of the ancient demeſnes 
of the manor of Eyn/ham, and formerly parcel of the poſleſſions 
of the abbey of &yn/ham, and held diſcharged of tithes at the time 
of the diſſolution thereof, about the thirty-firſt year of Henry the 
Eighth, and by virtue of an act of parliament paſſed in the thirty- 
firſt year of Henry the Eighth ; and therefore ought to be held 
diſcharged of tithes, They denied, that they are entitled to the 
manor of #yn/ham, or that they were obliged to pay the ſaid 
penſion ; and admitted, that they had not made the plaintiff any 
ſatisfaction for the tithes of the ſaid cloſe, 


The plaintiff replied ſpecially, and therein waived his de- 
mands as to the penſion; but inſiſted on the tithes of the ſaid 
cloſe ; the defendants rejoined z and witneſſes were examined 
on both ſides z and upon reading the proofs in the cauſe; 


IT is ORDERED BY THE Court, that the defendant ſhall 
account with, ſatisfy, and pay the plaintiff the value of the 
tithes ariſing upon the ſaid cloſe for the time demanded by the 
bill for the agiſtment of dry, barren, and unprofitable cattle fe, 
and allo for the furze cut thereon, 


BiRcH ga STONE. 
Derlyſbire, 19th February 1723. 


HE rector of Barten Blount, in the county of Derdy, claimed 
all manner of tithes ariſing in the ſaid pariſh. 


The 
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Jor paw. 
The defendants 
lay, that they do 
not know that 
he is entitled to 
ſuch tithes ; ſor 
that the ſa d 
cloſe was parc:! 
of the dceniefne 
lands of the ab- 
bey of Eynfham, 
and ought to be 
held tithe free, 


The evidence 


reat, 


The tithes ce 
herbage al! 
ſurze decreed, 


Hirary Trax 
10, G10. 1. 


The rector of 
Bartin Burt, 
in Deriyſbire, 
claims tithes ir 
kind, 
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Breen The defendants faid, that there is a meadow in the faiq 

— pariſh, called the Parſans Meadow, and that the plaintiff and his 

predeceſſors had, time out of mind, gnjoyed the ſaid meadow, 

— 1 and alſo ſeveral beat grafſes in the ſaid pariſh, in lieu of the 
tithes within the ſaid pariſh, 


The medus de- TH Court, upon mature deliberation had thereon, declared, 

cared void for that the mrdufes laid in the anſwer, by reaſon of their uncertain. 

unccitunty. ty, are not good; and thereupon ordered the defendants to 
account for their ſeveral titheable matters and things. 


F. Pace. 


Eatrzx Tra CockcRroFr ar? Ur LEX. 
10. Gio. 1. 
Yorkſhire, 4th May 1724. 


The impropriaq- THE bill ſtated, that the plaintiff had, for thirty years pait, 

tor of Halfax, in been impropriator of all the tithes of corn, grain, hay, and 

_ graſs yearly renewing within the vills of Wariy, Micgelry, 

kind for the vin 1 adfworth, Heptonſlall, Erringden, otherwiſe Agenden, and 

of Hepterſlall, Stansfield, and of all tithes of wool and lambs on the ſouth and 
north parts of the river Calder, within the vicarage of Halifax, 
in the county of York, and of all other tithes, oblations, obven- 
tions, fruits, profits, rights, juriſdictions, privileges, and heredita- 
ments, thercto belonging; that all owners and occupiers of land: 
within the ſaid vills ought yearly to pay their tithes, or ſome 
modus or compolition in lieu thereof, to the ſaid plaintiff z that 
the defendant, for twenty years paſt, had been proprietor or 
occupier of lands and tenements in the ſaid vills, and had there- 
in yearly ſowed, and reaped, wheat, rye, barley, big, oats, 
beans, and peaſe; that he had alſo cut hay; that he had allo 
depaſtured ſheep and lambs thercsn, and had clipped wool; 
and that he had refuſed to pay any tithes to the plaintiff for the 
ſaid matters. The bill therefore prayed a full diſcovery of his 
titheable matters and things, and an account and fatisfaction for 
the ſame, 


The defendant The defendant ſaid that he had, for ten years laſt paſt, farmed 
inſiſts on a g- a ſmall arable and paſture farm in Wid-:p, in the vill of Hepton- 
«= of 15. 8d . 2,1]; but that the arable part thercof was ſo ſoft and boggy 
year, payable on . : O 

the 2d ei F:b-y. that it could not be ploughed with cattle z that he might have dug 
ery, in licv ef and ſown, one year with another, about two'or three acres with 
the tithes of hay oats, part of which was obliged to be harrowed in by the ſtrength 
and corn of the of men, on account of the infirmity of the land; that he had 


Watt, —— yearly mowed and made into hay about eight acres of land; 


vill of Hates. that he had never held any other lands in any of the ſaid vills 
or places; that he had yearly kept on the faid iarm, and on the 
moors and waſtes in Heptonfiall, where, by virtue of his farm, 


he had a right of paſturage, ſeveral ſheep ; and that no tithes 
in 
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in kind of corn, hay, wool, or lambs, had ever been taken or 
gathered in kind in any of the ſaid vills or places; but that 
there had been immemorially a certain modus yearly paid by the 
owners or occupiers of lands there, particularly within the vill of 
Heptonflall, where the defendant's lands lie, and by all thoſe 
whoſe eſtate he had in the ſaid farm, to the owners or farmers 
of the tithes, of one ſhilling and eightpence, in lieu of 
all tithes in kind of hay and corn; that the ſaid dus is due and 
payable on the ſecond of February yearly ; that he had con- 
ſtantly paid to the plaintiff the ſaid ſum, and therefore owed 
him nothing for the ſaid tithes. He alſo infiſted, that no tithes 
in kind are due, or had ever i *en demanded or taken for wool 
or lambs z but that immemorially a meds or compolition had 
been paid for ſuch tithes in the ſaid place, particularly within 
Heptonflall, viz. one penny a fleece for every ſheep that had been 
kept the whole year in that liberty; an halfpenny a fleece for 
every ſheep that had been wintered out of the liberty; and 
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UTLEY, 


Another aden 
of Id. a fleece 
for every ſheep 
kept in He- 


for every lamb fallen there, if but one, an halfpenny; two, one gu the Whole 


penny; three, three halfpence; four, fourpence; five, one 
ſhilling 3 fix, one ſhilling and tenpence ; ſeven, one ſhilling and 
tenpence halfpenny ; eight, one ſhilling and elevenpence ; nine, 
one ſhilling and clevenpence halfpenny; ten, two ſhillings z and 
ſo in proportion to the number. He alſo faid, that he had 
never heard that any tithes were paid or had been demanded for 
any lambs fallen in a foreign parith from ſheep which had been 
wintered there, and out of the ſeveral places and liberties afore- 
faid, until the plaintiff, within three years laſt paſt, made ſuch 
demand; that in ſuch caſe the parſon or impropriator of the 
pariſh where the lambs fell demanded and took full tithes for 
ſuch lambs ; and that if any lambs happened to drop where the 
ſheep were ſummered, the owners of the tithes of that place re- 
ceived the whole tithe of ſuch lambs, though the theep were win- 
tered in another pariſh ; that the ſaid adus for wool and lambs 
was payable about Midſummer yearly z and he averred, that he 
had paid his tithes for wool and lambs within the ſaid two years. 
He alſo ſaid, that, the year before, he had lambs dropped at Brough- 
ton cum Eljlock, for which he had paid the whole tithes to the far- 
mer of the tithes there; that he had had ſeveral ſheep the whole 
year at Heptonſtall, from which he had lambs, and that he had offer- 
ed to pay the plaintiff for the ſame according to the ſaid cuſtom; 
but that he had refuſed to receive the ſame, unleſs he would pay 
him for the lambs which had been dropped in Brovghton equally 
with thoſe which had fallen in Heptonſtall. He alto laid, that he 
had tendered to him the whole tithe of one penny a fleece for 
the old ones which had been wintered at Braugbtæn that year; but 
that the plaintiff had alſo refuſed to accept the ſame ; and he 
denied that he owed for any of the ſaid tithes, or any modus 
or compolition for the ſane, ſave for the year 1721, which, he 

laid, 


year; anda 3d. 
a fleece forevery 
ſheep wantered 
elſewhere. 
Another madus 
tor lambs, ac 
cording to their 
numbers; 

that no tithes 
are dut to the 
p'aintiff 10 
lambs dropped 
trom ſheep in- 
tered out of the 
liberty; 


that the woche 
for woc and 
lambs is paya- 
ble at Ara - 
mer ; 

and he ſtates the 
tit heable matters 
he had kad; 
and avers, that 
he had offered 
to pay the tiches 
tnereot. 
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Cocxcnoryr faid, he had offered to pay as aforeſaid, and which he was (11 
 agairſt ready and willing to pay; and that, during the time he had 
UTLEY. held his farm, he had no other tithes than aforeſaid : and he 

ſet forth the quantities of the hay and oats he had in the ſaid 
years. 


The evidence The plaintiff replied; the defendant rejoined; and witneſſes 
read, were examined on both ſides; and upon reading an order dated 
the ninth of February 1722; a grant from the crown of the 
eighth year of William the Third, in 1696; the depoſitions taken 
in the cauſe z and on full debate, and conſideration thercon 


had ; 

The bill difmiſ- IT is ORDERED BY THE Cour, that the bill be diſmiſſed, 
ſed, with coſts to be taxed for the defendant, 

R. Eyre. 

Ro. Price. 

F. Pacs. 

Jerr. GiLBERT, 
Fs Tram * Fixcn again GERRARD. 


3 Lancaſhire, 27th April 1724. 

The rector of THL rector of Winwick, in the county of Lancaſter, claimed 
Wairwickgn Lan- tithe of hay cut, and of the agiſtment of all the dry, barren, 
ire, dJaims and unprofitable cattle fed and depaſtured in the ſaid pariſh by 


tiches of hay ia the detendants ſince March 1722. 
kind, and the a- 


giſtment of barten and unprofitable cattle, 


The defendant The defendant Mafters ſaid, that he had been ſeveral years 
Maſters lays, be owner of an ancient meſſuage called New Hull, and ſome land 
is the owner of lying in Aſhton, in Mackerfield, in the ſaid pariſh ; and inſiſted, 
8 is a that all the owners of the ſaid meſſuages and lands, their tenants 
medus of 1d a» and farmers, had, time immemorial, yearly at Eater, or as ſoon 
year, payable at after as the ſame had been demanded, paid the rector, for the 
— 3 at time being, one penny as 3 modus in full ſatis faction for the tithe 
bay of the lad Of all hay ariſing on the ſaid lands; and that the plaintiff had 
farm ; and that received the ſame for thirty years paſt until a year ago, when 
the rector en. he refuſed to accept the ſame, and inſiſted on receiving the tithe 
1125 3 in kind; and he averred, that he was willing to pay the fail 
maror and de- annual payment, together with the plaintiff's coſts, if he would 
meſne lands, in accept the ſame. He alſo ſaid, that the rectors had, time im- 
lieu of the tithe memorial, been ſeiſed of and entitled to, as in right of the ſaid 
or Gdepattiis rectory, the capital meſſuage called he Hall of Winwick, and the 
ry and unpro- , . 

fitable cate, Demeſne Lands thereto belonging, and the manor or lordſhip of 

Winwick cum Hulme, together with the tithes and rectorial dues 

then and uſually paid, which amounted to one thoufand pounds 

fer annum, and were at leaſt one-eighth port of the pariſh ; and 

that they had ever ſince enjoyed the ſame ; but he inſiſted, 


that 
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id capital meſſuage, lands, and lordſhip were anciently 
3 to the es in fatisfaCtion and as a real com- 
: ſition in lieu of tithes of dry, barren, and unprofitable cattle 
Fcaſtured in the ſaid pariſh (except for tithe herbage or agiſt- 
ment of unprofitable cattle on the lands of the defencant 
Gerrard at Gariſivood and Bryn, for which, and other tithes and 
dues, he paid a modus ) and that no tithes for any ſuch agiſt- 
ment, or the profit thereof, or any thing in lieu thereof, had 
ever deen demanded or paid, ſave as aforeſaid : and he ſet forth 
the titheable matters he had had on the laid land. 


The defendant Gerrard ſaid, that he had, for divers years paſt, 
been owner of two ancient meſſuages, called Gari/vo2d Hall and 
Byrn Hall, and ſeveral acres of land belonging thereto, (lying in 
Aſhton, in Mackerfield, in the ſaid pariſh ; and he inſiſted, that 
there was a modus of one pound, ſix ſhillings, and eightpence, 
in lieu and ſatisfaction for the tithe of all hay, ſmall tithes, and 
Eafter offerings, ariſing yearly, or payable for the premiſes z 
that the plaintiff had received the ſame for thirty years paſt 
until a year ago, when he inſiſted on tithes in kind for the ſame ; 
and he averred, that he was willing to pay the ſame, together 


with the plaintiff's coſts. He alſo ſaid, that for ſeveral years 


paſt he had been owner of land in Aſbton, called Calland's 
Eſlate, for which he paid one penny as a modus, for and in lieu 
of tithe hay; and that the plaintiff had received the ſame for 
thirty years paſt. He alſo ſaid, that the rectors of the ſaid 
pariſh had enjoyed Winwick Hall, as above ſtated by the 
defendant Maſters, in lieu of the ſaid tithes of his lands; 
and he ſet forth the titheable matters and things he had had on 
the ſaid premiſes, He further ſaid, that the reſt of his demeſue 
lands were occupied by tenants. 


The defendant Barker ſaid, that he had, for ſeveral years paſt, 
been occupier of an ancient meſſuage and land lying in Newton, 
in the ſaid pariſh; and he inſiſted on the ſame modus of one 
penny in lieu of tithe as aforeſaid ; and after ſetting forth his 


titheable matters averred, that he had not depaſtured any dry 


cattle thereon, 


The defendant Green ſaid, that he had been, for ſeveral years 
paſt, occupier of an ancient meſſuage and lands in Richley, within 
Culcheth, in the ſaid pariſh ; and inſiſted on the ſame modus 
of one penny; and ſet forth his titheable matters. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides ; and upon reading the ſeveral 
proofs taken in the cauſe on the part of the defendants and the 
anſwers ; and hearing counſel on both fides z 


Tux Cour declared, that the modus of one penny inſiſted on 


by the defendants ſeveral anſwers to be payable to the plaintiff 


by cach of the ſaid defendants, in ſatisfaction for the tithe of on 
y 
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Fires 


againff f 
GzarkARD. 


The defendant 
Gerrard fays, 
that he is owner 
of Gart 
Hall and Bryn 
Hall ; and in- 
faits on a medus 
of 11. 65. 8d. in 
lieu of the tithe 
hay and ſmall 
tithes, 


He alſo ſays, 
that he is owner 
of Calland's EA. 
tate; and ſcts 
up a modus of 
1d. a year in 
lien of tithe hay, 
and the enjoy- 
ment of W;muck 
Hall, in lieu of 
tithe herbage. 


The © defendant 
Barker ſets up 
the ſame nd 
for the lands un 
Newton, 


The defendant 
Gvreen does the 
like, 


The 
read, 


evidence 


The modus of 
1d, a-year in 
lies of tithe hay 
declared to be 
g02d, 
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Fixes hay ariſing on the ſaid defendant's ſeveral lands within the (aid 
- again pariſh of Winwick (excepting the lands belonging to Garſwod 
nnd Bryn Hall aforeſaid, in the poſſeſſion of the defendant 
Gerrard ) is a good and a certain modus, 
The modus of 


1 6. 3d a AND THAT the modus of one pound, fix ſhillings, and eight. 

year in lieb of Pence, inſiſted by the anſwer of the defendant Gerrard to be 

ti he hay de- Payable by him to the plaintiff in ſatisfaction for the tithes of all 

clared good, hay, ſmall tithes, and Zafter offerings, ariſing yearly on Gay/. 
word Hall and Bryn Hall, and the lands thereto belonging, is 
alſo a good and certain modus. 


The = as = AND 1T 15 ORDERED BY THE Covrr, that as to the demand 

n my U of tithe hay, for which the plaintiff ſeeks relief againſt the 
ſaid defendants, the bill ſhall be diſmiſſed, with coſts to be 
taxed, 


The bill as = And it not appearing to the Court that the defendant R. 
gainſt Barker Barter had any agiſtment cattle within the ſaid pariſh, or that 
unde the defendant Gerrard had iſtment cattle on Callan 
having depaſtur- the de endan errar ad any agiſtmen cattle on ULaiiand; 
ed cattle on his {ate during the time mentioned in the bill, 

lands ; 

and alſo for the IT Is THEREFORE ORDERED BY THE Covurr, that as to the 
fame reaſon a- plaintiff's demand on the ſaid Gerrard and Barker for agiſtment, 
gainſt Gerrard the ſaid bill ſhall likewiſe be diſmiſſed in that particular with 


coſts. 


But Mafters and AND IT 1s FURTHER ORDERED BY THE CovurrT, that the de. 
Green ordered to fendants Maſters and Green ſhall come to an account with the 
— eiey plaintiff before the deputy remembrancer of this court (a) 
turing ba ren for the tithe of agiftment of all dry, barren, and unprofitabic 
cattle, cattle by them fed and depaſtured within the ſaid pariſh of 

Winwic:, and the titheable places thereof, during the time 


demanded by the bill; the ſaid deputy to make his report 


hercin, 
Tat Court FULL. 
(=) Joux Harvinc, Eſq. Deputy Remembrancer. 
Tam. Tzu, HaRRisoN againſt SHARPE. 


10, Gro. 1. 


Lincolnſhire, 18th July 1724. 


The vicar of THE plaintiff, as vicar of the pariſh church and the united 
Grantham, in vicarages of South Gramham and Nerth Grantham, in the 
Lincolr ſhire, county of Lincoln, ſtated, that the vicarage of Grantham was 


claims the tith Se" . mY . 
— 3 formerly divided into two medicties, viz. Sauth Grantham and 


calves, and North Grantham, but that they are now conſolidated ; that the 
lambs fed on the plaintiff being legal vicar of both is entitled, by virtue of ſuch 
paſtures where union and conſolidation, to all the vicarial tithes, duties, and 
gd profits whativever, belonging thereto ; that within the ſaid parith 


merly ſtood. there 
8. C. Bunb, 174. 


the hamlet 
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there were anciently ſeveral vills or hamlets, particularly Haun mon 
that the {aid hamlet, which was formerly part of the —_— 


vicarage of North Grantham, is now depopulated, and converted 
into incloſed paſture. grounds; that the defendants, for two 
years paſt, had occupied lands therein, and had yearly kept and 
depaſtured cows and ſheep thereon, which had calves, lambs, and 
wool, and had ſeveral other titheable matters, the tithes whereof 
ought to have been paid to the plaintiff. 


The defendants ſaid, that there might have been ſuch a vill as The defendants - 
Harrowby, and that the ſame is now depopulated, and converted inüſt on a 
into paſture grounds z that in the ſaid years they bad held a few 0" 
cloſes in the ſaid vill ; that it had, time out of mind, been the 
uſage and cuſtom, that when any of the ſaid incloſed paſture mowed, 
grounds in Harrowby were ploughed and ſown with corn or 
grain, or laid down for meadow, and the produce made into hay, 
the tithes thereof in kind were paid and belonged to the impro- 
priator of the rectory, or his tenants ;z but that when the ſame they are fed, che 
were eaten, and depaſtured with ſheep or cattle, the occupiers of occupiers pay 
ſuch grounds paid to the vicar one ſhilling in the pound of the Wu 1%. inthe 
yearly rent or value thereof, and no more, upon ſome day after . 5 = 
Michaelmas yearly, in lieu of all tithes whatſoever (a) : and they upon ſome day 
ſet forth their titheable matters and things, and the ſums they after Michaelmas, 
had paid for the ſame ; and averred, that they had tendered in lieu of tithes. 


what was due to the plaintiff, which he had refuſed to accept. 


The plaintiff replied ; the defendants rejoined ; and witneſſes The evidence 
2 on both ſides; and upon opening the bill and * 
anſwer; ; 


on a cuſ- 
that when 
ſaid lands 


IT is ORDERED BY THE CoukT, that the defendants do Tithes in kind 
forthwith come to an account before the deputy remembrancer Gecrecd. 
for all the titheable matters and things in the bill men- 


tioned (6), 


(«) Mr. Punbury, S. C. 154. ſays, 
that this modus was, by the opinion of 
the whole Court, adjudged void, upon 
the authority of the — of S v. 
DO „ 2. Salk. 657. 11. Mod. 
60, Lilly's Ent. 19. * Ld. Raym. 
1188. and ante, vol. . page 283. 

On the 5th of December 1698, 
Michaelmas Term, 0. Will. 3. Ded- 
dridze, the rector of Whatlington, in 
Suſſex, filed his bill againſt Bridger and 
Grizge, two inhabitants of the pariſh, 
to recover the tithes of corn, grain, 


Vor. II. 


, wool, hops, &c. The defendants 
inſiſted, that there was a modus of two 
ſhillings in the pound on the reſpective 
rents or yeatly values of their farms, 
payable yearly in lieu of tithes. But 
the Court was of opinion, that the 
modus was void; and the defendants 
were decreed to account for their tithes 
in kind. Bock of Decrees and Orders. 
ee the record of this caſe, Lilly's 
656 11. and the teport, 1. Ld. Kay, 


WoopxokTtTH 
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Tarn, Trau, Woopnorta'"againf Loxb Corman. 


10. Gxo. 1. | 
Buctingbamſbire, 22d June 1724. 


The lay-impro- pv HE, bill ſtated, that the plainti | 
BP plaintiff, about the ſixteenth of Ju/ 

. > in the year 1707, by purchaſe from the Far! of Suſe, 

inghawſbire, en- became ſeiſed in fee of the manor and rectory of Thornborzy;, 


Joys a certain jn the om of Bucks, with the appurtenances, formerly part of 


ground, called the priory of Luffie/d, and ought to have the revenues, and par. 


en ticularly the tithes of the parſonage, from that time ; that the 


. of the tithes of defendant Lord Cobham owned a mefſuage and lands there, called 
Let Made in Barton: Cn or the Chauntry Paſturer, and certain meadons, 
e 


the common g , e 
— called the Lot Meadows, lying diſperſed in the common meadows 
riſh qa 8 of the pariſh, which had been in the tenure of the defendant 


lands called ce Gibbs from the time that the plaintiff became ſo ſeiſed until the 


— Chauntry Paſtures year 1714 ; that the plaintiff, at his entering upon the premiſes, 


Pay 2 modus. of underſtanding that the ſaid Gibbs had refuſed to pay tithes for the 


' — op tg ſame, he, to prevent diſputes, applied to Lord Cobham, and deſired 


leu of all tithes, him to ſettle the ſame ; that Lord Cobham inſpected the plaintiff's 
8. c. Bunb. 180. title, and, two years afterwards, ordered Gibbs to pay the tithes; 
that the plaintiff accordingly received the tithe hay, or compci- 
tion for it, until the year 1714, but that they had never paid him 
any other tithes, orgiven him any ſatisfaction for the ſame, though 
they had other titheable matters in the ſaid pariſh ; but that 
they had offered him eight pounds for his tithes ; that in 
the year 1714 they let ſixty acres of the Chauntry Paſtures to 2 
tenant, who tilled the ſame and ſowed it for three years with 
woad, and reaped and gathered the produce thereof; that 
the defendants had ſeverally depaſtured the waſte lands and 
commonable grounds in thepariſh, ever ſincethe plaintiff's entry, 
with beaſts and poultry ; that they had had great quantities 
of fruit z that they had alſo mowed the Lot Meadows and other 
parts of the ſaid lands, and had bay therefrom ; the tithes of all 
which ought to have been paid to the plaintiff, or a ſatisfaQtion 
made to him for the ſame ; but that they had refuſed ſo to do, 
on a pretence that the Lot Meadows were tithe free, and that 3 
modus was payable for the Chauntry Paſtures. The bill therefore 
prayed a full diſcovery of the ſaid lands, and an account and 
ſatisfaction for the tithes thereof. 


The defendant Lord Cobham admitted, that the plaintiff had 
made ſuch purchaſe as in the bill was ſtated ; and ſaid, that he, 
the defendant, owned a meſſuage in Thornborough, and the landi 
adjoining, called the Chauntry Paſtures, and a little Lot Meads 

in the common fields, as appurtenant to a ſmall quantity of arable 
land, and one half yard of grazing ground in Thornborough com- 
mon field, all which (among other quantities of lands) were then» 
tofore called Barton Chauntry ; that the ſaid Chauntry Paſture, 


and Meadew Ground, and Half Yard Land, had been demiſed 5 
t 


PE ea. rs &0co 1H © = nwnwH oo bay © 


—— 2 hs ary 


re 


DURING THE REIGN OF GEORGE THE FIRST, 


the defendant Gi#br, and that he could not tell what titheable 
matters had ariſen thereon ; that no tithes in kind had ever been 
id for the ſame z that the impropriators for the time being 

enjoyed a meadow, called Parfonage Meadorvs, in lieu of the 
tithes for the ſaid Half Yard Land and Meadows; and that the 
plaintiff now enjoyed the ſame ; that he demiſed part of Chaun- 
try Paſtures from Lady Day 1716, to be ſowed with woad, tithe 
free; the ſaid premiſes being legally exempted from the payment 
of tithes in kind, they never having paid any tithes in kind to the 
prior of Luffield during the time that the prior was ſeiſed of the 
rectory, nor afterwards to any rector there, before they became 
veſted in his, the defendant's, anceſtors ; but he could not ſay 
whether his anceſtors had held the ſaid rectory and chauntry 
lands at the ſame time. He alſo infiſted, that no tithes were 
due to the plaintiff for any of the premiſes mentioned in the 
bill, for that the plaintiff enjoyed ſeveral meadows of eight or 
ten acres, in lieu of all tithes of the Lot Meadows, of which' his 
ſmall quantity was parcel. He alſo ſaid, that he and bis anceſ- 
tors, owners of the ſaid Chauntry Paſtures, had, time out of 
mind, paid ſixteen ſhillings and fourpence a year to the vicar, 
in full diſcharge of tithes of the Chauntry Paſtures ; which modus 
he relied on. ' 


The defendant Gibbs put in the ſame anſwer as the other de- 
fendant, and ſaid, that he had once paid the plaintiff five ſhil- 
lings for his tithes in his own wrong. 


The plaintiff replied; the defendants rejoined z and witneſſes 
were examined on both ſides; and upon opening the bill, 
and reading an affidavit of the ſervice of a letter miſſive, and a 


ſubpena to hear judgment on the ſaid defendants z and no coun- 
ſel attending for them; and reading their anſwers ; 


IT is oxDERED BY THE Cour, that the defendants do come 
to an account with the plaintiff before the deputy remembrancer 
of this court for the ſeveral titheable matters and things by the 
bill demanded to the time of filing the ſaid bill, unleſs cauſe be 
ſhewn to the contrary z the defendants paying five pounds coſts 
before they be heard. 


The defendants paid the coſts, and appeared by counſel ; and 
on reading the depoſitions of many ancient witneſſes on both 
ſides in the cauſe ; the entries in very many ancient books of 
account of the then ſtewards (a) or agents of the defendant 
Lord Cobham and his anceſtors, whereby it appeared, that the 
modus of ſixteen ſhillings and fourpence a- year had been paid to 
the miniſters for the time being, vicars of Thorndoraugh for many 
years, beginning 1673 and ending 1704 ſuccefſively, in lieu of 
the tithes for the Chauntry Paſtures demanded by the bill; 
leveral receipts given by the miniſters for the time being vicars 


(] See Bunb. 180. 
Q 2 of 
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5 * of Thornborough, for the modus of ſixteen ſhillings and fourpente 


23 a- year, which receipts appeared to agree with the entries in the 


Conan. ſaid books for the ſums therein mentioned; a deed, dated the 


twenty-ſecond of June, in the twelfth year of James the Fin; 
and the plaintiff not inſiſting on his pretended right to the tithe, 
of the Meadows, lying in the common fields of Thun. 
borough, becauſe it appeared, that he and his predeceſſors had, 


time out of mind, occupied and enjoyed a certain meadow in 


T hornborough, called the Parſanage Meadocu, in lieu of all tithes 
for the Lot Meadows ; and on full debate of the matter; 


Tax Covxr, on the twenty-ſixth of October 1724, declared, 
that the defendants had fully proved the modus of ſixteen ſhilling 
and fourpence a- year payable to the vicar of Thornborough for the 
time being, in full diſcharge of all tithes in kind ariſing from 10. 
Chauntry Paſtures ; and that therefore no tithes in kind were 
due and payable for the ſame. 


Ir is THEREUPON ORDERED BY THE CoURT,. that the 
defendants ſhall be diſmifſed of and from the bill, with their 
coſts to be taxed by the deputy remembrancer of this court. 


R. ErRE. 
Ro. Price, 
| F. Pace. 


Tarn, Tau, Pr1LLies again SYMEsS ; et e Contra. 


10. Gro. 1, 
Dorſetſhire, 15th une 1724. 


The rector of T* bill ſtated, that the plaintiff, for ten years paſt, hal 
Stoke Abbetts, in been lawful rector of the pariſh church of Stoke Abbots, in 
22 des the county of Dorſet, and was entitled to all the duties, tithes, 
great and ſmall, and profits, that his predeceſſors were entitled to, and particu- 
in kind. larly to the tithes of corn, hay, calves, ſheep, lambs, wool, milk, 
eggs, chickens, turkies, geeſe, pigs, apples, pears, hops, acorns, 
— mills, woods, furze, heath, — tithe of agiſtment of barren 
208, cattle, and cattle not uſed for the pail, plough, or ſaddle, 
or by the owners thereof, and all other great and ſmall tithes 
in the ſaid pariſh ; that the defendants were, and had been, pa- 
riſhioners, inhabitants, owners, and occupiers, of garden, 
paſture, and meadow grounds, in the ſaid pariſh, and had depal- 
- tured thereon milch cows, ſhorn ſheep, partly in, and partly out 
of the ſaid pariſh, and had yearly milk and calves, and alſo ha! 
apples, pears, and other fruits from their gardens, and great prof: 
from the ſheep ſhorn out of the pariſh ; the tithes of all which 
were worth twenty pounds a-year, as would appear by certail 

books of former rectors, in the defendant's, poſſeſſion. 
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defendants admitted that the plaintiff was rector, and Punze 
> to enjoy all the tithes belonging to the ſaid rectory, Fo 
the tithes of N 7 19 and — 2 dim 

the pariſh, for which they infiſte t certain esought to 
: raid; and except alſo the tithes of wood and furze, ſave when 4 
furze was ſold, and ſuch coppice wood where there never was entitled to all the 
any feeding or depaſturing, of which they infiſted no tithe at all tithes " 4— 
or modus was due or payable. They alſo admitted, that all the other unt f de 
tithes ought to be paid in kind; that the plaintiff was entitled gg, 
to twopence a-year for every inhabitant above fixteen years old ſhorn out of the 
for Eafter offerings ; and that they had the books mentioned in Pariſh, furze cur 
the bill to be in their cuſtody, and were ready to produce them, me 
They ſaid, that they did not know the value of the wood which cg; — 
had been cut by them; and admitted, that they had not paid wool; 
the plaintiff any thing for the tithes of any wood, furze, Zafter 
offering, calves, milk, lambs, garden ſtuff, or the wool of ſheep 
ſhorn out of the pariſh ; but ſaid, that they were ready to pay and inũſt on the 
him the meduſer, and twopence a piece for Eaſter offerings, and following mee | 
that they had frequently tendered the ſame; and they inſiſted on 2 f 
the following moduſes, viz. eightpence a- year for every cow; — 10 Ln of 
fourpence a- year for every heifer, in lieu of the tithes of their yo co 
calves and milk; one penny for every garden, in lieu of garden car's _—_ 
ſtuff; and three ſhillings and fourpence a- year for every ſcore , helfer _ 
of ſheep ſhorn out of the pariſh, and ſo proportionably for any of — and 
leſs time than a year, or number of ſheep or lambs, in lieu of the mk; 
tithes of the wool of ſuch ſheep and lambs ; and that no tithes of d fbr a garde 3 
ſuch cows, heifers, ſheep, or gardens, had been ever paid in 
kind. | Z = 4d a-year 

or every ſcore 
of ſheep ſhorn out of the pariſh, in lieu of wool and lambs. 


The defendants, with other pariſhioners, filed their cro/5 bill The defendants 


againſt Phillips to eſtabliſh the mody/es ; and added, that they were fil 2 crobs bill, 


payable at Eaſter; and that twopence was payable for Ea/ter offer- — — — . 


ings ; and ſtated, that the rector, by immemorial cuſtom, ought able at Fefe; 
to keep a bull for the uſe of the landholders, They alſo ſtated, that the rector 
as to coppice wood, underwood, and furze growing in the ſaid _ to Keep a 
pariſh, that by the like ancient cuſtom no tithes were to be paid * 
thereof, except when the coppice or place where the underwood for furze unlold, 
grew was fed with cattle, and the furze was ſold : And they or ter coppice 
added, that the rectors of the pariſh, from time whereof the W untce. 
memory of man was not tothe contrary, had always conformed : 
themſelves to the ſaid cuſtoms, and had received from the pa- 

riſhioners the ſaid ſums and meduſer, in full diſcharge of the 

aforeſaid tithes. 


The rector denied that he had any knowledge of ſuch moduſes The rector de- 
as the defendants had, by their croſs bill, pretended was pay- nes the moduſea, 


able in lieu of the ſaid tithes ; but he admitted the cuſtom as to — — 


and that 2d. is 
| due for Eaſter offerings, 
Q 3 the 
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1111 % th the i ted i 
. 


SYMES 


e Conira., The plaintiffs in both cauſes replied z and the defendants 


The proois read. rejoined; and witneſſes were examined on both fides; and 


upon reading the proofs in the cauſe, and on debate of thy 
matter; 


The tithes of TT 1s ORDERED BY THE CovrrT, that the defendants in-the 
— 3 original cauſe do account with the plaintiff for the value of the 
creed, tithes of furze and coppice wood ariſing and growing on the 
: ſeveral lands occupied by them within the ſaid pariſh of St 
Abbotts, or the titheable places thereof, during the time de. 
manded by the bill; and that the deputy remembrancer do take 
with coſts. the ſaid account : the plaintiff to have his coſts of the original 
cauſe, ſo far as the ſame relates to the demand of tithe furze 

and coppice wood, | 


The original bil AND fr is FURTHER ORDERED, that the ſaid original bill, as 


diſmiſſed as to to all other demands therein contained, and againſt which 
= —_— the ſeveral defendants ſet up and infiſt on the moduſe 


| detendants ſet before mentioned, ſhall be diſmiſſed ; and the defendants ſhall 


up moduſes, account with the plaintiff in the original cauſe, according to 
their moduyſes, and have their coſts of the original cauſe, ſo 
far as relates to the ſaid demands, to be taxed by the ſaid 
deputy. 


The moduſes de- AND IT is FURTHER ORDERED BY THE CouRT, as to the 
d 5 5 ſeveral moduſes before mentioned in the croſs bill to be ſet 
—— OS up, and inſiſted on by the plaintiffs in the croſs cauſe, 
keep a bull, in diſcharge of tithes in kind, and the cuſtom in keeping 
a bull, and for Zafter offerings, that the ſame be and are hereb 
eſtabliſhed by this court, with colts to be taxed by the {ai 


deputy remembrancer of this court. 


The cauſe re- On the twenty-ſeverith of January 1725, a re-hearing having 

heard, been granted, counſel was heard on both ſides, and the cauſe 
was ordered to ſtand over for another argument. On the third 

of February 1725 it came on again; and after hearing counſel 
for all parties; 

The tithes of Tux Cour decreed the defendants to account for the tithes 

8 of wool and lambs, and for Egſer offerings; and ordered, that 
the croſs bill be diſmiſſed as to wool, lambs, and Eaſter offerings, 


without coſts on either fide, 
R. Ern k. 
Ro. Price, 
F. Pace, 


J EFF. GILBERT, 


Court 


E 


EEE FEE 


de- 


Et 
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GuMLEY againſt Bikr and FouNTLEROY, 
Middleſex, 11th June 1724. 


PHE bill ſtated, that R. Collier, clerk, for four years paſt, had 
been lawful vicar of Ifleworth, in the county of Middleſex, 
2nd was, by endowment or otherwiſe, entitled to all the ſmall 
tithes. ariſing therein; that the ſaid R. Collier, being ſo 
ſeiſed and entitled, did, by indenture of leaſe, dated the 
twenty-ſeventh of October 1718, demiſe to the plaintiff all 
the vicarage tithes, except as in the ſaid leaſe is excepted, 
to hold to him, his executors, adminiſtrators, and aſſigns, 
from year to year, at eighty pounds a-year ; payable at or 
before Chriſtmas yearly, and two fatted hogs of, thirty ſtone 
weight each, over and above the ſaid rent; that during the 
faid leaſe, the defendants had held ſeveral farms and lands in 
the ſaid pariſh, and had agiſted numbers of dry and barren cattle, 
and had kept on the ſaid lands cows, ſheep, calves, pigs, geeſe, 
lambs, fowls, fruit, and garden wares, and had had other tithe- 
able matters and things; the tithes of all which amounted to a 
conſiderable ſum, which was due to the plaintiff, and 1 to 


231. 


Tain. Tau, 
10. Gxo. 1. 


The impropriae. 
tor of Tſlewerth, 
in Middleſex,and 
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8. C. Bunb. 60. 
$ C. Rayn, 
206. 


have been paid to him, or ſome ſatisfaction for the ſame; 


that to deprive him of his tithes of lambs and wcol, at 
the time of yeaning and ſhearing the ſheep the defendant 
removed them into another pariſh, where the tithes were not. 
paid in kind, but only fome ſmall ſum in lieu thereof ; that the 
defendants had alſo held ſeveral gardens, lands, and nurſeries 
and that they had alſo peaſe, beans, carrots and turnips z 
that the plaintiff, being juſtly entitled to the ſeveral titheable 
matters, hoped the defendants would have paid him the ſame, 
but which they had refuſed to do, under ſeveral pretences 
of a modus, or that the tithes of peaſe and beans, which were ſet 
or drilled in rows, or that were hand weeded and hoed in a gar- 
denlike manner, belonged to the leſſee of the great tithes, 
The bill therefore prayed a full diſcovery of the quantities and 
_ of the ſaid tithes, and an account and ſatisfaction for the 
ame. 


The defendants ſet forth the titheable matters and things which 
they had on their ſaid lands; and ſaid that the reaſon for not 
paying their ſaid tithes was, that ſome part thereof were glebe lands, 
and other part demeſne lands, belonging to Sion, for which there 
was a modus payable. They alſo ſaid, that the tithes of peaſe and 
beans ſo ſowed belong to the impropriator of the pariſh, or 
his tenants, and had never before been demanded by the vicar. 
They alſo ſaid, that the dean and canons of Windſor were 
ſeiſed of the ſaid vicarage, and that the plaintiff's leſſor and his 
predeceſſors had uſually received the tithes of fruit trees and 
garden ſtuff ariſing within the ſaid pariſh, and had often com- 
pounded for the ſame. 

Q 4 The 
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The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides z and upon reading a decretal 
order in this court, in the ſeventh year of JFilliam the Third, 
Stevens v. Martin (a) ; and another decretal order, in the tenth 
year of Queen Anne, Nicholas v. Elliat (G); 


Tus Covrrt declared, that the tithes of all peaſe and beans 
owing in gardens, orchards, and common fields within the 

aid pariſh of Meworth, gathered either green or ripe, are due 
to the impropriator of the ſaid impropriate church of Ieuortb, 
or to his undertenants, and not to the vicar there, or his undec. 
tenants ; and that all manner of tithes whatſoever upon the 
glebe land, in the ſaid pariſh of Heworth, do likewiſe belong only 
to the ſaid impropriator, or his undertenants; and that there. 
fore the defendant Burt ought not to account with the plaintiff 
for the ſame or any of them, 


AND ir 1s THEREUPON ORDERED BY THE Cour, that the 
defendant Burt ſhall come to an account with the plaintitf, 
before the deputy remembrancer of this court, only for ſuch 
other ſmall tithes as were growing or ariſing within the defend. 
ant's gardens in the faid pariſh of Neworth, which the ſaid de. 
fendant held as undertenant. 


And as to the reſt of the plaintiff's demands for which he 
prays an account and ſatisfaction from the defendant Burt, 


Tus Cour doth order and adjudge, that the bill do ſtand 
diſmiſſed, with coſts to be taxed, for the ſaid defendant, by the 
deputy remembrancer, 

R. Eyre, 


Ro. Price, 
F. Pac. 
 Javre, GiLBERT. 


(a) Vol 1. page 357. | 
(5) Vol. 1. page 521. and fee Nicholas v. Auſten, ante, page 10, 139, 14'- 


GouLD apainſf PEARCE. 
Devonſhire, 23d February 1724. 


THE bill ſtated, that the plaintiffs are, and for many years 

paſt had been occupiers of land in the pariſh of Staverton, in 
the county of Devon; that, time out of mind, there had been, 
and now are, divers moduſes payable to the vicar in lieu of tithes 
in kind, vis. FixsT, twopence for every hogſhead of cyder or 
perry, made of any apples or pears growing or renewing in any 
orchard or garden within the ſaid pariſh and the titheable places 
thereof, for and in lieu of all tithes in kind of ſuch apples or 


pears made into cyder or perry, and no more, the ſaid A 
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be paid at Zaſſer, or at any time after pounding the apples and 
pears before Fafter, upon reaſonable requeſt made by the vicar 
of the ſaid pariſh, SxconDLY, fourpence yearly for every 
milch cow having a calf within the ſaid pariſh and titheable 
aces thereof, for and in lieu and ſatisfaction of the milk or 
whiteſole, and for the calf or calves of ſuch cow, and no more, 
Tapir, twopence yearly for every fewer or barren cow, having 
no calf, for and in lieu and ſatisfaction of all tithes of the milk or 
whiteſole, and of thepaſtureof ſuch cow, and no more, Four THLy, 
one penny for every colt weaned within the ſaid pariſh and tithe- 
able places thereof, and no more, in lieu and fatisfaction of all 
tithes of and for colts foaled and fallen there. FirTtiLY, twopence 
for every hive or butt of bees burnt or broke up within the ſaid 
pariſh and titheable places thereof, for and in lieu and ſatisfac- 
tion of and for all tithes of the honey and wax thence comin 
and arifing, and no more. SIXTHLY, that the ſaid ſeve 
med +yſer, are to be paid yearly at the feaſt of Eafter. SevenTRLY, 
that the ſaid occupiers of land are to bring, deliver, and leave 
at or in the chancel or pariſh church of Staverton aforeſaid, for 
the uſe of the vicar for the time being, at Midſummer, or on the 
Sunday or holiday next following, firſt giving notice thereof at 
the houſe of the ſaid vicar, the tenth fleece of all wool ſhorn 
from ſheep kept and depaſtured within the ſaid pariſh and 
titheable places thereof, yearly before Midſummer, in lieu of the 
tithe of ſuch wool, Eichrhlx, that they are to bring, pay, 
deliver, and leave bound in the church-yard of the ſaid pariſh 
church of Staverton, over againſt. the church porch there, on 
Saint Mar#s Day, or on the Sunday or holiday then next fol- 
lowing, for the uſe. of the vicar for the time being, the tenth 
lamb yearly in kind, firſt giving notice thereof at the houſe of 
the ſaid vicar, in lieu of the tithes of lambs. NinTHLY, that 
they are to pay the vicar, for the time being, yearly at Zafter 
one penny, commonly called the hearth penny, in lieu and ſatis- 
faction of the tithes of all wood and fuel cut on their lands, and 
ſpent and burnt in their houſes in the ſaid pariſh. The bill 
further ſtated, that the defendant had been vicar of the ſaid 
pariſh for above fifty years, and at the time of his inſtitution 
knew that the ſaid moduſes and cuſtomary payments were juſt 
and lawful, and as ſuch, of right, had been, time out of mind, 
payable and paid; that John Horſham, a former vicar, in the 
year 1631, had attempted to defeat the faid moduſer, which oc- 
caſioned a ſuit in chancery for the examination of witneſſes, 
in perpetuam rei memoriam, to eſtabliſh the ſame z that the de- 


fendant knew the ſame, and made compoſitions with the owners 


and occupiers of the lands within the ſaid pariſh, for certain 
ſums of money, to be paid in lieu of all tithes and duties payable 
to the vicar, due regard being had in the making ſuch compo. 
ſitions to the ſaid ſeveral moduſes, and cuſtomary payments, though 
Without making mention of the ſaid particular meduſes and cuſ- 

tomary 
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tomary payments, or any of them; that the occupiers of landy 
within the ſaid pariſh, who were parties to the firſt compoſitions 
ſo made above fifty years ſince, and thoſe who have held the 
ſame lands, and the, plaintiffs, had all along retained their tithes 
under, the payment of the yearly. ſums compounded for and 
agreed to be paid to. the defendant by ſuch original compoſi. 
tions, in lieu of ſuch modyſes, until Michae/mas 1720; that on 
the twenty-fifth of March following, tbe plaintiffs gave notice, 
that they would pay ſuch of their tithes in kind; as ought to be 
id in kind, and fach cuſtomary payments in lieu of tithes, as 
ad been uſed and accuſtomed to be paid as aforeſaid z- and that 
on Lady Day 1722, the ſaid defendant ſent ſeveral receipts for 
the ſame, ſigned by him, and atteſted by two witneſſes, a3 
ſtated in the bill. The bill therefore prayed, that the defend- 
ant might anſwer the premiſes, and that the ſeveral moduſet 
and cuſtomary payments as aforeſaid, and all others as ſhall ap- 
pear to be due within the ſaid pariſh may be eſtabliſhed. 


The defendant ſaid, that he did not know that there had 
been time out of mind, or that there now were any moduſes or 
perpetual cuſtomary payments payable of right by the occupiers 
of lands within the ſaid pariſh in lieu of tithes, particularly the 
pretended modu/es or cuſtoms ſtated in the bill; or that there 
was. any modus eſtabliſhed in the ſaid pariſh, He denied, that 
at his inſtitution he was ſatisfied, that the ſeveral moduſes by 
the bill pretended were juſt, lawful, or payable time out of 
mind. He ſaid, that he had made compoſitions with the plain- 
tiff's anceſtors, and thoſe whoſe eſtates the plaintiffs had in the 
ſaid pariſh, and all other the occupiers of lands therein, whereby 


he had agreed, that they ſhould retain the tithes and duties 


payable to the vicar, for certain yearly ſums, to be paid in lieu 
thereof; but denied, that any regard was had in the making ſuch 
compoſitions to any of the pretended madiſſet or cuſtoms as ſtated 
in the bill. He ſaid that he believed, that from March 1721, 
the plaintiffs might give him notice that they would pay their 
tithes in kind, but not that they would pay any cuſtomary pay- 
ments in lieu thereof; that from that time they had paid tithes 
in kind of ſeveral things, but had refuſed to pay tithes In kind 


of others, under pretence of the ſaid meduſes or cuſtomary pays 
ments. 


The plaintifls replied ; the defendant rejoined ; and divers 
witneſſes were examined on both fides; and upon reading 
the proofs taken in the cauſe ; ſeveral receipts given by the 
detendant to the plaintiffs ; three books, one beginning in 
1630, and. the other two intitled on the frontiſpiece thereof 
&« Liber Compoſitionic, A. D. 16:8;” alſo inſtruments begin- 
ning 1640, being the books of the former vicars, containing 
ſevcral entries of ſeveral moduſes and cuſtomary payments in 
lieu of tithes above mentioned; an exewplification under 
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dhe ſeal of the court of chancey, dated the third of Decem- 
ber, the eighth year of Charles the Firft ; the bill, anſwer, re- 
plication, and depoſitions in the cauſe of Rowe v. Horſeman, 


clerk ; and on hearing what could be alledged by counſel on 


both ſides, and on full debate; 


Ir 1s OKDERED BY THE Coon r, that the ſeveral and re- 


ſpective moduſes and cuſtomary payments in the bill mentioned, 
be, and are hereby abſolutely eſtabliſhed, ratified, and con- 

firmed, with the plaintiff's . coſts, to be taxed by the deputy 

remembrancer, to whom it is hereby referred to tax the ſame, 


R. Erre. 
Ro. Price, 
F. Pad E. 


Jones againſt BARREr. 


Suſſex, 22d February 1724. 


HE plaintiff, as vicar of Weſt Dean cum Binderton, and the 
hamlet of Chi/grove, in the county of Suſſex, filed his bill 
ſtating, that about the ſeventeenth of Fanuary 1714, the 
vicarage was void of an incumbent; that it ſo continued until 
his induction; that the defendant had obtained from the 
Biſhop of Chicheſter. a ſequeſtration about the firſt of September 
1714, whereby he entered upon and took poſſeſſion of the ſaid 
vicarage, and received the profits thereof, from the ſeventeenth 
of January 1714, to Michaelmas 1719; that the ſaid profits 
amounted to the yearly ſum of ſixty pounds, or upwards ; that 
the plaintiff, about the twenty-fifth of November 1719, was duly 
was and legally inducted into the ſaid vicarage, and thereby 
ame not only entitled to the growing tithes and profits, but 
alſo to thoſe which had been received by the defendant ; that 
he had offered to make the defendant any reaſonable allowance 
for ſerving the cure, and as ſequeſtrator; but that he had 
rejected the offer and had refuſed to come to any account. The 
bill therefore prayed, that the defendant might be decreed to 
account, and to pay him the balance thereof, 'with legal intereſt 
on the ſame, 


The defendant ſaid, that the vicarage was on the ſeven- 
teenth of Tanuary 1714, and ſo had been for many years before 
void of an incumbent ; that C. Richardſon, clerk, had held the 
ſame by ſequeſtration for forty years or more; that after the 
death of the ſaid C. Richardſon, he had a ſequeſtration from 
the biſhop of the dioceſe, dated the twenty-ninth of January 


17143 and that by virtue of ſuch ſequeſtration he had entered 


upon 
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Joxnxs upon the ſaid vicarage, and taken poſſeſſion, and received the 
apainft profits thereof, from the twenty-ninth of January 1714, to 
PannzrT. J{;chaelmas 1719; that it had been a generally received opinion 
amongſt clergymen, that clergymen holding by ſequeſtration 
ſmall vicarages, which had been held by ſequeſtration for many 
years before, were to have the profits for taking care of the cure; 
that he not knowing of any law to the contrary, or any inſtance 
where ſuch clergyman ſequeſtrator had been called to account 
for the profits by the next incumbent, had kept no account of the 
profits of the preſent vicarage, nor was any demanded by the 
plaintiff till three years after his induction, but that if he was 
to account, he hoped he ſhould have a proper allowance, and be 
alſo repaid what he had laid out in repairs, &c. 


The evidence The plaintiff replied z the defendant rejoined ; and witneſſes 
read. were examined on both ſides; and upon reading the proofs 
in the cauſe ; 


The matter re. IT is ORDERED BY THE CouRT, that this cauſe be adjourn. 
ferred tothe de ed over; and that, in the mean time, it be referred to the 
termindtion of right. reverend Edward, Lord Biſhop of Chicheſter, to conſider of 
the matter, and to make ſuch final determination therein as 
his lordſhip ſhall think juſt and reaſonable z and that all parties 
concerned ſhall abide by ſuch determination, they having conſent- 
ed thereto in court; and that fuch final determination, as the 
aforeſaid lord biſhop ſhall make in the premiſes, ſhall hereafter, 
by conſent of all parties, be made the decree of this Court ( a). 


Taz Court FULL, 


a) It was in this caſe objected on the biſhop for the profits he receives 

of the defendant, that the biſhop during the ſequeſtration ; and it is ſaid 

ht to have been made a party to the by Mr. Bunbury, that the Court ſeemed 

bill, for that by the ſtatute 28. Hen. 8, to think, that the biſhop ought to have 
c. 11. a ſequeſtrator is- accountable to been a party to the bill. 


Hitany Txam | WarrTs againſt JacxsoN. 


11. Guo, 1. 
Nottinghumſbire, 22d February 1724. 


The vicar of F HE vicar of Var worth, in the county of Nottingham, claims 
8 in 2 the vicarial tithes of the pariſh, and particularly the tithes 
Nenne de of hops on a parcel of ground called Banks Carr. 
mall tithes of The defendants ſaid, that they had jointly held, planted, and 
ee Garry in ſtocked with hops the ſaid — of which th 2 ſeveral- 
ly ſeiſed in fee; and that they had not ſet out any tithes on the 
ſouth or ſouth-weſt part of the ſaid ground, viz. from the gate 
at the foot of, or near a hill called, Melpin Hill, to the great 
drain where an engine is placed, containing twenty acres ; for 
that the ſaid ſouth and ſouth-weſt part of Banks Carr, formerly 
called Stiriop Carr, from the gate to the drain, were immemo- 
, | rially 
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part of the poſſeſſions of the late diſſolved monaſtery of 
I: in the county of York ; and that the abbot and convent, 
and their predeceſſors from the foundation and at the diſſolution 
thereof, were of the Ciftertian order, and diſcharged from the 


of tithes 3 that the abbot and convent, on the four- 


| 5 of March, the thirteenth year of Henry the Eighth, ſur- 


rendered the ſame into his hands, whereby he, by the 31. Hen. 3. 
c. 12. became ſeiſed of the ſaid piece of ground and monaſtery, 
&c. in right of his crown, acquitted of the payment of tithes; that 


the defendants are lawfully ſeiſed of the freehold of the ſaid 


Banks Carr, and ought to enjoy the ſame diſcharged from the 


payment of tithes. 


Upon reading the depoſitions of witneſſes taken in the cauſe, 


and alſo a ſurrender, dated the fourteenth of March, the thir- 


teenth year of Henry the Eighth, made by the abbot and con- 
vent of the monaſtery of Roche aforeſaid, and on full debate of 
the matter, 


Ir 1s ORDERED BY THE Cour, that the defendants ſhall 
account with the plaintiff for the value of the tithes of the faid 


hops; and forall the vicarial tithes and other titheable matters and 


things they had on Banks Carr, and other lands and tenements 
in the faid pariſh, | 
GILBERT, Chief Baron. 
Pack, Baron, 
HALE, Baron. 


Brsy againf HuxLEy. 


Bedfordſhire, 22d February 1724. 
TH rector of Whipſnade, in the county of Bedford, claims 


from the defendant, as executor to his father, and on his 
own account, ſince his father's death, the tithes of wood-lands 
cut down and made into firewood, and fold for fuel. 


The defendant admitted that his father, J. Huxley, held 
divers acres of woodland; that he died in the year 1918 ; that 
from Michaelmas 1719, he, the defendant, had enjoyed five 
woodlands called Deadmany Words, which are eſteemed timber 
woods, and are alternately encloſed for the growth of timber, 
except only a few ſallows, hollies, and a little underwood grow- 
ing therein, which bear but a ſmall proportion to the timber 
in the woods; that he alſo occupied another coppice, called 
Fairleſs Spring; that during the time aforeſaid he had felled in 
Deadmany Woods ſeveral parcels of timber trees of twenty years 
growth, and had dug up ſeveral roots of timber trees there, and 
made the ſame inte ſtacks, and the tops into faggots, ſome — 

a where 
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- Riv? _ hereof with the bark he had fold, and the other part he had 
-Hoxczxr, uſed for repairs or fuel; and that, during the time aforeſaid, 
for the preſervation of the woods, he had-pruned ſeveral timber 
trees therein, which he alſo made into faggotsand ſold, and had 
ſet forth a true account thereof in a ſchedule to his anſwer, and 
that the tithes were worth four guineas ; but he inſiſted, that no 
tithes are due to the plaintiff for any wood cut by him in Dead. 
many l vod, or by him fold out of the ſaid woods in ſtacks, 
faggots, or otherwiſe fince Michaelmas 1719, for that they 
being eſteemed timber woods, and chiefly oak, beech, and other 
_— uſed for timber, the body with the prunings, lops, 
branches, barks, roots, and offals thereof, by law are exempt 
| from tithes. He admitted, that Fairleſs Spring is liable to tithes, 
but denied that there was any thing due to the plaintiff for the 
ſame, he having ſet out the tithes thereof ſince Michaelmat 
1719, or given ſatisfaction for the ſame. He ſaid, that the 
ual method of diſpoſing of wood and timber out of his wood 
grounds, was by parcels or heaps, and not by loads or feet, and 
that he had ſet forth a full account of all the wood he had cut 
Y therein. i 


- The plaintiff replied, and thereby waived all further proceed. 
* 7 
ings for the tithes which became due in the defendant's father's 
life time, and for the tithes of wood in Fairleſs Spring; and the 
- defendant rejoined; and witneſſes were examined on both ſides 
and upon reading the depoſitions taken in the cauſe, and on 
debate of the matter ; 


IT is ORDERED BY THE CourrT, that the defendant do come 
to an account with the plaintiff for the values of the tithes of 
» wood, for the time in the bill (except for oak, aſh, and 
maiden trees of beech above twenty years growth), and beech 
wood (a) proceeding from ſtools originally maiden trees above 
twenty years growth; that as to the tithes of aſp trees, or any 
other matter if any difficulty ſhall appear, the ſame ſhall be re- 
ported ſpecially; and that the deputy remembrancer do take 
the account, and that the coſts be reſerved. . 
Tur Coux r FULL. 
cafe ms whether ec is dene; ber book, that the words . Ae 
timber in the county of Bedford, and © to @ trial at law whether” are ſtruck 


that an iſſue was directed to try the out; and therefore, it feems that us 


© ſame, S. C. Bunb. 192. But it appears iſſue was ultimately directed. 
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11. Cxo. 1. 
Southampton, 11th February 1724. 
The rector of THE plaintiff, as rector of Bonchurch, with the chapel of 
anch, in Shankling, in the Je of Wight, and dioceſe of Wincheſter, 
b — — annexed in, and the county of Hants, filed his bill, ſtating that he 
tithes from Lowecembe Farm ; but the ſame belong as 4 portion of tithes in groſs, to the grantee of the 
crown of ths manor of Lovicombe, 8. C. Bunb, 189. S. C. Raya, 20a ; 
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js, and ever ſince February 1719, had been rector of the pariſh, :\Downrs 
and well entitled to have and receive all the tithes ariſing therein; 
that the defendant, from the twenty-ninth of 2721, 0 
had occupied a farm formerly called Lovecombe, but now called 
Luccombe Farm in the ſaid pariſh, and had corn, grain, wheat, 
barley, oats, peaſe, and hay growing-thereon, which he had 
cut, mowed, gathered, and carried away, without ſetting out 
the tithes, or paying any thing in lieu thereof; that he had alſo 
kept ſheep, calves, and other titheable cattle, and pigs, geeſe, 
try, and other titheable matters on the ſaid farm, whereot 
the plaintiff ought to have had tithes ; but that the defendant 
had refufed to pay the ſame, pretending that the ſaid farm was 
tithe free. The bill therefore prayed, that the defendant muy 
anſwer the premiſes, and come to an account for- the tithes, 


The defendant admitted, that he had held the farm 
called Luccombe Farm, in the faid pariſh, ſince the twenty- 
ninth of September 1721; but infiſted, that no tithes were due 
or payable for the ſame ; for that the abbot of Quarr, in the 
Ie of Wight, long before, and at the diſſolution of the abbey of 
vary, was ſeiſed in fee of the ſaid manor, meſſuages, farm, and 

lands; and of all manner of great and ſmall tithes happening or 

 arifing therefrom, as of a portion of the tithes in groſs ; that upon 
the diſſolution of the ſaid abbey the faid farm, tithes, and pre- 
miſes became veſted in Henry the Eighth, his heirs, and 
ſucceſſors by virtue of the ſtatute 27. Hen. 8: intitled « An Act 

« for giving all monaſteries to the king, which have not lands of 

« two hundred pounds per annum; that Henry the Eighth 

died ſo ſeiſed of the ſaid premiſes and tithes ; and that there- 

upon the ſame deſcended to Edward the Sixth, who, being ſo 
ſeiſed, did, in conſideration of one thouſand ſeven hundred and 
eighty-nine pounds, ſeven ſhillings, and ninepence, paid to him 
by T. Reeve and G. Cotton, by his letters patent, dated the 
eighteenth of May, in the ſeventh year of his reign, grant the 

ſame to them, their heirs, and aſſigns for ever; that the ſaid T. 

Reeve and G. Cotton became ſeiſed of the ſaid farm, tithes, and 

premiſes in fee, and enjoyed the ſame; and being ſo ſeiſed, on 
the twentieth of the ſaid May, conveyed the ſame to V. Colnett, 

his heirs, and aſſigus for ever, who died ſo ſeiſed; that the 
premiſes veſted in B. Colnett his fon and heir, who became 

likewiſe ſeiſed thereof, and enjoyed the ſame ; that the ſaid . 

Calnett, by deed, dated the twentieth of September in the forty- 

fourth year of Elizabeth, conveyed the ſame to M, Knight, his 

heirs, and aſſigns for ever, in like manner, who became ſeiſed in 
fee thereof, and died ſeiſed of the ſame ; that the faid premiſes 
deſcended to T. Knight, his eldeſt ſon and heir, who conveyed 
the ſame to T. Knight his ſon; that upon the death of the ſaid 
T. Rnight, the ſame was veſted in R. Knight, the ſon and heir 
of the ſaid laſt mentioned T. Knight, who with his under-tenants 
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un bad quiet enjoyment thereof till the fourteenth of June 1921, 


; Moon nan; 


when he demiſed the ſaid farm to the defendant, to hold from 
Michaelmas, for twenty-one years, at one hundred and thirty. 
five pounds a-year ; that he, the defendant, had taken the (aid 
_ eſtate to farm, under an aſſurance of its being tithe free; and that 
he would not have given ſo much a-year for it, over and above 
the value of the tithes; that the ſaid R. Knight died, and that 
the premiſes, ſubje& to the defendant's leaſe, are veſted in 
Anne Knight and Sarah Knight children and coheirs of the ſaid 
K. Knight, whoſe inheritance is affected by the plaintiff's de- 
mand; and that therefore they ſhould have been parties to ths 
ſuit z that he, the defendant; by virtue of the ſaid demiſe, had 
held the faid eſtate, without ſetting out any tithes, or paying any 
compoſition for them; for that all the tithes, both great and 
ſmall, within the ſaid manor and hereditaments, having been 
always quietly held by the abbot of Puarr, and his prede- 
- ceflors, by Henry the Eighth, by Edward the Sixth, by his pa- 
- tentees, and by thoſe claiming under them, as a diſtinct portion 
of tithes ; and as no tithes or compoſition having been paid to 
any of the rectors of the ſaid pariſh, for the lands now in the 
defendant poſſeſſion, but having always been tithe free, they are, 
by the ways and means before- mentioned or otherwiſe, exempted 
from the payment of tithes, or any compoſition for the ſame: 
and he ſet forth a true account of all titheable matters, both 
great and ſmall, together with the values thereof, that had 
accrued from the ſaid farms and premiſes during the time de- 
manded by the bill. 


The defendant, with Ann Knight and S. Knight, filed their 
croſs bill againſt the plaintiff, and M. Rolfe, and ſtated their title 
as in the defendant's anſwer is before ſet forth; and that 
the ſaid farm, lands, and premiſes had always been held and 
enjoyed by the ſaid abbots ; by the crown ; by thoſe holding 
under the crown ; and by their tenants freed and diſcharged from 
the payment of any tithes in kind, or any compoſition in licu 
thereof, to the rector for the time being; praying to have 
peaceable enjoyment of the ſame againſt the ſaid Downes, who, 
to diſturb the plaintiff's poſſeſſion of the premiſes and tithes, 
bad combined with Rolfe, late tenant of the premiſes, to de- 
mand the tithes of the ſaid farm from the plaintiff; that in 
Trinity Term, in the ſeventh year of his now majeſty's reign, the 
faid nes Exhibited his bill in this court againſt him, thereby 
praying a diſcovery of the titheable matters arifing from the ſaid 
Loverombe Farm ſince his poſſeſſion thereof; that he appeared 
to the ſaid bill, and inſiſted, that the premiſes were tithe free, 
as againſt the rector; that the ſaid Downes pretended there was 
no ſuch grants or conveyanees made as aforeſaid, whereby the ſaid 
premiſes are exempt from tithes, or that if there be, they reach no 
farther than payment of tithes in kind, and that there ** been 

ways 


his 
Lo 
ar 
ed 
15 
AM 
Fi 
th 
th 
ab 
er 
ne 
fr 
tt 
bY 


oY 
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always ſome modus paid to him and his predeceſſors in lieu 
thereof ; but that the contrary is true : that the ſaid Downes 
gives out that he obtained a decree againſt Ro/fe in this court, 
whereby he was decreed to pay tithes (a) ; but that if ſuch 
decree were obtained, it was by colluſion, and ought not to 
affect the plaintiffs right, as they were not parties to the ſame. 
The croſs bill therefore prayed, that the defendants may an- 
ſwer the premiſes ; that the plaintiff Moorman may continue 
in the enjoyment of the farm and premiſes free from tithes 
for the reſidue of his term; and that the exemption from pay- 
ment of tithes, or right of receiving of them, may be eſta- 
bliſhed. 

The rector, Nownes, anſwered and ſaid, that the abbot of Quarr 
was, before the diſſolution of that monaſtery, ſeiſed in fee of 
the manor and farm of Lovecombe, and of the meſſuages and 
lands thereto belonging; but whether he was ſeiſed in fee of 
the tithes thereof, as a. portion of tithes in graſi, he knew not, 
nor whether the manor lands and tithes did, upon the diſſolu- 
tion, by ſuch means as in the bill are mentioned, become veſted 
in Henry the Eighth, and ſo came down by meſne conveyances 
to the plaintiffs Knights, nor did he know whether the ſame had 
been enjoyed tithe free; but he inſiſted, that he, as rector of 
the ſaid pariſh and chapel as aforeſaid, was entitled to the tithes 
of the ſaid farm. He admitted that, Moor man having neglected 
to pay the tithes, he had, in the year 1723, filed his bill 
againſt him; that he anſwered thereto ; that he, the plaintiff, 
replied, and inſiſted, that tithes in kind are payable for the 
farm in queſtion ; but he ſaid, that he did not know whether 
any had been ever before demanded ; and averred, that the 
decree which he had obtained, as in the bill mentioned, was 
obtained without colluſions 


The defendant Rolfe anſwered and admitted, that Moorman 
had been in poſſeſſion of the ſaid farm ever fince the ninth of Sep- 


) On the 20th of February 1722, 
Hilary Term, 9 Geo. 1. Downes filed 
his bill againſt Rolfe, as occupier of 
Lovecombe Farm, claiming tithes 
ariſing thereon. The defcndant plead- 
ed a grant of the ſaid farm, by — 
patent, dated at Weſtminſter, the 18th of 
May, in the ſeveuth year of Charles the 
Firft ; that the ſaid farm was part of 
the abbey of Narr; that the abbot, at 
the time of the diſſolution of the ſaid 
abbey, the ſame being one of the great- 
er monaſteries, held the ſame by the 
name of Levecombe Grange, exempted 
from the payment of tithes, or any 
thing in licu thereof; and that ſhe had 
never paid any tithes for the ſame, or 


Vol. II. 


had ever heard that any tithes had ever 
been paid for the ſame. The plaintiff 
replicd ; the defendant rejoined ; and 
ſevcral witneſſes were examined on both 
ſides ; and upon opening the bill, and 
reading an affidavit of /ſubpena to hear 
judgment; and no counſcl appearing 
tor the defendant; Tus Court, on 
reading the defeudants anſwer, ordered, 
ni, the defendant to account with the 
plaintiff, for the tithes demanded by 
the bill. Ihe remembrancer, on the 
gth of December 1743, reported, that 
171. 13. were due for the tithes ; and 
no perſon appearing for the defendant, 
the report was conſu med. 
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Downzs - fomber 1721, when her intereſt expired; and ſaid, that he beliers! 
the ſaid farm was tithe free, or that the tithes thereof belongelio 
— — the Knights, He admitted, that the decree was made as in th, 

dill is mentioned, but ſaid, that the cauſe was heard ex gart; 
and that ſhe was now in cuſtody for non- performance of ti, 
ſame. She further ſaid, that ſhe had held the ſaid farm yy; 
Michaelmas 1721; and that ſhe had never paid any tithes 9 
compoſition for the ſame, nor had they ever been demande“ 
until 'Downes became rector; and that the farm was al; 
looked on as tithe free. She denied, that the ſaid decree v. 
obtained by fraud, but ſaid that ſhe had no money to defen| 
the ſuit. 


The plaintiff in the original cauſe replied ; the defendan; 
rejoined ; and ſeveral witneſſes were examined therein on hotk 
ſides, The plaintiffs in the croſs cauſe replied ; and the de. 

fendants rejoined ; and an order was obtained to read the de. 

poſitions taken in the one cauſe, in the other; and on reading Ar 
the depoſitions 3 a copy of the ſtatutes, or ſome part of then, qui 
which relate to the government of the Bodleian library in Oxfird, An 

a copy of an agreement, dated 1289, between the Monks of Ly 

and the Monks of St. Quarr; two ſeveral leaſes, one dated the 

twenty-ninth of September, the fourth year of Henry the Sevent, tith 
the other the ſixth of Auguſt, the twentieth year of Henry th tor 

Eighth; three copies of the king's miniſter's accounts, one in anc 

the twenty eighth year of Henry the Eighth; another in the in t 

ſecond year of Edward the Sixth; the third of the fifth year d and 

Edward the Sixth ; a copy of a grant of King Edward the Six! thi 

to Reeve and Cotton, dated the eighteenth of May, in the ſeventh 

year of his reign; a copy of the miniſter's accounts fron 

Michaelmas the firſt year of Mary, to Michaelmas, the ſecond i 

year of Philip and Mary; a deed, dated the twenty- ſixih of (. 

tober, in the thirty-fixth year of Elizabeth; a grant, the twenty. 
ſeventh of June, the thirty - ſeventh year of Elizabeth ; a licenct, aan 
dated the firſt of April, the forty-fourth year of Elizabetb; 

another, dated the firit of December, in the eighth year d 

Fames the Firſt ; a deed of ſettlement, dated the firſt of Fanun 
the eighth year of James the Firft; a chirograph of a fine i that 

Hilary Term, the eighth year of James the Firſt; a copy of: cau 
commiſſion in nature of a writ of diem claufit extremun, ti: 
return thereof, and an inquilition taken thereon, which i. 

- quiſition was taken the ſixteenth of January, the tenth year 

James the Firſt; an admiſſion to 7 homas Knight to hold Liv 
Combe Farm, &c. from the death of M. Knight, dated the bri 
of. July, the twelfth year of James the Fir; a deed dated int 
"eighth of April, the twenty- ſirſt year of Charles the Firſt ; a Os 
" Tograph of a fine in Eater Term in the ſame year; an exen- 

plification of a recovery ſuffered in the ſame term; certain . 

ticles of agreement, dated the fourth of June 1721; and e 
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laſt will and teſtament of Richard Knight ; and upon full debate 
of the matter; and hearing what could be alledged by counſel 


on either fide 3 | | 

Tar Cova r declared, that the plaintiffs Anne Knight and 
Sarah Knight are entitled to the tithes in queſtion, as of d portion 
of tithes in groſi z and that the ſame belong to the ſaid Moorman, 
he being leflee under them. 


Ir was THEREFORE ORDERED AND DECREED, that the bill; 
brought by the ſaid Downe? __ the ſaid Moorman, ſhould 
ſtand abſolutely diſmifſed out of this Court. with coſts, to be 
taxed by the deputy remembrancer of this Court. 


And as to the other cauſe, wherein the ſaid Ann Knight, 
. Sarah Knight, and the ſaid Maorman, are plaintiffs, 


de. Tur Cover declared, that it appearing, that the ſaid plaintiffs 
ding Ann Knight and Sarah Knight were ſo entitled to the tithes in 
nem, queſtion, as of a portion of tithes in groſ7, they the ſaid plaintiffs 


ord; Anne and Sarah, and the ſaid Maorman, their under-tenant, 
Lys ought to hold and enjoy the ſaid manor or farm and premiſes 
| the in queſtion, freed and diſcharged from the payment of any 
vent, tithes, or any thing in lieu thereof, to the rector of the ſaid rec- 


y the tory z and that ſuch right and diſcharge ought to be eſtabliſhed 3 
ne i and that therefore the plaintiffs in that cauſe ſhould be quieted 
1 the in the enjoyment of the tithes, and of the ſaid farm and premiſes, 
ar of and freed and diſcharged from the payment of tithes, or any 
dic, thing in lieu thereof, to the rector of the ſaid rectory in reſpect 
vent of the ſaid premiſes. | 


ag AND THEREUPON IT WAS ORDERED AND DECREED, that ſuch 
f G. right and diſcharge ſhall be eſtabliſhed ; and that the ſaid 
onty plaintiffs ſhould be quieted in the enjoyment of the faid tithes, 
—_ lands, and premiſes freed and diſcharged from the payment of 
WT tithes to the rector of the ſaid rectory, or any thing in lieu 
thereof, ; 


AXDIT1S FURTHER ORDERED AND DECREED av THE CourT, 
that the defendant do pay the plaintiffs their coſts in the croſs 
cauſe, to be taxed by the deputy. remembrancer of this Court. 


R. Exax. 


Ro. Price, 
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Hitany T RETNALL againſf WIL ILS; et ? Contra. 


11. Gzxo. 1. 
Devonſhire, 8th February 1724. 


The impropria- THE impropriator of the rectory and pariſh church cf 
tor ed hey Broadclifl, in the county of Devon, claimed all great and 
40 in Deven, ſmall tithes in the ſaid pariſh, or the titheable places thereof, 

, claims two and all oblations and obventions which had ever been reputed 
thirds of all the parcel of, or enjoyed within the ſaid rectory ; and prayed, that 
great and ſmall the defendants might anſwer and diſcover their titbeable matters, 
tithes in the Pa- and what moduſes or compoſitions they ſet up and claimed, and 


_ give an account of their tithes, and a ſatisfaction for the ſame. 


The defendants The defendants Moor, Harris, Wills, and R. Wiſh faid, that 
e pa? the plaintiff and his anceſtors had a long time been lawful im- 
isdivided in- » . . 
to three parts; Propriators of the ſaid rectory and pariſh church, and were well 
that the impro- entitled to the profits and appurtenances belonging thereto; to 
priator is enti- the advowſon of the ſaid vicarage; and to all the great and ſmall 
. tithes of two third parts of the pariſh ; that the vicar was en- 
— the tithes titled to the other third part; that the defendant Long, as vicar, 
of one of the had above twenty years received the ſame, or ſome cuſtomary 
ſaid parts, al- payment in lieu thereof; that the pariſh was divided into three 
ternately every parts, called the north, the eaſt, and the town quarters; that the 
1 tithes of one of the ſaid quarters are alternately enjoyed by the 
that they had yicar, and the other two by the plaintiff every year. They fur. 
many our” ther ſaid, that they had yearly divers crops of wheat, barley, and 
— hag Other grain, and other titheable matters, and had carried aua 
compounded; the ſame without ſetting out the tithes thereof, during the year 
and had paid demanded in the bill, becauſe they had compounded for the 
their —_— ſame z and they averred, that they had paid all their compol- 
preceding, tions to Lady Day laſt. They alſo inſiſted, that there was, and 
that there is a had been immemorially in the ſaid pariſh, accepted and 
modus of ad. 2 taken, amongſt other moduſes decimandi, or cuſtomary payments 
2 — in lieu of the tithes, twopence a hogſhead for cyder, and ( 
cy der and perry PRI twopence for every board of apples; twoperc: 
ad. for every for every milch heifer.depaſtured in the pariſh ; eightpence ts: 
hoard in lieu of every calf z and twopence for every ill hcifer, or winter milct 
tithe apples 3 3% cow or heifer, or one that nt Neth calf, depaſtured there: a gu. 
— _—_ :4 den penny, for all garden ſtuff ſpent in their family; and a heart 
for garden ſtuff; penny, in lieu of tithes of all wood, furze, and broom uſed i: 
xd for firewood; their houſes ; twopence each of every inhabitant for himſel 
2d. for E at wife, and every unmarried child above fixteen, in lieu of Ef 
— 5 — offerings; one penny for every colt fallen; twopence, 
bees and honey lieu of all tithes of bees, honey, and wax; and one penny in lie 
and 1d. for all of all tithes of eggs of all poultry (except geeſe, which wer 
poultry, except titheable in kind by their young) all payable at Eaſter. And 
geeſe, the tithes they averred, that all the ſaid moduſes had been immemoria 


of which are 
payable in kind; and that the impropriator and vicar had accepted of tlic faid gd. 
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id to the impropriator and vicar, their leſſees, and tenants, 
and by them accepted and received, except when the land- 
holders had been under compoſition, They denied, that they 
knew that either the ſaid modus of twopence a hogſhead for cy- 
der, or that of twopence for every hoard of apples, had been 
uncertain or varied, They admitted, that the tithes of all 
cabbages and turnips ſold in markets and elſewhere, ought 
to be paid in kind, or ſome recompence made for the ſame z 
and that they are not included in the garden penny, They 
further inſiſted, that it had been immemorially cuſtomary for 
thoſe who had grounds in the pariſh, to mow and cut the graſs 
every year at proper ſeaſons, and the firſt math to ted and 
throw abroad into winrows, and to gather it up into cocks of 
equal bigneſs and quality, and to ſet out and divide every 
tenth cock for the tithe thereof; and that the plaintiff and his 
anceſtors, as impropriators, and their leflees and tenants, and 
all the vicars had accepted of the ſame, except when the tithes 
were compounded for ; and that no other tithe for graſs, hay, 
aftermath, or paſture, had been demanded, paid, or inſiſted 
on, either by the impropriators or vicars, or by their leſſees or 
tenants, 


The defendant Dennis put in the ſame anſwer, as to his tithea- 
ble matters z and further ſaid, that he had occupied Cullomb John 
Mills and Titterly Mills ; that they were ancient mills, and had 
been built before the memory of man; that no tithes had ever 
been paid for the ſame z and that he had never heard that any 
tenth diſh, or other tenth of the profits of either of the ſaid mills, 
or other tithe thereof was ever paid; and he inſiſted on the 
faid cuſtomary payments of twopence a hogſhead for cyder, and 
twopence a hoard for apples. 


The defendant Long ſaid, that he had been vicar of the 
pariſh for thirty years paſt, and as ſuch was entitled to one 
third part of all the great and ſmall tithes, or to ſome mody/es 
or cuſtomary payments in lieu thereof; that he is alſo entitled 
to all offerings, obventions, oblations, and other duties; 
and that the plaintiff is entitled to the other two thirds of the 
tithes and other duties, the pariſh being divided into three 
quarters as aforeſaid, and enjoyed alternately every year; that 
he and the impropriator had ſometimes taken tithes in kind of 
corn and grain, but had frequently compounded for the fame ; 
that he knew not of the ſaid two meduſes for cyder and hoard ap- 
ples; that the garden penny and hearth penny had only been paid 
and received in lieu of the tithes in kind of the perſons paying 
the ſame ; that theſe payments were made, for ought he knew, 
immemorially ; but he denied, that ſuch payments were allowed, 
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Rzrynarts 
again 
Wirts; 
et © Contra, 


that the tithes 
of cabbages and 
of turnips are 
not covered by 
the garden penny; 
that there is a 
modus, that the 
occupiersof graſs 
land ſhall mow, 
ted, and make 
the fame into 
winrows and 
graſs cocks, and 
ſetouteverytenth 
cock at theirown 
expence, and 
that no tithes 
ſhould be paid 
for the after- 
math of the ſaid 
grounds, 


That they occu- 
py certain mills 
which, being an- 
cient mills, are 
tithe free, 


The vicar denies 
the modus for cy- 
der and apples, 
and ſays, that 
it extends one 
ly to apples 
which are the 
fruit of ancient 
orchards ; 


that the modus 23 
to firewood does 
not cover fire- 
wood ſold or 
uſed by other 


R 3 or perſons z 
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Rzynat, or underſtood to be in ſatisfaction of cyder, garden ſtuff, or fire, 
againft wood, fold or diſpoſed of for money. He admitted, that the other 
| . cuſtoms and payments, for the tithes of agiſtment of every mich 
; cow or heifer, milk, honey, wax, eggs, calves, and colts had been 
252 7 e obſer ved He alſo ſaid, that new planted or additional or. 
heifers, cots, chards, cyder, apples, milk, wood, furze ſold, agiſtment aud 
calves, milk, ho paſturage of bullocks, Wen cattle, ſheep, which were 6. 
ney, Wax, and paſtured a conſiderable time there, and then driven into ang. 
©3588 5 ther pariſh and ſhorn, the ſecond math of clover, the ſeed 
thereof, hogs, pigs, and youy apple trees, were all titheable; 
and he infiſted on tithes in kind, great and fen all, or ſuch com. 
denies that the poſition as he ſhopld think fit to make, He ſaid, that he had 
cuſtom of mak- tithes of the firſt mowings of graſs, when under no compoſition, 
. cu but that ſuch compoſition did not extend to the ſecond math 
empts = after. Of graſs, the tithes of which he inſiſted he was well entitled tg 
math ſromtithes, receive; and alſo to the tithes of clover and feed, if not to 
and ſaysbeisen. the tithe of the ſecond math of all clover graſs when made i into 
titledrothetithes, hay; and inſiſted, that the ſaid two moduſes for eyder and hoard 
of clover, © apples, only extended to apples grown in ancient orchards and 
pot in neu orchard; ; and he gave his reaſons. 


The plaintiff replied ; and the defendants rejoined, 


The defendants Sir H. Auckland, Bart. with the aforeſaid defendants, filed 
their croſs bill, againſt Reynall, the impropriator, and Long, the 
bill gainſt the vicar, ſetting forth that they were pariſhioners, landholder, 
improptiatorand Owners, and occupiers of ſeveral manors, bartons, &c. in the 
vicar, ard admit pariſh, and the titheable places thereof, within the i impropriz 
rang 2 tion and vicarage of the ſaid pariſh church, which were ancient, 
cats, 3 and had been fo beyond the memory of man; that Reynall 
peaſe, &c. are had been, for thirty years paſt, patron and impropriator of the 
payable in church, and was thereby entitled to two thirds of all great and 
2 ſmall tithes, modigſes, or cuſtomary payments in lieu of tithes, 
ſtated in the an. àriſing in the parith ; ; that the defendant Long, for thirty years 
ſwers to the o- paſt, had been vicar there, and as ſuch was entitled to one 
riginal bal. third part of ſuch tithes, offerings, and duties, the pariſh being 
divided into three parts, as before ſtated ; that the pariſh con- 
fiſted chiefly of arable lands; that the greater part thereof wi 
ſown with wheat, barley, oats, beans, peaſe, and ſuch like grain, 
the tithes whereof had — been anſwered and paid 
in kind to the impropriators, vicars, and their farmers; tha 
there had been immemorially divers ancient and laudable 
cuſtoms, or cultomary payments taken and accepted by the 
impropriators and vicars and their farmers ; and they inſiſted on 
the ſaid immemorial modufes and cuſtoms, as ſet forth in their 
ſaid bill, and as before ſtated in the ſaid defendants anſwers, 
The croſs bill therefore prayed, that the impropriator and the 
vicar might anſwer the premiſes, and the ſaid madiſes be eſta- 


þliſhed by the decree of thus court, 
Th: 
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The impropriator and the vicar appeared and anſwered; the Rirnert 
jandholders replied 3 the impropriator and vicar rejoined ; and = : 
witneſſes were examined on both fides ; and on reading the e Contra. 

roofs taken on both ſides, in both cauſes 3 and upon mature u evidence 
and deliberate debate of the matters in queſtion, the Court read, and iſſues 
directed a trial at law, upon the following iſſues: directed to try ʒ 

Finsr, © Whether there is a modus of twopence, for every att, —_— 
« hogſhead of cyder, and ſo proportionably for a greater or 3 hogſ- 
« lefler quantity of cyder, payable yearly at Ezfter, to the im- head tor eyder. 
« propriator or vicar of the ſaid pariſh, for the time being, ac- 

« cording to their reſpective annual rights and proportions, or 
« to their farmers or agents, for and in lieu and ſatisfaction of 
« the tithes of all apples made into cyder, grown or renewed 
« yearly within the orchards or lands of every landholder, 
« owner, or occupier of orchards or lands within the ſaid pariſh 


« or titheable places thereof: 


. 2dly whether 
SECONDLY, © Whether there is a modus of twopence, for ES 


« every hoard of apples, had or kept by every landholder, f ad. for every 
« qwner or occupier of orchards or lands within the ſaid pariſh, load ot apples, 
« or titheable places thereof, payable yearly at Eaſter, to the 

« jmpropriator or vicar of the {aid pariſh, for the time being, 

« according to their reſpective annual rights and proportions, 

« or to their farmers or agents, for and in lieu and ſatisfaction 

« of the tithes of all apples grown or renewed yearly in ſuch 

« their orchards or lands, and which are not converted into 

« cyder, but gathered in and kept for their hoard ?” 


Tartpr.y, „ Whether there is a cuſtom, or modus decimandi, 3dly, whether 
« that every inhabitant, landholder, owner, or occupier of any there 15 a md 
« lands within the ſaid pariſh and titheable places thereof, who 2 
« has meadows or other grounds that produce hay, to mow tithes, in con- 
&« and cut the graſs of ſuch meadows and other grounds every fideration of the 
« year, at the proper and uſual ſeaſons. of the year, at his or ner making 
« their own proper coſts and charges, and the firſt math of e Sale of the 

prop C Jes, firit math into 

% ſuch graſs, after it is fo cut and mowed, to ted and throw hay. 
abroad into weaks or winrows on the ſaid ground, at his and 
« their own proper coſts and charges, and the ſame, at his 
« and their own proper coſts and charges, to gather, take up, 
« and put into cocks, as juſtly and of £qual bigneſs and quan- 
« tity as can be done without fraud and deceit, and at his or 
« their own proper coſts and charges, to ſet out and divide 
« every tenth cock ſo gathered together from the other nine 
« cocks, to and for the uſe of the impropriator or vicar of the 
ſaid pariſh, for the time being, according to their reſpective 
te annual rights and proportions, or for their farmers or agents, 
in full ſatisfaction and diſcharge, and in lieu, as well of tithes 
« of the firſt math of the faid graſs grown, renewed, and in- 


« creaſed in that year, as of all and ſingular the tithes of the 
| R 4 « prafs 


Lag 
* 


— — — 
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Revnars, c graſs of any aftermath or after paſture of the ſaid meadoyy 
2. & or grounds in the ſame year grown, renewed, or encreaſcd 
„cn © thereon !“ 

The other m- ANDIT 1s FURTHER ORDERED BY THE CoURT, as to al 
diſa, as ftated other the moduſes, inſiſted on by the defendants anſwer to the 
in the defend- original bill, in bar of all tithes in kind, thereby demanded, 
for all other the ſeveral titheable matters and things in the ſaid 
original bill mentioned, not comprehended in the ſaid three if. 
the impropriator ſues directed to be tried, and prayed to be eſtabliſhed by the 
and the vicar ſaid croſs bill, that the ſaid moduſes ſhall be, and are hereby 
1 eſtabliſhed, the ſaid plaintiff in the original cauſe, and the de. 
in kind. fendants in the croſs, waiving their pretended right to any 
tithes in kind, for any of the ſaid other titheable matters and 
things demanded in and by the ſaid original bill, and not com- 

prehended in the ſaid three iſſues. 


The originalbil, AND 1T 1$ FURTHER ORDERED, that the defendant to the 
as to the vicar, original bill, R. Long, ſhall be and is hereby diſmiſſed, with 


——— with forty ſhillings coſts. 


A verdict infa= A trial was accordingly had upon the ſaid three iſſues, and 
vour of the mo» upon THE FIRST and THE SECOND iſſues a verdict was given for 
8 the defendants, and the ſaid madigſes found by the jury to 
cyder, and ad. be the very ſame as were ſet forth and charged in the declara- 
far a hoard of tion, and hereinbefore ſet forth; but upon THE THIRD 18SUE 
apples; a verdict was given for the plaintiff; the jury finding that 
a verdi@ againſt there was no ſuch cuſtom or modus decimandi, as ſet forth in the 
the modus as to ſaid iſſue. 


tithe hay. 
VU pon reading the ſaid decretal order of the eighth of 2 
1724, and an ancient decree made in this court, in the cauſe 
of the Biſhop of Exeter v. the pariſhioners of the pariſh of He- 
brocke 5 and alſo the poſtea ; 


The meduſes, 3% TT 138 ORDERED BY THE Cour, on the ſeventh day of Jul 
— 1726, that the ſaid two ſeveral modu/es or cuſtomary payments, 
mentioned and expreſſed in the firſt and ſecond iſſues, ſhall 
be, and the ſame are hereby eſtabliſhed according to the prayer 

of the croſs bill. 


The defendant AND rr is FURTHER ORDERED, that the defendants in 
ordered to ac- the original cauſe ſhall come to an account with, ſatisfy, and 
— OS pay the plaintiff for the tithes of the ſecond, or aftermath, or 
math. after - paſture of the graſs grown and renewed on the ſaid de- 

fendants' meadows or grounds within the pariſh, during the 


time demanded by the bill, 


The deputy to And it is referred to the deputy remembrancer to take the 
W account, but no coſts are to be paid on either ſide to this days 


Rives 


1 MY bac 2 
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: HrtanvT 
Rives, D. D. again FT z HERBERT. — ll 


Staſfordſbire, 23d February 1724. 
THE rector of Swinnerton, in the county of Stafford, claimed The rector of 


tithes of wood under twenty years growth felled in Swin- — in 
nerten Park and the Harleys. — 
of cod felled 

in Swinnerton Park and the Harleys, 


The defendant aid, that for ſeven years laſt paſt he had been, The defendant 
and ſtill was, ſeiſed of Swinnerton Park and the Harleys, wherein n, that the 
are contained ſeveral acres of coppice wood lying in the ſaid — — 
pariſh, in the hundred of Fyrebill; that ſince his being fo ſeiſed, was felled lie is 
about February, in the year 1721, he cut and felled off and from the bundred of 
the ſaid coppice wood, one hundred and twenty-fix cords and £44, in the 
fix feet of coppice wood, and two hundred and twenty-two cords „ 
of ſtack wood, which conſiſted all of oak; and alſo that he had a cuſlom to — 
cut ſeveral quantities of woods, the tithes whereot had been paid ſcribe jn a di. 
to the plaintiff, although he was not duly entitled to any tithes ]]. for all 
from the ſame ; for he inſiſted, that no tithes are due for the * 
ſaid coppice wood and ſtack wood; for that the ſaid coppice gres, 
wood was upwards of twenty years growth at the time the ſame 
was felled and cut down, and the ſaid ſtack wood conſiſted 
wholly of oak which had not been cut down in the memory of 
man, and of the roots of old timber trees which were not tithe. 
able. He alſo inſiſted, that in the hundred of Pyrebill there is, 
and time out of mind had been, a cuſtom, that no tithes are 
payable upon the fall of or for any wood cut down and felled 
within the ſaid hundred of Pyrebill; and that the ground upon 
which the ſaid wood or trees were growing, and from which the 
ſaid coppice and ſtack wood were felled, lie 2nd are within the 
faid hundred of Pyrehill, 


Tax Cour directed a trial at Jaw upon this iſſue, 4 Whe- An iſſue directed 
tt ther there is a cuſtom in the hundred of Pyrehill, in the county to try the cuſs 
« of Staſſerd, in preſcribing in non decimando for the tithe of all 
« wood cut or felled within the ſaid hundred?“ 


The iſſue was accordingly made up; but the plaintiff would The idue taken 
not try the ſame; and upon reading the decree, THE Cour Fe 4+, and 
ordered, that the iſſue be taken pro confe/ſ, and the bill diſmiſſed n ,t 
with coſts, both at law and in equity, 
| Ro. Price. 
F. Pace. 


B. HALE. 


BLAckETT, 


250 N DECREES IN TITHE CAUSES 


8 BLACKETT, Bart. againf FI VX EX, D. D. 
ö Durham, 24th June 1725. 
The owners or THE bill ſtated, that the plaintiffs, the Blacketts, being ſeiſed 


occupiers of . ® in their demeſne as of fee, as tenants in common, of a parcel 
"a _ = — of land, called Gayer's Fields, in the pariſh of Ryton, in the county 
Lo che county of of Durham, had Jet the ſame to the plaintiff Haſtuell, who, 
Durbam, pay a for ſeven years paſt, had been and was then in poſſeſſion 
produs of — thereof as their tenant; that the owners or occupiers of the 
— ſaid field had never paid tithes in kind for any wool or lambs 
tured thereon, in Ariſing thereon to the rector of the pariſh of Ryton, or to 
lien of the tithes any other perſon, but had always paid to the ſaid rector or his 
of theirmilk,and farmer for the time being, fourpence for every twenty ſheep 
not in liev of depaſtured in the ſaid fields, and ſo in proportion for a greater or 
the tithes of the 1 P — 8 

wool and lambs leſs number, on the twenty-fifth of April in every year, as an 
of fuch ſheep. ancient modus or preſcriptive cuſtomary payment, in full ſatiſ- 
8. C. 8. Mod. faction for the tithes of wool and lambs, 


«1 1 The defendant admitted that the Blacketts were ſeiſed of 
C. Rayn. 2 12, Gaver «Fields, as mentioned in the Hill; and that the plaintiff Hy/- 
11CO, 2vel/ farmed the ſame of them; and inſiſted, that the owners or 
occupiers thereof had, time out of mind, paid, and of right ought 
to pay, to the rector or his farmer, fourpence for every twenty 
ewe ſheep depaſtured yearly in the ſaid field, and ſo in propor- 
tion for every greater or leſs number, upon the twenty-fifth of 
April in every year, as an ancient modus for the tithe of the milk 
of the ewes depaſturing there, and not for and in lieu of the 
tithes of lambs and wool, as ſtated in the bill; that the milking 
of ewes in the ſaid field, and elſewhere in Ryton, was ancienthy, 
and within memory, much uſed; and though of late in many 
places diſuſed, yet that the faid medus was ſtill continued, not 
only in the ſaid fields, but in many places in Ryton; and in all or 
moſt of the ſaid places, the tithes of wool and lambs had been and 
were paid in kind, or ſome other ſatisfaction made, beſides the 
fourpence a ſcore, in lieu thereof; and that the owners of the 
ſaid fields had anciently and frequently, b ſides the fourpence 
a ſcore, paid tithes in kind, and compounded or made ſatisfaction 
for the tithes of wool and lambs for the ſaid fields, 


Tun Court directed a trial at law on the following iſſue, 
« Whether fouryiſſce in the ſcore of ſheep, and ſo in proportion 
« for any greater or leſs number, be payable for the tithes of 
« wool and lambs for the ſaid Gayer's Fields, in the pariſh of 
« Ryton, in tfe county of Durham, yearly, on Saint Mark's Day, 
« or not ?” 


A trial was accordingly had; and after evidence given on 
both ſides, the plaintiff was nonſuited. 


4 The 
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The cauſe came on for further directions on the twelfth of Bzacxzre 


December 1726; and upon reading the decree and poſiea ; 


Ir 15 ORD RED, that the bill be diſmiſſed, with coſts both at 
law and in equity. 
and in equity, Tuo. PENGELLY, 
B. HAL E. 
Law. CARTER, 
J. Cours. 


E6ERTON agar STILL, 
Kent, ib June 1725. 


T* rector of Cowden, in the county of Kent, claimed tithes, 
both great and ſmall, in kind (wood only excepted), and 
alſo all oblations and Eiter offerings pavable by the inhabitants 


of the ſaid pariſh, particularly the tithes of calves and ſheep, 
ſince Michaelmays 1721, 


againſt 
FinnEY, 


Tatx. Trau, 
11 G0. 1. 


The rector of 
Cvcuden, in Kent, 
claims Eater of. 
ferings, and the 
tithes of calves, 
lanbs, and woal. 


S. C. Bunb. 198. 8. C, Rayn, 220. 


The defendant ſaid, that no Faſter offerings were due; that 
he held arable, meadow, and paſture land in the ſaid pariſh, 
and had kept thereon milch cows, the tithe milk of which the 
plaintiff had received in kind; that he had alſo a number of 
calves, but that no tithes ought to be paid for calyes that died 
or were brought to the plough or pail; and he admitted, that he 
had not paid tithe for the other calves, becauſe when he took the 
tithes of calves, lambs, and wool, in kind, he, the defendant, 
had carried on the call of thoſe articles to the number of ten, 
and carried over the odd numbers till they ſhould amount to 
ten. He further ſaid, that one part of his lands in the ſaid 
rectory is called Rowens, of which he had paid the tithe of the 
hay of the firſt crop; and that it was afterwards uſed for after- 
paiture to feed his cattle on; and he inſiſted, that na tithe was 
due for the after-pa':ure ; and he ſet forth his other titheable 
matters and things and his tithe agiſtment; and denied, that 


Eeofter offerings were due, 


The plaintiff replied, and ſaid, that as to the tender of the 
tithes of hemp, and agiſtment of barren and unprotitable cattle, 
with the proportionable coſts in the ſaid gefendant's anſwer 
mentioned, he was willing to accept the fame; but as to all 
other demands of his bill, he would maintain them to be 
true: the defendant rejoined ; and witneſſes were examined on 


both ſides, 
Upon reading the bill, and the proofs taken in the cauſe, 


Ir 


The defendant 
1ays, there is no 
cuſtom to pay 
Ea/'cr offerings, 
and that they are 
not due of come 
mon riglit z 


that he paid one 
calf, one lamb, 
and one fleece in 
every ten, and 
no tithes for the 
odd numbers 
under ten; but 
that he carried 
them over until 
each article 
ſnould amount 
reſpectively to 
ten. 


The recto in- 
fiſts th t Exfter 
offc rings areduey 
and tat ic is 
entitled to the 
tenth of the vas 
lue of the dd 
nunb-rs, and to 
otlier ti-lies. 
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EcxxTon IT 1$0RDERED BY THE Cour, that the defendant do come 
Jin to an account with the plaintiff for his Eaſter frings and the 


en tithes of wool, calves, lambs, pigs, and goſlings, pro rata for all 
— _ of odd numbers under ten, as well as above the number of ten, for 
wafer e ag the time in the bill demanded. 9 
1 GiLBERT, Baron. 
_ cw, Pack, Baron. 


nen. Texm, * Foor againſt Huxsr. 


Bedfordſhire, 11th November 1725. 
The vicar of THE bill ftated, that the plaintiff, about the month of Aſarch 


— * 1717, was lawfully inſtituted, &c. into the vicarage of 
claims tithes in Harlington, in the county of Bedford, and entitled to all the 
kind. tithes of milk, calves, wool, lambs, pigs, poultry, eggs, apples, 


pears, gardens, other ſmall tithes, and Eafter offerings ; that 
the defendants, for three years paſt, had held and occupied in 
the ſaid pariſh ſeveral orchards, gardens, and yards, in which 
they had grown and gathered great quantities ef apples, pears, 
and other fruits; that they had alſo ſeveral lands, on which they 
had kept cows, which had produced many calves, and given 
great quantities of milk; that they alſo had ſows, which had 
littered pigs ; ſheep and ewes, which had lambs and wool ; and 
poultry, which had laid eggs; the tithes of all which amounted 
yearly to a conſiderable ſum from each defendant ; but which 
they had refuſed to pay, either in value or in kind. The bill 
therefore prayed that the defendants _— ſet forth the quan- 
tities, qualities, and values of their tithes, and pay the ſame, 

together with their Eaſter offerings. 
The defendant The defendant Hurſt admitted, that the plaintiff was lawful 
Hen ters up a vicar of the pariſh z but denied that he was entitled to any ſmall 
— a — ies o tithes in kind; and, after ſetting forth what lands he farmed in 
the ſmall tithes the pariſh, ſaid, that the vicar was only entitled to certain ſums of 
of Ila Farm, money in lieu thereof; and that his predeceſſors had always ac- 
and 28s. a year cepted fix ſhillings, payable by balf-yearly payments at Michaet- 
as lanes i mar and Lady Day, in lieu of all ſmall tithes and Zafeer offerings 
ig growing due for his farm ; one pound, eight ſhillings, for 
all the ſmall tithes of forty-eight acres and one rood of arable 
land in he common fields of Harlington, belonging to A. Wingate, 
thirty-nine acres and one rood whereof were in his, the defend- 
ant's, occupation, and for which he had always paid one pound 
fix ſhillings, and the tenant two ſhillings, for the other nine 
acres ; and that the ſaid ſums had always been accepted in lieu of 
tithes in kind, of which no demand had ever before been made; 


that, in purſuance of the ſaid cuſtom, he bad yearly paid twelve 
ſhillings 
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at Michaelnat and to the plaintiff's prede- Poor 

ceſſors, in licu of all tnall eas rye — Harm y — 

certain farm formerly n the poſſeſſion of W. Avery, two parts 

whereof the ſaid defencant became tenant at of Michaelmas 1719 

and that two ſhillings and ſixpence wes a juſt proportion thereof 

for the other part at Mchae/mas 17203 that he, the defendant, 

had never refuſed to pay the accuſtomary payments, and had 

tendered the fame to he plaintiff, which he had refuſed to 

accept; that notwithſtading the ſaid cuſtoms, the defendant 

had offered to pay the plaintiff his tithes in kind; but that he 

demanded a rate of fivezence in the pound, and afterwards of 

ſevenpence in the pound in ſatisfaction of tithes in kind; that and infifts, that 

in the year 1720, he, thedefendant, carried the tenth meal of all n „f his 

the milk his cows had pnduced from the firſt of May to the e ka” apy 

laintiff's houſe 3 and tht he had taken of the ſaid defendant kind; and 
that year all his tithe wol in kind; and he ſet out an account 

of all his tithes on the ſaid arm from March 1717,and the values, 

except the tithes of milk nd wool ; and ſtated, that the uſual dar there are 

method of tithing cocks ad hens in the faid pariſh was three an e880 for e- 

eggs for each cock, and tweeggs for each hen, yearly ; and that wo eggs for e- 

he had never heard that titk eggs were paid; that the plaintiff very hen, paya- 

had never demanded any fer offerings ; and that he believed die in licu of 

none were due or ever paic to the former vicars; but, on the 

contrary, the aforeſaid ſevral cuſtomary payments had been 

paid to and accepted by the aid plaintiff and his predeceſſors in 

lieu of ſmall tithes; and theefore he did not pay or ſet out 

his ſmall tithes, except th«tithe milk and the tithe wool in 

the year 1720. | ? 

The defendant Parkus ſaid that for all the time the plaintiff The defendant 
had been vicar of the pariſh1e rented of and from the Drapers 3 — * 
Company, in London, as truſtee for the hoſpital of Oalingbam, in farm * calle 
. Berkſhire, one meſſuage, calld the Mill or Grange Mill Houſe, Mil Hae 

and a ſmall piece of ground, ad alſo a paſture, called Hipwicks, Grange, and two 
otherwiſe Hempwicks, contaiing about two acres ; that theſe — ; _ 
were all the lands he held i the ſaid pariſh ; that the faid the aid farm 
Mill Houſe and lands were, arl had been time out of mind, and lands were 
free from all manner of tithes vhatſoever, as having been part formerly par- 
or parcel of the poſſeſſions of the late diſſolved monaſtery or — 8 
Abbey of Wooburn ; that the ſai Mill Houſe and lands came to — by 3 * 
the crown by virtue of the 31 Hen. 8. c. 1 3. ; that the abbots the ſtatutes of 
thereof, before and at the time of diſſolution, held the ſame 31 Hen. 8. c. 3. 
free from ali tithes whatſoever or compoſition for tithes; and 8 mn — 
that they came, fo freed, to the:rown, and had been held ever fg. w 
ſince tithe free by the owners r occupiers thereof; and that 
it is provided by 2. Edw. 6.c13. „that no perſon ſhall be 
<«< ſued or compelled to pay ay manner of tithes for any 
*«« manors, lands, tenements, or hereditaments, which by the 
« laws of this realm, or by anyprivilege or preſcription, are 
not chargeable with the {ame ;' and be prayed the benefit of 
the 
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Foo v the faid act. He admitted, that he was ance prevailed upon to 

four ſhillings as a compoſition for tle ſanic; but inſiſted. 
that he had paid the ſame in his own wrong; and that i 
Eafttr offerings or other ofterings were ce to the plaintiff fgs 
the reaſons aforeſaid : and he ſet forth the titheable matters 
which he had on the ſaid farm. 


The defendant The defendant Monk ſaid, that he hed of the ſaid company 
Monk — — a meſſuage and yard, and two cloſes, alled Prior Fields and 
ET ang Zaſtmead; and inſiſted on and ſet up the ſᷣme exemption for them 
Faſt Mead, as the defendant Barkus had ſet up or his lands. He af 
which were alſo alledged, that no tithes whatſoever in ind had ever been pa 
* * W to the vicar for the farm and lands wich he occupied, called 
> "ke os : Allford's Croft, the Flome Cliſe, and tie Orchard Cloſe, or any 
that he alſo holds Other lands in the ſaid pariſh ; but tht a yearly compoſition of 
Alford's | Cloſe, twenty ſhillings had been paid to the vicar half. yearly at Lady 
the Home Cloſe, Day and Mickaclmas Day, for all ſmil tithes and dues for the 


— —— ©, ſame (and for another parcel of land called Oatfield, which he 


ther with a cloſe did not hold); and he tendered the ſid twenty ſhillings, which, 
called Oarfield, he ſaid, exceeded the value of his ithes in kind; and he {et 
— a com- forth his titheable matters and vings (except milk); and 
— l 293. averred, that he had paid to the plaintiff three ſhilllings for 

Eafter offerings ; but ſaid, that hevelieved they were not due, 


for that the faid twenty ſhillings ayear covered all his ſmall 


HounzsT. 


tithes, 
The evidence The plaintiff replied ; the deferlant rejoined 3 and witneſſes 
read, were examined on both ſides z anc on hearing what was infifted 


upon by counſel on both ſides; an upon reading the miniſter's 
accounts of the rents of the ſaid mnaſtery or abbey of M ooburn 
for one year from Michaelmas, in ve twenty-ninth year of Henry 
the Eighth ; alſo letters patents, dted the firſt of June, in the 
thirty-firſt year of Henry the Zghth, and the twenty-firſt of 
April, in the ſixth year of Deen Elizabeth ; an indenture, 
dated the ſixteenth of July, in he twelfth year of James the 
Firſt ; the like the fourth of December in the ſame year; 
the like the eighteenth of OSber 1663; and reading the 
proofs taken in the cauſe ; anchearing what could be further 
alledged by counſel on both fide ; 


The Mil! Hoſe Thr CourT was of opinion, nat the meſſuage called the A, 
Grange, Hi?" or Grange Mill Houſe, and the ands called Hipwicks, otherwiſe 
Fir, and 4% FHempavicks, in the occupationof the defendant Brrkus ; and 
Meads, dechared likewiſe the lands called Pri Fields and Ea? Mead, in the 
to be tithe free ; Occupation of the defendant font, were exempted from the 


payment of tithes, 


and the bill a= IT Was THEREFORE ORD%ED BY THE CourrT, that the 

_ Mert and bill, as far as it ſeeks to be rekved againſt the defendants Mont 

. 5 _ and Barkus touching the pament of tithes for and in reſpect 
e . . 

faid lands. of the lands exempted therefom by, virtue of the aforeſaid ſta- 


tutes, 


ov = 
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tutes, be, and the ſame is hereby abſolutely diſmiſſed with coſts Foor 
2s to the defendant Barkus, to be taxed by the deputy remem- = gif 


; H UKST. 
brancer. 


And upon the plaintiff's offering to accept twenty ſhillings The plaintitr ace 


by the defendant Mons anſwer cepts the 205. as 
> your Fenguren by 8 : to Alferd's Cloſe, 
E.. 


Ir is FURTHER ORDERED, that the defendant Mont do pay to Cots. 


the plaintiff his coſts of this ſuit to the time of putting in his 


anſwer to the bill; but that the plaintiff do pay to the defendant 
all his coſts from the time of putting in his anſwer as aforeſaid, 
and afterwards ; to be taxed by the deputy, to whom it is hereby 
referred to tax the ſame; 


AND ir 1s FURTHER ORDERED BY THE Cour, that the The defendant 
defendant Hurſt do come to an account before the deputy for Hurſt ordered to 
what is due to the plaintiff from him for and in reſpect of the — ** 
tithes and Eaſter offerings in the bill mentioned; the coſts 
reſerved as to the account. 


The deputy remembrancer, on the twenty-ſeventh day of June 
laſt, made his report; and upon reading the decree and report 
without exceptions z 


IT is ORDERED, that the report be confirmed ; and that the The report con- 
ſaid defendant do forthwith pay to the plaintiff two pounds, firmed. 
thirteen ſiillings, and threepence, for the tithes of apples and 
other garden ſtuff, and for tithes of calves, milk, pigs, lambs, 
wool, and eggs, together with his coſts of this ſuit, to be taxed, 


Tuo. PENGELLY. 


B. Hare. 
J. Courxs. 
Hansox again? FIELDING. HicanyTenn 
Warwickſhire, 21ft February 1725. Wen 


FPHE bill ſtated, that F. Hanſon, the father of the plaintiff, ne hay impro- 
was, in his life-time, ſeiſed in fee of all the tithes of corn, priator of 8. 
grain, wo?l, lambs, and hay, within the pariſh, precincts, and des and Farracte, 
boundaries of Shilton and Barnacle, in the county of Warwick ; — IE 
that on his death the ſame deſcended to Francis Hanſon, his eldeſt = wes _—_— 
fon and heir; that Francis Hanſon, by indenture of leaſe, dated Barnacle. 
the twentieth of Auguſt 1692, demiſed the ſame to B. Fielding, a 
to hold one moiety thereof from the twenty-ſixth of March 3. C. — 
1701 for twenty-one years, and the other moiety for ten years; 225. 


that on the death of the ſaid B. Fielding, the defendant, his 


eldeſt ſon and heir, became poſſeſſed of the ſaid leaſe, as exe- 
cutor and adminiſtrator to his father; that Francis Hanſon the 
fon died in the year 1697; that by his death the eſtate and 
inheritance of the ſaid tithes deſcended and came to the plaintiiF 

Hanſon, 
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Hanſon, as brother and heir; that the term of twenty-one year: 
expired on the twenty-fixth of March 1722, and the term of ten 
years on the twenty-ſixth of March 1723; that the plaintif 
Norton, knowing that the faid tithes were much underlet, offered 
the ſame to the defendant at forty- ſix pounds a- year, which he 
refuſed to accept; that thereupon he let the ſame to the plaintiff 
Brown to hold for twenty-one years, and executed a leaſe to 
him, dated the tenth of May 1723 ; that the defendanr, ſince 
the expiration of the ſaid leaſes, had cut and carried away corn 
and hay growing on his lands in the manor of Barnacle, in the 
pariſh of Shilton, and had fed and depaſtured ſheep thereon ; 
and that he refuſed to pay any tithes of corn, grain, hay, wool, 
and lambs, to the faid plaintiffs, and not only kept the ſaid tithes 
to his own uſe, but refuſed to give the plaintiff any account 
thereof, The bill therefore prayed an account, and ſatisfaction 
for the ſame. 


The defendant appeared and anſwered (a); the plaintiff 
replied ; the defendant rejoined ; and witneſſes were examined 
on both ſides ; and upon opening the bill, and reading an aff 
davit of ſervice of ſubpzna to hear judgment; and no counſel 
appearing for the defendant ; and reading his anſwer ; Tag 
CourT ordered the defendant to account for the value of the 
tithes of corn, grain, wool, and lambs, which he had in Barnacle, 
and the titheable places, as demanded by the bill ; and that the 
deputy remembrancer do take the account, unleſs cauſe be 
ſhewn to the contrary ; the ſaid defendant firſt paying five 
pounds coſts before he be heard. 


On the twelfth of May 1725, upon hearing counſel for the 
defendant ; and upon reading a copy of an inrollment of a grant 
of the fifteenth of December, in the fourth year of Edward the 
Sixth, to Sir R. Sadler and L. Wynton another grant of the 
twenty-firſt of May, in the fifth year of James the Firſt, to H. 
Nicholls and another; an indenture of the twenty-third of ay, 
in the fifth year of James the Firft, between the ſaid Nicholls and 


Fielding ; another indenture of the fifteenth of September 1653, 


between B. Fielding and 7. Major and others; ſeveral court rolls 
relating tothe manor of Barnacle ; the regiſter book of the prior 
and convent of the city of Coventry, now remaining in the cuſtody 
of the firſt ſecondary of this court; a ſurvey or terrier of Sowe,dated 


(a) It is ſaid, that the defendant, as the priories, with al! privileges, U.. 
to the manor of Barnacle, inſiſted by his were veſted in the crown; that no tithes 
anſwer, that the manor was part of the in kind had been paid for this manor ; 
poſſeſſions of the priors of Saint Fobn of and that, upon debate of this exemp- 
Jeruſalem ; that the ſaid poſſeſſions were tion, Tut Cob ſeemed all of opi- 
exempted from the payment of tithes nion, that it was a good diſcharge ; but 
ere. propriis manibur, Oc. and then that the plaintiff aſterwards failed in 
et forth the ſtatute 31. Hen. 8. c. 13. making out his title; and upon that 
with the clauſe of diſcharge, and alſo the bill was diſmiſſed, S. C. Buab. 
the ſtatute 32. Hen. 8. C. 20. whereby 212, 


the 
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the ſixth of September, in the ſeventh year of Queen Elizabeth ; 
ſeveral deeds relating to the defendant's eſtate at Burnacle ; 
certain letters patent, dated the twenty-fixth of May, in the 
thirty-fifth year of Queen £/rzabeth, containing an exemplifica- 
tion of certain interrogatories and depoſitions of witnefles in a 
cauſe depending in the court of chancery, Ag/tonby v. Butler : 
the roll or ſurvey of eccleſiaſtical benefices, taken or made 
in the twenty-ſixth year of Henry the Eighth, and now remain- 
ing in the firſt fruits office, and exhibited in bar to the plaintiffs 
title to the tithes of wool and lambs claimed by the plaintiffs in 
their bill; a leaſe from D. Slater, clerk, vicar of Anfty and 
chaplain of Shilton, to the defendant, dated the firſt of May 
1725, whereby the ſaid vicar demiſed to the defendant all his 
tithes and dues within the chapelry, boundary, and precincts of 
Shilton, as in the ſaid leaſe is mentioned; an indenture, dated 
the third of January, in the twelfth year of Charles the Second, 
from R, Taylor, of a , to R. Normanton, whereby he demiſed 
to him the tithes of corn and grain for two thouſand years 
and a pepper- corn yearly rent; an inrollment of a grant made 
the twenty-third of Fuly, in the ſecond year of Philip and _— 
to T. Reeve and G. Iſham ; an original grant made to T. 
Grevis under THE GREAT SEAL oF ENGLAND, dated the twelfth 
of April, in the ſeventeenth year of James the Firſt ; all the 
depoſitions taken on both fides ; and upon long debate of the 
matter; 


IT is ORDERED BY THE Cour, that the bill be diſmiſſed, 
with coſts to be taxed for the detendant by the deputy remem- 
brancer of this court. | | 
Ixrr. GILBERT. 
Ro. Price. 

F. PAGE. 
B. HaLE. 


— 


BAT E againſt HowLAND ; et e Coutra. 
Kent, 6th July 1726. 


THE rector of Warehorne, in the county of Kent, by his bill 
ſtated, that he was lawfully entitled to all predial, mixed, 

and perſonal tithes, both great and ſmall, ariſing in the ſaid 
pariſh, or to ſome recompence for the ſame ; that the defendant 
Hodges from the firſt of Mi 1721, and the other defendants 
from Michaelmas 1719, had occupied, in the ſaid pariſh, ſeveral 
quantities of marſh and other lands, together with ſeveral gar- 
dens and orchards of great yearly value z that they had made hay, 
and had kept, fed, and depaſtured milch cows, dry cattle, ſheep, 
mares, and ſows thereon, and from which they had calves, lambs, 
colts, pigs, milk, and wool ; that they alſo had all ſorts of 
Vol. II. * roots, 
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HANSON 
againſt 
FizLDING, 


The bill is diſ. 
miſſed with 
coſts, 


Tain, Trau, 
12. GEO, 1. 


The rector of 
Parekorne, in 
Kent, claims 
tithes in kind, 
excepting corn, 
wood, and hops, 
rom all kinds of 
land, whether 
Lund or Marjþ 
Land, and alſo 
all ti: hes ar. ſing 
on part ot his 
glede land then in 
the occupation 
cf one oſ the de- 
tendants, 
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lar: roots, fruits, hemp, flax, nurſery trees, poultry, bees, vn, 
—_— 0 honey, eggs, and divers other titheable matters (corn, 
«t 2 Contra, and hops only excepted), and had taken the ſame away, without 
ſetting forth the tithes thereof, or making him any recompence 
for the ſame; that the defendant Brown had, for two years 1:4 
paſt, rented of him part of his glebe lands, and had cultivated 
thereon, over and above the titheable matters above-mentioned, 
all ſorts of corn and hops, the tithes of which were due to him, 
as well as Eafter offerings, but which the ſaid Brown had refuſed 
to pay. The bill therefore prayed a full diſcovery, an account of, 
and a ſatisfaction for all the ſaid tithes. 


The defendants The defendants admitted, that the plaintiff was rector of the 
ſay, that all the pariſh, and entitled to receive all manner of tithes therein, or 
333 ſome ſatisfaction in lieu thereof; and that they had converted to 
guiſhed either as their own uſe the ſeveral titheable matters and things growing 
Upland or as and being upon the ſeveral lands they held and occupied ; the 

Land ; quantities, qualities, and values of which they ſet forth ; for that 
and — K '* their lands of every kind, gardens, nurſeries, orchards, and all 
a an acre Other lands whatſoever in the ſaid pariſh, had been immemo- 


for the Upland, rially called and diſtinguiſhed by no other names than Upland 
ey and Marſh Land; that all and every occupier of Marſb Land 
acre 


8 had immemorially, on Michaelmas Day in every day, paid to the 
— 4 t>o the rector of the pariſh, or his leſſee, one ſhilling an acre, and no 
rector on every more, for every acre of Marſh Land in their poſſeſſions in the 
Michaelmas Day, (aid pariſh, except when the ſame had been ſown or planted with 
n—_—_ —— corn and grain, hemp, flax, or hops, as a modus in lieu of the tithes 
are ſowed with Of hay, paſture, and all the ſmall tithes, excepting the tithes of 
corn, grain, hemp, flax, and hops, yearly ariſing upon the ſaid Marſb Land; 
hemp, flax, or and ſo after that rate for a greater or leſs quantity than an acre 
planted args of ſuch - Marſb Land; and that the ſaid ſum of one ſhilling 
all — —— had been conſtantly and immemorially accepted by the rector 
paſturage and of the ſaid rectory for the time being, or by their leſſees, as a 
ſmall tithes ariſ- modut, and in lieu of the tithe hay and paſture and all ſuch 
ing thereon, ex- tithes as aforeſaid : and they inſiſted, in the like manner, of four- 
hk. 9 pence an acre for Upland, with the ſame exception, in lieu of the 
and hops, * tithes of hay, paſture, and all ſmall tithes as aforeſaid z and they 
averred, that no tithes in kind, either for hay, or for any {mall 

8 tithe (except for flax, hemp, and hops) had ever been demanded 
by any former rector or leſſee; and that no pretence had ever 

before been made to any other recompence for tithes than 

according to the modiſes before ſtated : and they ſet forth the 

ſeveral ſums due from them to the plaintiff in lieu of tithes, 

according to the modigſet, which they ſaid they had always been 

ready to pay, and which they offered by their anſwer to pay to 

- the plaintiff, together with the coſts. | 
The plaintiff replied, and the defendants rejoined. 

The landholders "Phe owners and occupiers of lands in the ſaid pariſh, as well 
1 on behalf of themſelves as on behalf of the ſeyeral other owners 


meduſer, and 
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and occupiers of land in the ſaid pariſh, alſo filed their croſs b, Bars 
| the plaintiff Bate, praying, that the modu/es ſet forth in ©£*ivf 
tint to the original bill might be eſtabliſhed. | HowLand z 


The rector put in his anſwer to the effect of the original 
bill. 0 


The plaintiffs replied; the defendant rejoined ; and wit- The evidence 
neſſes were examined on both ſides; and upon opening the , 
original bill, and reading an order made on the twenty-ſevemth 
of April laſt, whereby all parties were to appear gratis at the 
hearing of both cauſes z and upon reading the anſwer of the 
defendants in the original cauſe, no counſel attending for them 
to open either the anſwer or the croſs- bill; 


Taz Coux r ordered the defendants to the original bill to and the defend. 
account with the plaintiff for their tithes in kind for the time Io * 
demanded by the bill, except ſuch as the rector had waived by 
his replication ;z that the deputy remembrancer ſhould take the 
account; and that he croſs bill ſhould be diſmiſſed, unleſs cauſe 
were ſhewn to the contrary ; the defendants firſt paying five 
pounds coſts for this day's attendance before they were heard. 


The defendants paid the five pounds coſts; and on the The cauſe re- 
ighth of December 1726, the cauſe came again before the _— 
eig : : g a ſues directed to 
court ; when, upon opening the pleadings, THz CobRr directed uy, 
2 trial at lau upon the two following iſſues, viz. 

Finrr, 4 Whether all and every occupiers of Marſh Land ai, The modes 
« within the pariſh of Warehorne have, time out of mind, paid, every acre of 
te or ought to pay, every Michaelmas Day, to the rectors of the Mae Land. 

« ſaid pariſh, or their leflee or leſſees, for the time being, one 
« ſhilling an acre, and no more, for every acre of Marſh Land 
« in their reſpective poſſeſſions within the ſaid pariſh (except 
« when the ſame hath been ſown with corn or grain, or with 
« hemp or flax, or planted with hops), as a modus, and in lien 
« of the tithe of hay and paſture, and all ſmall tithes (except 
« the tithes of hemp, flax, and hops), yearly ariſing upon the 
« Marſh Land in their reſpective poſſeſſions within the ſaid 
« pariſh and the titheable places thereof; and ſo after that rate 
« for a greater or leſs quantity than an acre of ſuch Marſh 


te Land in their reſpective poſſeſſions.“ 


SECONDLY, * Whether the occupiers of Upland within the 2% The medus of 
« ſaid pariſh and the titheable places thereof have, time out of — = 
« mind, paid, or _ to pay, yearly, every Michaelmas Day, Cirland. 


ci to the rector or rectors of the ſaid pariſh, or their lefſees or 


« leſſee for the time being, fourpence an acre, and no more, 
« for every acre of [/pland in their reſpective poſſeſſions within 
« the ſaid pariſh and titheable places thereof (except when the 
« ſame is — with corn or grain, or hemp or flax, or planted 
« with hops) ; and fo after that rate for a greater or leſs 

8 2 « quantity 


.. 
The jury find 
both the moduſes 
in favour of the 
landholders, 
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te quantity than an acre of ſuch Upland in their reſpective poſ.. 
« ſeſſions within the ſaid pariſh or titheable places thereof, as 
cc modus, and in lieu of the tithe hay and paſture, and all ſmall 
e tithes (except the tithes of hemp, flax, and hops), yearly ariſing 
ce upon the Uplands in their reſpective poſſeſſions within the ſaid 
c pariſh and titheable places thereof.” 


A trial was accordingly had ; and thereupon the jury found 
their verdiCt as to THE FIRST ISSUE, © that all and every the 
&« occupiers of Marſh Land within the pariſh of Warehorne, from 
“ the time whereof the memory of man is not to the contrary, 
cc had paid, or ought to have paid, to the rectors of the pariſh 
« aforeſaid, or their leſſee or leſſees thereof for the time being, 
« one ſhilling, and no more, for every acre of Marſb Land in 
« their reſpective tenures within the ſaid pariſh (except when 
« the ſame was ſown with corn or grain, or with hemp, flax, or 
« hops), as a modus, and in lieu of tithe hay and paſture, and all 
cc ſmall tithes (except tithes of hemp, flax, and hops), yearly 
« ariſing upon the Marſh Land in their reſpective tenures 
« within the ſaid pariſh and titheable places of the ſame ; and 
« fo after that rate for a greater or leſs quantity than an acre 


C of ſuch marſh land as the ſaid defendants had alledged by the 


The peſtea read; 


and both the o- 
riginal bill and 
the croſs bill are 
diſmiſſed with 
coſts, 


© plea.” —And as to THE SECOND ISSUE, the jury by their verdict 
found, That the occupiers of Upland within the faid pariſh and 
ce titheable places thereof, from the time whereof the memory 
« of man is not to the contrary, had paid, or ought to have 
« paid, yearly, on the aforeſaid Feaft of Saint Michael the 
« Archangel, unto the rector or rectors, or their leſſee or leſſees 
« forthe time being, fourpence, and no more, for every acre of 


e Upland in their reſpective tenures within the ſaid pariſh and 


tc titheable places of the ſame (except when the ſame was ſown 
& with corn or grain, or with hemp or flax, or planted with 
cc hops); and 2 after that rate for a greater or leſs quantity 
« than an acre of ſuch Upland in their reſpective tenures within 
« the ſaid pariſh and titheable places of the ſame, as a modi, 


« and in lieu of tithes of hay and paſture, and of all ſmall tithes 


« (except the tithes of hemp, flax, and hops), yearly ariſing 


d upon the Uplands in their reſpective tenures within the faid 


tec pariſh and titheable places of the fame, as the defendants had 
« alledged by their plea.” | 


On the fixth of December 1728, theſe cauſcs came on for 
further directions; and upon hearing counſel for all parties; 
and reading the decree and poten; and on full debate of the 
matter; 


Tax Couxr ordered, that he original bill be diſmiſſed, with 
coſts both at law and in equity; and that he cro/s bill be diſ- 
miſſed, with coſts in equity, | 
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PzIRCE again WARRENER, | Tay, Tum 
12. X . * 
Wilſhire, 6th July 1726. 2 


FRE bill ſtated, that the plaintiff had been, for four years The vicar of 
paſt, duly inſtituted and inducted in the vicarage and pariſh Ctirtcn, in Mut- 
church of Chirton, in the county of Wil:s ; that thereby, and by —— mw the 
virtue of fome ancient endowment, ufage, cuſtom, preſcription, — — — — 
or otherwiſe; he was juſtly entitled to all tithes of graſs and hay tithing of Cen- 
within the ſaid pariſh, ſave only the tithes of three meadows vort, in the pa- 
within the manor and tithing of Connect, in the ſaid pariſh, the ih of Chron, 
tithes whereof, the plaintiff admitted, were, by ſome ancient of ent n, only 
preſcription or otherwiſe, due to the owners of the impropriate qgows in Connect, 
tithes of the manor of Chirton, in the ſaid pariſh ; that the de- called be Ru- 
fendant, from Lady Day 1720, had occupied land in the ſaid — the e 
manor of Connock, amongſt which were two of the three mea- ma many: 
dows aforeſaid, of which the tithes do not belong to the vicar ; ys, we tithes 
but that the tithe hay and graſs of all the reſt did belong to him; of which belong 
that the ſaid defendant had cut down clover and other graſs do the impropri- 
growing on the ſaid lands, and made it into hay, and converted ** 3 
it to his own uſe, without ſetting out the tithes thereof, on a 

pretence that the ſaid tithes belonged to him as poſſeſſor of the 

impropriate tithes of Connect ; but that, in truth, they belonged 

to the impropriator of Chirton. The bill therefore prayed, that 

the defendant might anſwer the premiſes, and true diſcovery 


make of the ſeveral matters charged in the bill. 


The defendant admitted, that the plaintiff might be inſtituted The deſendant 
and inducted into the vicarage, and entitled to receive ſome {ſmall denies that the 
tithes, Zafter offerings, and oblations, incident thereto z but de- vicar of Chirten 
nied that he, or any of his predeceſſors as vicars there, had ever — men 
any legal right to the tithes of all or any ſorts of graſs and hay the tithing of 
annually ariſing within the ſaid tithing of Connocł, in the ſaid pa- Cm, and 
rith ; for that the manor of Chirton, the demeſne lands, all claims the fame 
houſes, lands, commons, royalties, the advowſon of the church, de de a 
the glebe lands thereof, all tithes of what nature or kind ſoever, Cm; ſtating, 
and all the rights, members, and appurtenances, to the ſaid that the manor 
church belonging, were, about the reign of Henry the Fourth, ofChirtnconſiſts 
given to the prior and convent of Saint — the ang. „ 


monly called Louthmay, firſt founded in Wales, and afterwards — — 


removed in or near to Glouceſter, and dedicated to the Virgin niz dat the ſaid 


Mary; that the ſaid manor, at the time of its donation to the manor belonged 
laid prior and convent, conũſted, and ſtill conſiſts, of two tith- — 2 — 
ings, namely, the tithing of Cherington, otherwiſe Chirton, and dme, on the 
the tithing of Connoct, otherwiſe Conck ; that the ſaid tithings, diſplution of the 
houſes, lands, glebe lands, tithings, hereditaments, and appurte- priory, into the 

L d b he ſaid hands of the 
nances, to each of them belonging, were granted by the ſaid n; and t 
prior and convent diſtinctly, in ſeparate leaſes, under diſtin&t g "z,.44 
rents, and had ever ſince continued diſtinct; that on the diſſo- granted the tith- 
ing of Connocb, and all the tithes thereof, and that it came by meſne conveyances to his anceſtor, 
under whom he claimed, 


83 lution 
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Pzrxex lution of the ſaid priory, the ſaid manor, tithes, and premiſes, 
* Tai with the other poſſeſſions of the ſaid priory, were given and 
2 granted to King Henry the Eighth, in whoſe reign a true account 
and particular — returned into the augmentation court; 
that King Henry the Eighth was ſeiſed of the ſaid manor and pre- 
miſes, after the determination of the particular eſtates then 
exiſting, from grants made by the ſaid prior and convent; 
that the ſame deſcended to Queen Elizabeth ; that Queen Elira- 
beth, by letters patents of the fifth year of her reign, demiſed 
the faid meſſuages, lands, tenements, glebe lands, and tithes 
both great and ſmall, of what nature or kind ſoever, in' the ſaid 
tithing of Connoct, in the ſaid pariſh of Chirton, for a term of 
years, to E. Barnard and his aſſigns; and afterwards, in the 
fourteenth year of her reign, to Lady Stafford; and afterward:, 
in the thirty-third year of her reign, to Richard Pavie, for a term 
of years; that the reverſion and inheritance thereof deſcended 
to James the Fin; that James the Firſt, by letters patent, in the 
ſixth year of his reign, granted the ſame to R. Moore and 
F. Phelps, their heirs and affigns for ever, which ſaid grant i 
recited verbatim in his anſwer ; that all the premiſes ſo demiſed 
were, by the ſaid R. Moore and F. Phelps, granted and conveyed 
to the defendant's anceſtors, under whom he claimed ; and he 
infiſted on his right and title thereto, and to receive and take the 
ſame as his anceſtors had always done. He denied that the 
plaſntiff, or any of his predeceſſors as vicars of Chirton, had 
always received the tithes of all ſorts of graſs and hay, and 
particularly of clover graſs, from the time of its being firſt ſown 
in the ſaid pariſh, within the ſaid tithing of Connock (the three 
meadows in the bill only excepted), for that it was firſt ſown 
there only fifty years ago; and he inſiſted, that he was entitled 
thereto as impropriator of the tithes of Connech, and to all great 
and ſmall tithes, together with the glebe lands lying in the ſaid 
* > mg tithin 
_ that the impropriator of the tithing of Chirton received the tithes 
1 of the ſaid three meadows; but — denied that the plaintiff had 
tithes of the any right or title to the tithe of any kind of hay or graſs, either 
three meadows. of the defendant's glebe lands, or of any other of his lands or 
poſſeſſions within the tithing of Conneck 3 and he ſet forth the 
land which he held, and the quantities and values of his 
tithes, 
The evidence» The plaintiff replied; the defendant rejoined ; and divers 
read 3 witneſſes were examined on both ſides; and upon opening the 
bill, and no counſel attending for the defendant ; and on 
reading an affidavit of ſervice of ſubpena to hear judgment; 
and 2 rue CourT ordered the defendant to account for the tithes 
—_ my © which he had in the pariſh of Chirten during the time de- 
manded by the bill, unleſs cauſe were ſhewn to the contrary, 


the defendant firſt paying five pounds coſts before he be 
heard. = 
c 


belonging to the ſaid pariſh of Chirten. He admitted, 


s, 
d 
it 


At. A 
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The defendant paid the coſts, and the cauſe came on again be- 
fore the Court on the fourteenth of November 1726; when, upon 
hearing counſel, and reading ſeveral proofs taken in the cauſe, 

. The cauſe re- heard, and an iſſue directed to try 


Taz Cour directed a trial at law upon this iſſue, © Whe- Whether the 
« ther the plaintiff is entitled to the tithe of hay ariſing upon 
« any and what lands lying within the tithing of Connoch, in 
« the pariſh of Chirton, in the county of Wilts (except the excepting the 
« three meadows commonly called or known by the ſeveral three meadows. 


« names of the Rumings, the Freehold Meadow, and Bewley's 
« Mead), in the ſaid bill mentioned :” The plaintiff in equity to 


be plaintiff at law. 
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Prince 
again 


Wann. 


plaintiff is enti- 
tled to the tithe 
hay of Connect, 


A trial at law was accordingly had; and a verdict, upon full A verdi& found 


evidence, given for the plaintitf. 


On the eighth of May 1727, upon reading the decree and 


þefiea, 


for the plaintiff 


Tus Cour ordered the defendant to account for the The tithes de- 
tithes demanded by the bill, with taxed coſts both at law and in creed. 


equity. 


The deputy, to whom the taking of the account was referred, The deputy 
made his report accordingly on the fourteenth of July laſt; and — his re- 


upon reading the report, and the decree; 


Tux CourT ordered, that the ſaid report be confirmed; and The report is 


that the defendant do forthwith pay to the plaintiff two pounds, 
eight ſhillings, reported due for his tithes, together with his 


ſubſequent coſts, to be taxed by the ſaid deputy, 


SOMERVILLE, D. D. again} WIS x. 


Oxfordſhire, th Fuly 1726. 


Tain, Tram, 
12. Gro. 1. 


Adderbury, with 


T bill ſtated, that the plaintiff, for two years paſt, had The vicar of 


been vicar of Adderbury, in the county of Oxferd, with the 


chapelries of Bodicett and Bedford thereto belonging; and that, 
by endowment or uſage, he was entitled to the tithes of hay, ford, in Oxford- 
milk, calves, and all offerings and ſmall tithes, except the tithes Se, claims the 


ariſing from and out of the rectory and demeſnes of the pariſh” _ 


the chapelries of 
Bodicou and Beds 


tithes of 
iſh, ex - 


church of Adderbury aforeſaid; and except the tithe hay ariſing — from the 
out of certain demeſne lands belonging to the biſhop of Win- ia ; 
chefter there; that the defendants, for the years 1722 and 1723, aud the tithe hay 


were inhabitants therein, and had occupied ſeveral parcels o 
ground, which are no part of the ſaid rectory or demeſne lands, 


called the Ten Pound Platt, Peaſe Porridge Meadow, the 


» Swueccnay Mad, and Hadgay Med; 
8 


hay 


f on the copyholds 


he longing to the 
Biſhop of Mu- 


Moors, chefter ; 
and the Mill Meadow, and had yearly mowed great quantities of particularly of 
Ten Pourd Plott, Peaſe Porridge Meadow, the Mill Me. deu, the Mears, Ward's Meadew, the Lum 


Ll 
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| Souravitts hay therefrom, and carried the ſame away, without ſetting out 
bs the tithes thereof, or making any ſatisfaction for the ſame, 
"**- though they had regularly paid him the tithe for the ſame for 
and ſtated, that ſeveral years before the ſaid two years; that during the ſaid two 
Of e ears they had kept ſeveral milch cows, the tithes of which, 
dete 1 though the defendants admit the ſame to belong to the plaintiff, 
from the tenth they had only paid from the tenth of May to the tenth of Augu/ 
of May to the yearly, inſiſting, that no tithe milk ought to be paid for the 
ec ib ei remaining part of the year; that the tithe of the milk ſo taken 
ee Bon was ſpoiled, and not regularly ſet out, the defendant's pretend. 
whole year. ing, that there is a modus due for the fame ; but that, on the 
contrary, the payments they have made were only compoſitions 
for the ſaid tithes, The bill therefore prayed an account, and a 

ſatisfaction for the ſaid tithes. 


The defendants The defendants admitted that the plaintiff was vicar of Adter. 

admit the plain- zury, and entitled to the tithes of hay, milk, calves, and other 

tiff is vicar. ſmall tithes, except as in the bill and anſwer are mentioned, or 
to ſome modus in lieu thereof. 


The occupier of The defendant Wiſe, ſen. admitted, that in the year 1723 he 

— _ _— had occupied and mowed the meadow called the Ten Pound Plit, 

of 26; 6 your; in lying in a meadow called the Me, containing about four or five 

lieu of tithe hay. acres, and about four men's math; and he ſet forth what hay 
he had made thereon ; but inſiſted that he Ten Pound Plot had 
been immemorially part of two yard lands formerly belonging to 
one Baylis, for he tithes of which a modus of one ſhilling 
a-year was due; that as the ſame had been conſtantly paid and 
received, he ought to be diſcharged thereupon from all tithe 
hay. 


The owners of The other defendants ſet forth the reſpective ſhares and 
_ wm intereſt they had had in the meadows called Peaſe Porridge 
. Meadow, Mill Meadow, Ward's Meadow, and the Moors, as 
Meadrwy, and the they ſeverally occupied them in the ſaid years, and the quantitics 
Meers, ſay, they and values of the hay they had made thereon ; but they inſiſted, 
are part of the that the ſaid meadows were part of the Demeſne Lands excepted 
hy copy from the payment of tithes by the bill, They alſo ſet forth their 
F proportions in the Lott Meadows, which, they inſiſted, had never, 
_—_—_ 19, a within the memory of man, paid any tithes in kind to the vicar; 
mower, in lieu but that ſixty years ago and before, time out of mind, the occu- 
of the tithe hay Piers thereof uſed to pay to the vicar, at Michaelmas yearly, 
of ebe Late Aea- a modus of twopence a mower, and ſo in proportion for any other 
an quantity of meadow, in lieu of all tithes thereof; that about 
ſixty years ago the occupiers compounded with Dr. Bran, the 

then vicar, for all vicarial tithes, at the rate of eight ſhillings a 

yard land, including the modus of twopence a mower; which 

rate was accepted for all tithes by the vicars until the preſent 

plaintiff became vicar of the ſaid church; and they inſiſted, that 

only the ſaid modus of twopence a mower or man's math was = 

or 


3” 


- 
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for the tithe hay of the Lott Meadows, which, they ſaid, they had SOMERVILLE 
been always willing © pay. | again 
The defendants alſo admitted, that they had kept large quan- and that they 
tities of milch cows in the ſaid pariſh ; but ſaid, that the vicars are, by cuſtom, 
thereof had immemorially taken every tenth meal, or morning 2 — 
and night's milk, from all milch cows in the ſaid pariſh, from mille, * _ 
their firſt going upon the Common, which happens uſually on the time the cows 


third of May, for ten tithe meals or turns of mornings and night's firſt go on the | 


milk, in lieu of all tithe milk; and that the plaintiff had actually commer. 
received the ſame from them ever ſince he had been vicar 

but they denied that they had obſtructed him in taking his tithe 

milk, or that they had ſpoiled the fame ; and they ſet forth the 
quantities and values of the ſeveral titheable matters and things 

which they reſpeCtively had on their ſaid grounds. 


The plaintiff replied z the defendants rejoined ; and divers The evidence 
witneſſes were examined on both fides ; and upon reading all the red. 
depoſitions taken on both fides, and the ſeveral exhibits fol- 
lowing, viz. an inquiſition taken on Thur/day next after the 
feaſt of Saint Ambrz/e, in the fifteenth year of Edward the Third: 

a roll of aſſeſſment for the county of Oxford, dated the ſecond of 
March, in the fifteenth year of Edward the Third ; letters 
patents of King Richard the Second, dated the thirtieth of April, 
in the fourth year of his reign; a charter of V. Wickham, 
biſhop of Witchefer, dated the tenth of May 1381, in the fourth 
year of Richard the Second ; a charter of the priory and convent 
of the cathedral church of Wincheſter, dated the twenty-fourth of 
May 1381, in the fourth year of Richard the Second ; letters pa- 
tents of Thomas Biſhop of Roche/ter, delegate of Pope Urban, dated 
the twenty-ſixth of June 1381, in the fourth year of Richard 
the Second; the like of the ſaid biſhop, dated the ninth of July 
1381; an indenture between the warden and ſcholars of the 
college, called Saint Mary Wincheſter College, in Oxford, and the 
vicar of Atterbury, dated the eighth of October 1397; the con- 
firmation of the Biſhop of Lincoln, ſubjoined to the ſaid inden- 
ture; the terrier of the rectory of Adderbury, taken the thirty- 
tirſt of March 1659 z a copy of a bill and anſwers in this court, 
in the ninth year of George the Fir/l, Somerville v. Wiſe ; alſo 
court rolls of the manor ot Adderbury, beginning the nineteenth 
of Octzber 1678, and ending the twenty-ſixth of Ofober 1715 
a ſurvey of the Biſbop of Winche/ter's demeſnes in Adderbury in 
1647 3 and a letter from Lady Rocheſter ; and upon long debate 
of the matter; 


Tae CourT was of opinion, that the cuſtom of paying ten The cuſtom as 
meals, or morning and night's milk, in lieu of the tithes of milk, to the tithe of 
as ſet forth in the anſwer, is not good in law; and therefore milk declared to 
doth overrule and ſet aſide the ſame, and declare, that the "_ 
defendants ought to account with the plaintiff for the tithes of 
their milk for the whole year, 


"THE 


| 
4 
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Souzzvit.e TRR Court, as to the tithe hay of the Ten Pound Ply 
Jie“ occupied by the defendant Richard Wi, 1/e, fen. he infiſting tha 
„the ſame was of two yard lands formerly belonging to one 
2 22 Baylis ; and a modus of one ſhilling a-year was due to the 
declared void, Vicar, in lieu of the tithes thereof in kind, overruled and 
ſet aſide the ſaid pretended exemption, and ordered the de. 
fendant Richard Wiſe, ſen. to account for the tithe hay thereof, a 

claimed by the bill, 2 


The modes as to TRE Covar, as to the tithe hay of the Lat Meadows, was of 
1 opinion, that the pretended modus of twopence a mower, in lien 
anche of tithe hay of ſuch meadows, is not good in law, and therefore 


overruled the ſame, and decreed the defendants to account 
for the tithes of the ſame. 


A trial ordered THE Cour, as to the tithe hay of the meadows called Pe; 

228 ren Porridge Meadow, the Moors, the Mill Meadow, and Ward: 

s. Meadow, which are alledged to be part of the Demeſne Land; 
_ excepted in the bill z and that therefore no tithes of hay are 
due to the plaintiff for the ſame, was of opinion, that the 
plaintiff's right to the tithes thereof ſhould be tried at law. 


The tithe of IT WAS THEREUPON ORDERED AND DECREED BY THE Cour, 

milk decreed. that the defendants do ſeverally account with and ſatisfy the 
Plaintiff for the tithes of the milk had by them reſpectively 
within the ſaid pariſh during the whole of the years demanded 
by the 8 deducting thereout what tithe milk the plaiptiff had 
recewed. 


The tithe hay of IT 1s LiKEWiSE ORDERED BY THE Cour, that the de- 

Ten Peurd Plet fendant Richard Wiſe, ſen. do account with and ſatisfy the 

—— plaintiff for the value of the tithe hay of the meadow, called ib 
Ten Pound Plot, during the time demanded by the bill. 


The tithe hay of TT is ALSO ORDERED, that the defendants do ſeverally account 

Lore Meadows, with and ſatisfy the plaintiff for the tithe hay of their ſhares of 

— ' Meag, the Lott Meadows, and alſo of Sweetnay and Hadgay Meadows, in 

— the aid pariſh, occupied by them ſeverally during the years in 
the bill mentioned. 


An iſſue to try, And as to the tithes of hay of the meadows called Peaſe Per- 
whether Peaſe ridge Meadow, the Moors, the Mill Meadow, and Ward's Meadow, 
yay, Sr a trial at lau was ordered concerning the ſame ; the plaintiff in 
dow, Ward's Equity to be plaintiff at law z and the iſſue to be, « Whether the 
Meadew, and * ſaid meadows, or any and what part thereof, are copyhold 


— — _— lands held under the Biſbop of Winton, or not ? 


longing to the fee of Winchifter. . 


But the defend- By an order of Court made the ſixth of December laſt, it was 
ants confels Wy ordered, by the conſent of five of the defendants (who were all 
JO the defendants that had any lands within the ſaid meadows, they 
being ſenſble that the ſaid four meadaws were not ſuch Nr 
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lands, and therefore deſirous of avoiding the expence of Sournvitte 
ſuch trial), that the iſſue directed as aforeſaid ſhould be taken apaing 
pro confeſſo as 2 inſt them ; and that they ſhould account 16K. 
with, farisfy, pay to the plaintiff for the values of the tithes 2 
xiſing on ſuch parts of the ſaid four meadows as were in their geg 25 de- 
reſpective occupations during the time demanded by the bill; 
the deputy remembrancer to take the account. 


The deputy made his report, dated the twenty-eighth of and the remem- 
laſt ;. and upon reading the ſaid orders and report, — report 
and no counſel attending for the defendants, and no exceptions gr — 
having been filed thereto; the Court ordered the report to be 
ratified and confirmed, and the defendants to pay to the 
plaintiff the ſeveral ſums reported due for their tithes, toge- 
ther with his coſts to be taxed. 
| Tae Cour Fuxr. 


VAUGHAN againſf Gopwix. Tarn. Tan 


12. Go. 1. 
Somerſetſhire, 5th July 1726. 
TH vicar of Paxwlett, in the county of Somerſet, claimed the The vicar of 
ſmall tithes thereof, or ſome modus or cuſtomary payments Pawlett, in So- 


in lieu thereof. — the 
The defendant Godwin ſaid, that the ground he occupied was he © — 


free and exempted from the payment of tithes to any vicar of in Gaungban, in 
the ſaid pariſh ; for that James the Fir/t was ſeiſed in fee of all the faid pariſh, 
tithes, as well great as ſmall, in Gaumſbam, in the pariſh of 
Pawlett ; and by letters patents, dated the twenty-fifth 'of 
September, in the ſeventh year of hisreign, granted and conveyed 
to F. Morrice and F. Phelps, and their heirs, all the ſaid tithes 
lately belonging to the diflolved monaſtery of Saint Auguſtine, 
near Briſlol, paying to the king three pounds a-year for the 
ſame ; that the ſaid tithes were by them ſold by indenture of 
the eighth of Jay, in the eighth year of James the Firft, to Sir 
obn — and his heirs, from whom the fame deſcended to 
the Earl of Shafteſbury and his heirs ; that Anthony Earl of 
Shafteſbury, anceſtor to the preſent earl, to whom he is heir, 
purchaſed and obtained a grant from Charles the Second of the 
laid rent of three pounds after the death of the late queen 
dowager ; that the ſaid Sir J. Cowper was alſo ſeiſed in fee of 
one hundred and fifty acres fo poſſeſſed by the defendant lying 
in Gauntſham, in the ſaid pariſh of Pawlett ; that he, the de- 
fendant, was poſſeſſed of, and entitled to, one hundred acres, ' 
part of the ſaid one hundred and fifty acres, for the reſidue of a 
term of ninety-nine years, if three perſons, in the leaſe named, 
lived ſo long, granted by Anthony Earl of Shafteſbury to the 
defendant's father, who gave the fame to the defendant by 
will ; that ſixteen ſhillings and cightpence had been * 
pai 
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Vavenan. paid by the occupiers of the ſaid one hundred acres, in part o 
Cebwin. the three pounds reſerved in the grant from King Fame the Fir, 
and paid to his ſucceffors, and laſt to the late queen dowage, 
during her life, and ſince her death to the preſent Ear of 
| Shafteſbury, for the rent of the tithes of the ſaid one hundred 
We acres ; that he was tenant of fifty acres, reſidue of the ſaid 
one hundred and fifty acres by title derived from Sir J. Coupe 
or his heirs, or ſome other claiming under him by virtue of ſome 
leaſe. or grant under which Am, Lilly now claims, and holds 
the ſame, to whom he, the defendant, is tenant ; and he 
inſiſted, that no tithes or modus for any tithe hay within the 
memory of man had been' paid, allowed, or accrued due to the 
plaintiff, or to any former vicar of the ſaid pariſh, from any 
part of the ſaid one hundred and fifty acres, or for any matter; 
and things which had ariſen thereon ; and that the defendant 
was not by law bound to pay tithes, 


The other defendants put in their anſwers, and ſaid to the 
ſame effect as to the exemption of their lands. | 


The defendant Radford ſaid, that he occupied alſo the Winter 
Leaſe in Gauntſham, and which he ſaid was tithe free; and le 
inſiſted, that there were certain modu/ſes in other parts of the ſaid 
pariſh, viz. fourpence a cow, in lieu of tithe milk or coy 
white; twopence for every calf under ſeven fallen within the 
ſame year; and if ſeven, then a tithe calf z and twelvepence 2 
pound according to the value of all paſture ground fed with 
unprofitable cattle ; and he averred, that he had ſatisfied the 
plaintiff for all tithes, except for the land in Gawnt/bam, for 
which, he inſiſted, no tithes were due, 


The plaintiff replied ; the defendants rejoined ;z and wit- 
neſſes were examined on both ſides; and upon reading ſeveral 
proofs taken in the cauſe ; an entry in the chapter-book of 
Hells of an endowment of the pariſh of Pawlett ; the ſeveral 
miniſters accounts touching the ſaid pariſh and tract of land 

therein, called Gauntſham ; the letters patents in the feventh 
year of James the Firft; a deed dated the eighth of Jay, in 
the eighth year of James the Firſt ; and upon full debate of the 


matter; 
IT is ORDERED BY THE CovRT, that the bill be diſmiſſed 
with coſts. 
Tarn, Tien, ya 
e GoucEt againt CLARKE. 


 Perkſhire, 7th July 1726. 


The lands called THE rector of Gilling, in the county of York, claimed the tithes 


Meathill Cloſe . ; 
Whiteland Heads, of the P ariſh. 


Freſtholme, and Holding Cloſe, in the pariſh of Gilling, in Yer!/bire, are tithe ſree. 


The 


- 


— - 5 wy 


nt wot 0 WV 


* 


DURING THE REIGN Or GEORGE THE FIRST. 269 


The defendant ſaid, the demeſnes of the lordſhip of Gilling Gover 
belonged to Charles Fairfax, lord thereof, and had ever been 8 
enjoyed free from the payment of tithes in kind; for that the 5 
plaintiff, and every rector of the ſaid pariſh, had, time out of 
mind, received yearly, in lieu of tithes in kind ariſing on the 
ſaid Demeſne Lands, all the hay yearly growing upon three acres 
of meadow and a cloſe, and a cloſe in Gilling, called Low Ings 3 
and he inſiſted on the benefit of the ſaid preſcription in bar of 
the tithes in kind ariſing upon the ſaid Demeſne Lands; for that 
all the cloſes which he occupied as tenant under the faid Mr. 

Fairfax, viz. Meathill Cloſe, Wihiteland Heads, Freſtbolme, Hold- 
ing Cloſe Paddock, and Green Cloſe, are all (except Green Cloſe) 
part of the faid Demeſne Lands. He further faid, that in the 
{aid years be had occupied other cloſes, viz. Secker Fatt, Triſdale 
End, Millburne Eaſt Field, Fatt Cloſe, Tho. Milburne's Paſture, 
the Top of Mill Spring, the Mill Hill, Knagg's Cleſe, and the 
Old Park, and about a rood of meadow, all which were exempted 
from payment of tithes. 


The plaintiff replied ; the defendant rejoined ; and divers 
witneſſes were examined in the cauſe; and upon reading 
ſeveral proofs taken in the cauſe, and on full debate; 


IT is ORDERED BY THE Cour, that the bill, as to ſuch 
part thereof as ſeeks from the defendant an account of tithes for 
the lands within the pariſh of Gilling, inſiſted on by the anſwer 
to be parcel of the Demeſne Lands of the lordſhip of Gilling, 
and tithe free, ſhall be diſmiſſed, with coſts to be taxed z but 
as to all other titheable matters and things demanded by the ſaid 
bill which the ſaid defendant had on his lands within the ſaid 
pariſh of Gilling, the defendant is to account for with the 
plaintiff. 

Price, Baron. 
PaGE, Baron. 
HaLE, Baron. 


Tuoursox again Hor r. Tam. Trau, 
12. G0. 1. 
Buckinghamſhire, 23d Fune 1726. 


THE rector of Loughton, in the county of Bucks, claimed the The rector of 
tithes of garden ſtuff, apples, pears, pigeons, cows, milk, Loughton, in 


lambs, ſheep, wool, faggots, furze, calves, and the loppings of Buctinghanſare, 


oak claims tithes of 
» aſh, and elm, gardens, apples, 


pears, pigeons, cows, lambs, ſheep, wool, fuel, calves, and wood. 


The defendant Holt ſaid, that he held an ancient garden in The defendant 


the ſaid pariſh ; but that no tithe in kind was due to the rector e. that for all 
vegetables and 


for the fruit thereof ; for that, time out of mind, all occupiers of, 0 ens 
ples and pears, à garden prong is pazabie yearly 3 - 
ancient 


* 
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Tnowy2on ancient gardens in the faid pariſh had paid, and ought to pay, 
er the rectors of the ſaid pariſh, at Esfter yearly, one penny oh 
7 agarden penny, in lieu of all garden ſtuff or fruit (except apples 
and pears) yearly ariſing in fuch gardens ; and he tendered th. 
chat no tithe is ſame, with his proportionable coſts. He alſo admitted, that be 
due forpige0ns; had ſeveral dozen of pigeons 3 but denied that he had fold any; 
| and inſiſted, that — 5 were due for them. He alſo admitted 
that he had ſeveral cows, which he had kept ſometimes upon 
his incloſures, and ſometimes in the common fields belonging to 
that there is a the ſaid pariſh ; and infiſted, that he was not accountable to the 
mcdus of ad. for plaintiff for the tithe of ſuch milk as was milked from the cov; 

every new mich while they were depaſtured upon the common fields; for 

ov —— time out of mind, there had been due and payable to the rectot 
milch cow fed in of the ſaid pariſh for the time being, at Chriſimat yearly, for 
the commonflds, every new milch cow, twopence, and for every old milch cow, 
— D three halfpence, depaſtured on the common fields, and which 
ofz © he, by his anſwer, tendered accordingly, as alſo a tenth part 
of the value of the milk milked from his cows while depaſ. 
2 Fd. for a tured on his incloſures, with his proportionable coſts. He 
— alſo ſet forth that he had two lambs, and tendered the plaintiffa 
halfpenny a- piece for them, He alſo ſtated, that in April 1523 
he had bought into the pariſh ſeveral ſheep that had been win- 
tered in other counties, and were by him ſhorn in the pariſh in 
that year ; but he inſiſted, that he was not accountable for the 
of sd. a ſcore tithe wool of them; for that, time ont of mind, there had been 


_— _ due and payable, at Chri/{mas yearly, eightpence a ſcore, and ſo 


pariſhes, in lieu rtionably for a greater or leſs number which were fo 
of tithe wool ; ught into the pariſh, and not wintered there, in full ſatisfaction 


of the tithe wool of ſuch ſheep ſo brought in. He alſo ſaid, 
that in the ſaid year he had cauſed ſeveral hundreds of furze 
faggots to be cut upon Loughton Common; that ſome thereof 
id. for all fre- were fold, and the reſt burnt in his family; and that there had 
wood cut on been due and payable, at Eafter yearly, to the rector of 
Loughton Cen. the. faid pariſh, one penny, called a ſmoak penny, in lieu of 
mon, and burnt | 2 
in the ſamily ; all wood, furze, and fuel, burnt and ſpent in the houſe of 
every inhabitant within the ſaid pariſh ; and he tendered 
the ſame by his anſwer, with his | woot coſts. He 
alſo ſaid, that the ſaid pariſh of Loughton lay within the hundred 
that no tithe is of Newport Pagnell; and that no tithe for wood of hedges, 
due d wood hedge-rows, buſhes, willows, and furze, which were either 
cut in the hun- 4 . 212 . 
dred of Meer: ſold, or uſed for firing, were ever paid within the ſaid hun- 
Pagrell ; dred ; that he had lopped from oak, aſh, and elm trees, of above 
twenty years growth, ſeveral hundred of faggots z had ſold ſome, 
and ſpent the reſt in his family; and inſiſted, that no tithe was 
due for the ſame, or any thing in lieu thereof. He alſo ſet forth an 
account of his calves, and the price for which he had ſold them; 
that there is a and ſtated, that two thereof were weaned for the pail ; and he 
meds; of 149. for jnſiſted, that a modus of three halfpence a calf for each calf weaned 
8 ſor the purpoſe aforeſaid was due to the rector in lieu of the 
tithe of ſuch calves, which he alſo tendered to the — 
e 
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The other defendants, by their anſwers, alſo infifted upon the 


hid ie. 


aintiff replied ; the defendants rejoined ; and divers The cauſe 
rr were examined on both fides ; and upon reading the heard, 


proofs in the cauſe ; 


Tun Coun r ordered the defendants to account for tithe milk The tithes of 


in kind during the time the defendant's cows were kept on their 
:ncloſed grounds and paſture lands; for the tithes of their wood 


above twenty years gro 


milk from cows 


on the in- 


cloſures, and of 
farze (except for the loppings and toppings of timber trees wood, 
yo _— wth, or burnt in their houſes, or uſed in fruit, 


furze, 


Pigeons, 


ſencing) z for the tithes of apples and pears, lambs, Eafter and dry cows, 


offerings, pigeons ſold, and ſuch dry cows as were altogether 
unprofitable, and through which no tithe did otherwiſe accrue 
to the rector of the pariſh ; but as to the other matters, they 
were ordered to account, according to the moduſes ſet forth in 


99 Tar CouRr For. 


Masox againſt HY RE. 
Buckinghamſhire, 10th December 1726. 


THE rector of Ludgerſball, in the county of Bucks, claimed all 
tithes in kind, both great and ſmall, ariſing in the pariſh ; 
and ſtated, that all the defendants were ſo well ſatisfied of his right 
to tithes in kind, that they, before Lady Day 1723, defired him to 
accept twelve ſhillings a-year for every yard land, in lieu of tithe 
hay and ſmall tithes 3 that he did accept the fame accordingly ; 
and that all the defendants (except ones) had paid him ſix ſhil- 
lings a yard land for the firſt half ycar; but that they afterwards 
refuſed to perform the ſaid agreement, or to ſet out their tithe 
hay in kind, or to make him any ſatisfaction for the ſame. 


decreed. 


Mticn. Tran, 
13. Gro, 1. 


The rector of 
Ladgerſball, in 
B uckinghamſbire, 
claims both great 
and ſmall tithes 
in kind ; and 
ſtates, that the 
pariſhioners had 
agreed to give 
him 12s. a year 
for every yard- 
land, in lieu of 
the tithe hay 


thereof; but that after paying the firſt half. year, they had refuſed to perform the ſame. 


The defendants denied that the plaintiff was entitled to any 
tithes, except the tithes of corn, which, with the parſonage and 
glebe, they ſaid, were worth ene hundred and eighty pounds a-ycar; 
and they inſiſted, that there is an immemorial cuſtom, that 
all the proprietors and occupiers of land within the ſaid pariſh 
ſhall yearly, at Lady Day and Michae/mas, pay to the rector ſix 
ſhillings and eightpence for every yard land occupied and poſ- 
ſeſſed by them reſpectively, in lieu of all and all marner of ſmall 
tithes wharſoever within the ſaid pariſh and the titheable places 
thereof; and likewiſe that the rectors of the ſaid pariſh have 
immemorially enjoyed two pieces of meadow, called / Par/on's 
Pierer, in ſatisfaction for all tithes of hay within the (aid pariſh 
and the titheable places thereof, except the tithe hay of certain 

lands 


The deſend mts 
admit, that the 
re ctor is entitled 
to the cm tithes 
in kind; 

and inſiſt en a 
midus of 63. 8d. 
a-year in lien of- 


ſmall tithes 3 


ard that the rec. 
tor enjoys two 
meadows, called 
the Haren fue, 
in lieu cf the 
tithe ct hey, ex- 
cept cf PB: roy 
Lairdt 
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Maton lands called the Berry Lands. And as to the Berry Land; th 

again - alſo inſiſted, that above two hundred and thirty years ago Fu 
r. . . 
| proprietors of the lands now occupied and 2 nin by them, or 
and that Berry thoſe under whom they claim, had purchaſed ſeveral lands f 

Lands are tithe Ir, "on 
hs. A. Warren, the deviſee of Sir F. Berlace, and amongſt them the 
faid lands called the Berry Lands, which were conveyed to them 
diſcharged of and from all manner of tithes whatſoever, 
of which the ſaid plaintiff had notice, and never made claim for 
any tithes of the ſaid lands till lately. They admitted that they 
had made the agreement with the plaintiff ; but ſaid, that it wa 
in dread of ſuits; and they ſet forth their titheable matters 


and things. = a 
The evidence On reading the proofs in the cauſe ; a leaſe granted of the 
read. tithes of the e by one V. Knight to Queen Elizabeth, dated 
the ſecond of February, in the twenty- fifth year of her reign; 


another deed of aſſignment of the ſaid tithes, executed by Yuen 
Elizabeth to one C. Freeman, dated the fourth of une, in the 
thirteenth year of her reign ; and upon debate of the matter; 


The ſmall tithes THE CourT ordered the defendants to account for the ſmall 
22 tithes from Lady Day 1723 to the filing of the bill. 


An iſſue direct- And as to tithe hay in kind, a trial at law was directed upon 
— whe- this iſiue, Whether the plaintiff and his predeceſſors, rectors 

r the Parſm's de of the ſaid pariſh of Ludgerſball, have, for time immemorial, 
leu of the tithe *© had and enjoyed, as his and their own ſeveral right and pro- 
of hay, except of ec perty, the two pieces of meadow in the pleadings mentioned, 
Berry Lands, cc called the Parſon's Pieces, for and in lieu of, and in ſatisfaction 
« for, all tithes of hay ariſing and growing in the ſaid pariſh and 
« the titheable places thereof, except the tithes of the lands 
te called Berry Lands : to be tried by a ſpecial jury of the 
county, | 


The defendants THE CourT alſo ordered the defendants to pay coſts, fo 


_— . a- far as relates to the tithes of Berry Landi, and to the ſmall tithes 


Land. 
A verdia for A trial was accordingly had, and a verdict was found for the 
the defendants. defendants. 0 


The bill as to TRE CourT ordered, that ſo much of the bill as ſeeks to 
wp gpl compel the payment and delivery of tithe hay in kind (except 
hay of Berry for Berry Lands) be diſmiſſed, with coſts at law and in equity. 


Ludi, diſmiſſed. Tro, PENGELLY. 


B. HALE. 
Law. CARTER. 
J. Couxxs. 


RAINSTokP 
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RAINSTOR again/ſ/ DYER. 
Glouceſterſhire, 6th February 1726. 


THE rector of Compton Greenfield, in the county of Glauceſſer, 
claimed all great and ſmall tithes ariſing within the ſaid 


rectory. 


The defendant inſiſted that a modus of twopence an acre 
is payable for every acre of Rudgey Ground, in lieu of the 
tithe hay, whether the ſaid ground be mowed or not; but that 
when it is ſown, then the tithe in kind is due to the rector; 
that twopence an acre is payable for every acre of Flat Mea- 
dw, if not mowed or in fallow ; but that when ſuch Flat 
Meadow is ſowed, then tithe in kind belongs to the rector 
for every year the ſame is ſo ſowed ; and alſo that when ſuch 
Flat Meadow is mowed, then tithe in kind is due to the 
rector for that year, and twopence an acre for the next ſucceeding tithes, 
year, whether the ſame be or be not mowed, 
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Hrr.any Treu 
13. Gro. 1. 


The reQor of 
Compton Green = 
feld, in Glouceſ- 
terſpire, claims 
great and ſmall 
tithes in kind. 

The defendant 
infiſts, that ad. 
an acre for Rude 
gy Ground, ex- 
cept when ſow - 
ed, and 2d. an 
acre for Flat 
NMeadotu, except 
when mowed 
or ſowed, are 
payable in lieu of 


Taz Cour, upon reading the defendant's anſwer, and the The edis de- 
proofs taken in the cauſe, and on debate of the matter, declared clared tobe vids 
the medus to be a void medus ; and ordered the defendant to 


account for his tithes in kind. 


TAYLOR againſt CRATHORNE. 
Yorkſhire, 26th January 1726. 


THE bill ſtated, that /. Redman, being ſeiſed in fee, or of The leſſee of the 

ſome other eſtate of inheritance, or poſſeſſed or entitled in lay impropriator 
his own right, or in truſt for his children, of, in, and to all the 
tithes, as well great as ſmall, yearly ariſing within the villages 
and hamlets of Eaſineſs, Crockholme, and Southholme, in the 
pariſh of Hovingham, in the county of York, lately belonging the hamlers of 
to the monaſtery in Newbreugh, by indenture, dated the twenty- 
ſeventh of June 1721, demiſed the ſaid tithes to the plaintiff for 
twenty-one years, at twenty ſhillings a-year ; that the defendant 
occupied divers lands in the village of Zaſtneſs, and had ſeveral 
titheable matters thereon, but had refuſed to pay to the plaintiff 


() The defendant demurred to the 
bill, alledging for cauſes of demurrer, 
that the plaintiff had not ſet forth how 
William Redman, who appeared by the 
bill to be a layman, became entitled to 
the tithes demanded ; whether by grant, 
preſcription, or otherwiſe ; or what 
eſtate the ſaid William Redman had in 
the ſaid tithes; or whether he had 
power to demiſe the ſame ; or that any 
eltate in the ſaid tithes did or could paſs 
from the faid William Redman to the 
plaintiff. The demurrer was argued 


Vo. II. 


| the ſmall tithes and tithes for the herbage thereof (a). 


on the eighteenth of _ 1723, when 
the Court were divided in opinion: 
Moxragur, Chief Baron, and G:1- 
BERT being for over-ruling it, and 
Lick and Pacs for aliowing it. 
Whereupon, according to the courte 
and practice of the Court in ſuch cates, 
the demurrer was ordered to be over- 
ruled, and that the defendant ſhould 
put in his anſwer. From this order the 
plaintiſf appealed to Tris Houst oF 
1.oxvs ; but the appeal was diſmiſſed. 


The 


HTIIAN TIR 
13. G0. 1. 


of He vingbam, in 
Yorkſhire, claims 
the great and 
ſmall tithes ct 


E. fineſsy, Crook- 
holme, and o- 
bol me. 


*. 


— Ek— .. 
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TayLon The defendant admitted the plaintiff's title, and ſaid, that . 
againſt Redman was, in his own right, or in truſt for his children, entitled 
CraTworNt. to the tithes of corn and hay within the villages and hamlets afore, 
The defendant ſaid ; that the plaintiff had a leaſe thereof from the faid V. NA 
admits the plain- „an; and he confeſſed, that he was owner and occupier of ſever; 
— - _ lands in Eaſineſs; and that the plaintiff had taken the great fila 
but ſays, that thereof ; but he denied that any other tithes, except the tithe; * 
the owners of of corn and hay, had ever been paid, or were due in kind, for 
Nrn. in 0 any lands in Eaflne/s, Crookholme, and Southholme ; but that 
ere yearly ſum of three pounds, fix ſhillings, and eightpence, had 
the Duke of immemorially been paid to the Duke of Newcaſ?le, or to thoſ; 
Newcaſtle ; and under whom he claimed, in lieu of the /mal! tithes within the 
infiſts, that the village of Fa/ineſs 3 and therefore he inſiſted, that his eſtate a 


ng 2 Eaſineſs was free from the payment of ſmall tithes. 


tithes, 
The cauſe ad- The plaintiff replied z the defendant rejoined ; and diver 


| Journed, witnefles were examined on both ſides; and the cauſe came cn at 


to be heard on the ſixth of Fly laſt ; but the plaintiff not being | 
able to produce the will of Watkinſon Sotheby, it was ordered to ca 
ſtand over upon payment of the coſts of the day; and it now 
came on again upon the defendant's requeſt; and upon reading 
the affidavit of ſervice of ſubpæna to hear judgment upon the w 


plaintiff z and no counſel appearing for him; and reading the Ou 

ſaid bill; in 

The bill diſmiſ= = Tux CovkT diſmiſſed the bill with coſts, | : 

| al 
Hiravy Tram RALen again Lapy PETRE; et & Contra. — 


43. Gro. 1. 


Eſſex, 6th February 1726. 


The rector of THE rector of Ingate//one, in the county of Ee, claimed al 


Ingatefione, in the great and ſmall tithes ariſing within the pariſh, 
Eſſex, claims all 


great and ſmall tithes in kind. 


The defendants The defendants admitted, that the plaintiff was entitled to the 
ſay, that all their great and ſmall tithes, to Eaſter offerings, and to all dutis 
_ „ele ariſing within the pariſh; and they ſeverally ſet forth whit 
— "of ite lands they had therein, and what titheable matters they had 
maner ot I. gate- theron 3 and ſtated, that the ſaid lands, except Hayfield, had 
fone 3 immemorially been part of the manor of Ginge Abeſſe, otherwik 

Inger/lone, otherwite Gingeai Petram, otherwiſe Ginge Pein 
that the ſaid ma- that the ſaid manor was part of the poſſeſſions of the monaſtery 
nor lande wei of the virgins of the Bleſed Mary and St. Ethelburgh of Barking 


arcet ot tie , e 
eee of in the county of E; that the ſaid monaſtery and the land 


Sr, FEtlelbugh, thereto belonging, on the fourteenth of November, in the thirty: 
and came to the firſt year of Henry the Eighth, were ſurrendered into the hand 


be 31» of the ſaid king, in due form of law; and were by the ſtatute 
II. a. 8 c. 13. 


31. Hen. 8. c. 13. veſted in the ſaid king; that by virtue of! 
claule 


d al 


x 
5 
4 
"x 
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clauſe in the ſaid act, he and all claiming under him, were to Rares 


hold the ſame diſcharged from the payment of tithes, in the | pr 
fame manner as the ſaid late monaſtery had held the ſame z that 2 cm. * 
King Henry the Eighth, by letters patent, dated the fifteenth of 

December in the ſame year, granted the ſame to the anceſtors of 

the defendants, the ladies Petres ; and that there had been im- _= — — 
memorially paid to the rectors of Ingatgſſone, an ancient modus e of - ng 
of forty ſhillings, by half yearly payments, at Michaeimas and year; 

Lady Day, in lieu of all tithes ariſing from and out of the ſaid 

lands, except Hayfeld ; that, before the diſſolution of the ſaid 

monaſtery, the abbeſs and convent had immemorially held the 

faid lands, except Hayfield, diſcharged from the payment of 

tithes in kind; and that the defendants, on paying the ſaid 

modus of forty ſhillings to the rector of the ſaid rectory, ought 

to hold and enjoy the ſame ſo diſcharged frota the payment of 

tithes; that the ſaid lands were included in a park known by that they are 
the name of Ingateſſone Old Park ; and that there had not been Partof Ig 
any tithes in kind ever paid for the ſame. The defendants alſo wal 

ſtated, as to Hayfield, that the ſame formerly belonged to a farm at * a 
called Bacons, but that it had lately been added to the ſaid park, F,y.q —..— 
the ſame lying contiguous thereto; that, time out of mind, before is only ſubject to 
the ſaid field was divided from the ſaid farm, no tithes in kind a modus of 108. 
were ever paid for the ſame, but only a modus of ten ſhillings N. 

a-year, by half yearly payments at Afichaelmas and Lady Day, 

in lieu of tithes ariſing from Hayfeld, and which ſum had been 

conſtantly received by the plaintiff's predeceſſors, rectors of the 

ſaid rectory, They alſo ſtated that, in an ancient book 

amongſt the evidences of the family, there are contained very 

many receipts from the rectors there, for the ſaid reſpective 

meduſes of forty ſhillings and ten ſhillings. 

The defendants filed their cro/5 bill againſt the plaintiff Ralph, a defendarts 
ſetting forth the matters before contained in their anſwers, and 3 = 
therein praying that the faid reſpective mduſes might de eſta- ſad meduſer. 
bliſhed by the decree of this court. 


The rector put in his anſwer, and inſiſted upon his right, 200 _— 


as rector of the pariſh, to the tithes of the ſaid grounds in kind; , tthes in kind. 
to which reſpective anſwers, the plaintiffs in the reſpective 

cauſes, filed ſeveral replications, and the defendants their re- 

joinders; and witneſſes were examined therein; and upon full 

debate of the matter; 


Tux Covxr directed, that the ſeveral moduſes inſiſted on by An iſſue direct- 
the defendants in their anſwers, and in their croſs bill, be tried ed to try the ne- 
at law j Ralph, the plaintiff in the original cauſe, to be plaintiff 4%. 
at law, 


Now, on the ninth of December, 1727, the counſel for thedefend- The plaint'ff re- 
ants in the original cauſe informed the Court, that the rector had not fuſes to ty the 
T2 thought ne. 
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Rara thought fit to bring any action to try the ſaid meduſer, and 

1 _ 1; therefore prayed, that the ſaid modigſer might be taken pro confiſt, 

e 6 Contra, the complainant's clerk in court, having had due notice of this 
motion, and the plaintiff not oppoſing the ſame. 


Fibre mduſer are Tag Cour, upon reading the ſaid recited order, ord 
en Pie cmd that the ſaid moduſes be taken pro confeſſo 3 the ſaid plaintiff not 


having proceeded to trial. 
ſaic 
Eaorun Tenn ; ; * 
9 LAWRENCE againſt Y EATES ; et e Contra, 0. 


Gloucęſtenſbire, 8th May 1727. 


The vicar of THE vicar of Breckaworth, in the county of Glouceſter, claimed 
— _ the tithes 6f wool, lambs, calves, and all other tithes 
claims all tithes, Whatſoever, for eight years laſt paſt, in kind, except the 
except of corn tithes of corn and hay. 


and hay, ariſing on the eſtate called Abbott : Mid, on a meadow called Manſmoresr, a Cloſe called 
the Lilleys ; and a field called Trifpetrs, with the little Orchard thereto belonging. 


The defendant The defendant admitted, that the plaintiff was, as vicar of the 
— une pariſh, entitled to the tithes of wool, lambs, and to all other tithes, 
1s not ent- . * 

ted to the tithes except the tithes of corn, hay, and wood, or to ſome modus in lieu 

of either coin, thereof; and that he keld a meſſuage and lands called Abbe. 

hay, or wood. / vod, or Brockworth Part; a meadow called Manſmores, formerly 

conſiſting of two cloſes, but now lying open; a cloſecalled Try. 

pet?'s ; a little orchard, which was part of the ſaid cloſe ; and 

a meadow called the Lilleys, which he rented ; and he ſet forth 

what titheable matters and things he had thereon : but he inſiſted 

that he was not obliged to pay any tithes in kind for the ſame, or 

any thing in lieu thereof, to the plaintiff 3 and that no vicar had 

ever received any tithe in kind, or any thing in lieu of the ſame; 

that the eſtate for that the meſſuage and lands called Abbott's Woods or Brect- 

xs, "a goal worth Park, were heretofore parcel of the manor of Draiſe 

merly part ofthe Court, in Brockworth, and formerly part of the diffolved abbey 

manor of Draſe of Saint Peter's, in Glouceſter ; that the ſaid abbey was one of the 

Court, and par- greater abbies; that the ſame came to the crown by the ſtatute 

cel of the abbey 31. Hen. 8. c. 13. 3 that the abbot and convent of St. Peter's had 
ot Se. Peter, and: . , , . 

having been helg immemorially, and at the time of the diſſolution, held and en- 

tithe ſree, at the joyed the ſame, freed and diſcharged from the payment of any 

time of the au- tithes in kind, or any thing in lieu thereof; that the ſaid meſ- 

_ of the ſuage and lands ſo veſted in the crown, free and diſcharged from 

free ben th. tithes, had ever ſince been ſo enjoyed; that the ſame, by letters 

paymentof tithes Patent, dated the fourth of Seprember, the thirty-third year of 

by vinue of the King Henry the Eighth, were given and granted to F. Wakeman, 

* Her. then Biſbep of Glouceſter, and his ſucceſſors for ever; and had, 

a ever ſince been from time to time granted by leaſes for lives 

by the biſhops of Glauceſſer, and held by their leſſees and 

tenants, tithe free, and no demand ever made for the tithes 

thereof except by the plaintiff; and that the ſaid meſſuage and 

lauds, ſo diſcharged of tithes, were, by leaſe, dated the _ 

\ teent 


\ 
4 
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teenth of October 1703, deviſed to V. Guiſe, and his heirs, &c. 
under which the defendant held the ſame diſcharged as afore- 
id. The defendant further ſtated, that the cloſes called Manſ- 
mores, Trippetts, and the Little Orchard thereto belonging, were 
and are part of the demeſnes of the ſaid manor of Brockeorth ; 
that the ſame with the tithes thereof were part of the poſ- 
ſeſions of the late diflolved priory of Lanthony,, in the 
faid city ; that the ſaid priory was one of the greater monaſte- 
ries, and having come to the crown by the ſtatute 31. Hen. 8. 
c. 13. were, by letters patent dated the twenty-ſixth of June 
in the thirty-ſecond year of Henry the Eighth, granted to F. 
Guiſe, and his heirs, and by ſeveral conveyances and deſcents 
were now veſted in Sir John Guiſe; that Sir Fohn Guiſe, by 
indenture in February 1708, demiſed the ſame to the ſaid V. 
Guiſe, and his heirs, &c, for three lives, under which the de- 
fendant claimed the ſame; and he inſiſted, that the ſame had 
been enjoyed without the payment of any tithes, or any thing 
in lieu thereof ; and that no demand had ever been made 
for tithes, except by the plaintiff. The defendant further 
inſiſted, that all the ſaid lands and tenements held by him, 
except the cloſe called the Lilleys, were legally diſcharged from 
the payment of tithes, or any thing in lieu, as aforeſaid ; and 
as to the Lilleys, he inſiſted, that no tithes in kind had ever, 
during the memory of man, been paid for the ſame, but that 
three ſhillings a-year, and no more, had been immemorially 
paid to the vicar, as a modus in lieu of all vicarial tithes ; and he 
averred, that he had often tendered the ſame to him. The 
defendant admitted, that he had not paid any Eaſter offerings, 
and tendered to the plaintiff twopence a-piece for himſelf and 
his wife for each year. 


The defendant, with others, filed their croſt bill againſt Lau- 


| rence, and inſiſting, that the ſaid lands, &c. were exempted 


from the payment of tithes, prayed, that they might be quieted 
in the ſaid reſpective premiſes, and that the modus of three 


| thillings, for the tithes of the Lilleys, might be eſtabliſhed, 


The vicar, in anſwer to the croſs bill, admitted, that the 
priory of Lanthony was one of the greater diſſolved monaſteries; 
that the manor, lordſhip, and tithes of Brockworth, had come 
to Henry the Eighth ; that the tithes of the demeſne lands thereof 
belonged to the priory; that they were granted by Henry the 
Eight to John Guiſe; but not the ſmall tithes of other demeſne 
lands; and that the ſaid lands are now veſted in Sir John Guiſe, 
but not the ſmall tithes of other demeſnes, nor the ſmall tithes 
of ſuch lands in Breckworth, as were let with the ſaid demeſnes 
belonging to the ſaid priory of Lanthony. The vicar further 
laid, that he believed, that Sir John Guiſe was the then owner 
of the ſaid manor and demeſnes, and that he and his tenants 
had held the ſame, and the whole tithes thereof without in- 
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Lawnxxce 
againſt 

Yrarrs; 

er ec Coma, 


that the meadow 
called Mani. 
mores, the fici4 
called Tripperrs ; 
and the Little Or- 
chard adjoining, 
are part of the 
demeſne lands of 
the manor of 
Brockws th, 
which was for- 
merly parce] of 
poſſeſſions of the 
pr.ory of Lan- 
thony, and titue 
tree; 


and that ſor the 
cloſe called the 
Lilleys, there is « 
modus of 38. a- 
year, payable in 
lieu of the ſmall 
tithes thereof ; 


and pleads a ten- 


der of what was 
due for Eaſter 
offerings. 


The defendant 
files a croſs bill 
to eſtabliſh the 
exemptions aid 
the modus. 


The vicar ad- 
mits the demeſne 
ands of that 
part of the manor 
which belonged 
to the priory are 
tithe free ; but 
infiſts on ſmall 
tithes for the 0- 
ther parts of the 
demeſnes, and tor 

thoſe lands be- 
longing to the 
priory which 
wcre let to te- 
nants at the time 


1 terruption z #thedifſolution; 
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Lawaz ver terruption; and that the ſaid lands did belong to the ſaid priory, 
e as appears by a terrier in the firſt fruits office, taken the twen. 

it 6 Contra ty-ſixth year of Henry the Eighth; but he inſiſted, that no other 
that ſuch land; deme/ne lands are exempted from the payment of vicarial tithes, 
as belonged to and that although the land belonging to the ſaid priory may he 
the priory, which called demeſne lands, he is entitled to have vicarial tithes for the 
E ſame. The vicar further ſaid, that Manſmores and Trippet; 
Hands, a 0, Meadow were granted by Sir J. Guiſe to the ſaid I, Gui, 
tithe free; and With the great tithes thereof, but not the ſmall tithes ; and that 
he denied that he had never heard that the ſame were the demeſnes of the 
> me and manor of Breckworth. He denied, that the ſaid V. Guiſe had 
2 1 let the ſaid two meadows and orchard, and the {aid cloſes 
of the manor of called Abbott's Wood, or Brockworth Park, diſcharged from the 
Breckway ; or payment of tithes. The vicar further anſwered, that the abbot 
_ * = and convent of the monaſtery of Saint Peter, in Glouceſter, were 
1 was seife d ſeiſed of the manor of Droiſe Court, with the appurtenances, but 
of the tithes of he denied, that they were ſeiſed of the tithes thereof, or that 
the eſtate called their tenants had held any part of the ſaid manor freed from 
Abbe i M ; tithes 3 or that the ſaid manor, by the diſſolution of the (aid 
monaſtery, had come to THE CRown ſo diſcharged ; for that the 

ſame being one of the greater abbies, diſſolved by the ſaid ſtatute, 

it could only come to the crown in as ample a manner as the 

a. a abbot had held the ſame; and he infiſted, that the owners of 
by . hoe, ſeveral of the lands of the ſaid abbey had paid tithes for the 
8. c. 13. it ſame in many places. He further ſaid, that the manor of Drei 
could only be Court, with its appurtenances, was granted to the Biſhop of 
enjoyed by the Glouceſter, and his ſucceſſors ; but denied, that the lands were ſo 
Sowa of dne granted diſcharged of tithes ; for that the tenants of the faid 
ſame way as the manor had yearly and immemorially paid tithes, both impro- 
prior had heldit; priate and vicarial, for the ſame, after the rate of fourpence in 
and claims 4d. the pound, according to the yearly rent, in the ſame manner 
in the pound on às all other landholders in the ſaid pariſh had uniformly and 
the yearly va» conſtantly done, He alſo admitted, that the meſſuage, little or- 
ue 3 chard, and three cloſes aforeſaid, are Pi/bop's lands, but he denied, 
that they were held with the manor of Droiſe Court, and inſiſted, 

that they had been leaſed out to different perſons by the Bijby, 

time out of mind. He admitted the grant or leaſe by the Bib 

to V. Gui e, and that the plaintiff Dorothy Guiſe had no other 

lands in the pariſh. He alſo ſaid, that the plaintiff obſer 

was entitled to the cloſe called the Lilleys, and had demiſed the 

ſame to the plaintiff Yeates, and that no tithes for the ſame had 

been paid in kind, for that the ſame had always been mowed 

or grazed ; and the occupiers thereof had immemorially paid 

to the vicars fourpence in the pound of the yearly value thereof 

for the ſmall tithes ; and that the defendant, having compounded 

with him for the fame, had paid him three ſhillings and two- 

and denies the pence yearly, for the tithes thereof ; and he ſaid, that he never 


wodus as to 1be had infiſted on the payment of three ſhillings a year as a modus 
Lillcys. | for 


6 5 = ., A 
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for the ſaid cloſe called the Lilleys, till this ſuit, but only on the Lawarxcx 
ſaid compolition of fourpence in the pound, againſt 


YraTrzs; 
The plaintiffs in each of the ſaid cauſes replied; the defendants * Contra. 
rejoined; and divers witneſſes were examined on both ſides; The evidence 
and upon reading the depoſitions of ſeveral witneſſes on both 4. 
ſides; and on long debate of the matter; and upon reading the 
faid grants to the Be of Glouceſter, dated the fourth of Sep- 
tember, in the thirty-third year of Henry the Eighth; the 
grant to John Guiſe, dated the twenty-ſixth of June, in the 
thirty-ſecond year of Henry the Eighth; the leaſe, dated the 
ſeventh of February 1703, made by the ſaid 7. Guiſe to W. 
Guife, of the two meadows, called Manſmores and Trippetis to- 
gether with all the tithes thereof ; 


Tux Cour was of opinion, that the vicar, notwithſtanding e Wed, 
the matters and things in the original bill, and the anſwer to the 3 , 
croſs bill, mentioned, had no right to any ſmall tithes, ariſing on 1,7; Orchard, 
the reſpective lands, formerly part of the poſſeſſions of the priory declared to be 
of Lanthony, and the late diſſolved monaſtery of Saint Peter, tithe tree. 


in Glouceſter. 


Taz CourT was alſo of opinion, that the modus of three T ,_ of 
ſhillings a-year, in lieu of all tithes for he Lilleys, was well 38, a.year as to 
proved ; and that therefore the vicar was not entitled to the te Lilleys de- 
tithes in kind arifing on the ſaid cloſe, but to the ſaid modus of ced good. 


three ſhillings a-year only, in lieu thereof. 


The original bill, as to the whole demand for the tithes The original bill 
therein, was accordingly diſmiſſed with coſts; and Dorothy imiſſed with 
Guiſe, Henry Guiſe, and their tenants, decreed to hold and enjoy 5 
the ſaid meſſuage and lands, called Abbott: Wood, otherwiſe ines _—_— 
Bruckworth Par 5 Manſmore, Trippetts, and the Little Orchard, enjoyment of 
clear of all tithes payable to the vicar of Brockwworth, or any their eſtates. 
thing in lieu thereof, and be quieted in the poſſeſſion thereof 


accordingly. 


Tux Cour alſo ordered and decreed, that the plaintiff Jobn- The —_—_ of 
fon, and his tenants, ſhould hold and enjoy the Lilleys free from — 
the payment of any tithes in kind to the vicar, upon the pay- „d 
ment of the modus of three ſhillings a-year; and that the ſaid Au the matters 
medus be eſtabliſhed ; with coſts as to all the matters contained of the croſs bill 


m the croſs bill. —— with 


Tat Court alſo, as to the Eafter offerings, demanded by the No decree for 
ror ay bill, did not think fit to make a decree for the ſame _ offerings 
c Tuo. PENGELLY. 

B. HALE. 
LAW. Ca RTERR. 
J. CoMYNs. 
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sT TI CUTHBERT againſt PLEYDELL, pr 


20. 1. 
18 Wiltſhire, 5th May 1726. 


The vicar of THE vicar of Cricklade St. Sampſan (a), in the county of Wit, 
Cricklade, in ſtated by his bill, that in Michaelmas Term, in the ſixth year 
Wilyvire, claims of Charles the Firſt, on hearing the cauſe of the Attorney Genera 
gol. a-year, i? v. the Earl of Hertford and others, who, as lords, freeholder, 
tithes of that and tenants of ſeveral manors and lands adjoining to his majeſty; 
part ef the Foreft foreſt of Braydon, claimed ſeveral lands, commons, and privile 
of Braydn, in the ſaid foreſt, touching the right of the king and his farmen 
w_ = by = to incloſe the ſaid foreſt, and the right of common which the 
wk purſuant freeholders and tenants had therein, as alſo in reſpect of wha 
io a decree made tithes were or ſhould be payable for the foreſt, by his majeſty'; 
in the (ch Car, farmers, to the vicars of Crichlade aforeſaid, it was declared and 
* * 2 decreed, that all the waſte and incloſed grounds in the Forei 
ants had not were his majeſty's ſoil and own demeſnes, except as therein wu 
paid him the excepted ; and that his majeſty and his farmers might lawfully 
Whole, or, dur- incloſe and improve the ſame : and, to the end that ſome 
— On 1 gr proviſion might be had out of the foreſt to enlarge the revenue 
5 — a-year, Of THE CHURCH (within which pariſh a great part of the Fore 
did lic), according to his majeſty's pious care in that behalf, by 
ſettling on the incumbent or vicar a certain yearly allowance, 
to be paid in lieu of all demands of tithes demandable or pays. 
ble from his majeſty's farmers or aſſigns, or the tenants or oc- 
cupiers of the ſaid lands, it was further decreed, that from 
thenceforth forty pounds a-year ſhould be yearly paid out of the 
Foreſt, by the ſaid farmers and occupiers to the vicar for the 
time being, quarterly, at the vicarage houſe in Crictlade; and 
that THE Crown, and the tenants and farmers under the 
crown, ſhould hold and enjoy the Fore/t, freed and diſcharged 
of all tithes ; and that the ſaid decree ſhould be of force 
againſt all perſons who had or ſhould have any intereſt in 
the premiſes ; that in purſuance of the decree the farmers 
and occupiers under the crown had conſtantly paid the forty 
pounds a-year to the vicar of Cricllade, for the time be- 
ing, at the time appointed, until the plaintiff became vicar; 


a) On the 22d April 1671, one Flood, rially held, by their reſpective owners, 
who was at that time vicar of this pa- tithe free; and, upon opening the 
riſh, filed his bill in the court of exche- pleadings, the defendant's counſel in- 
quer againſt Archer, claiming for eight fiſted that the vicar enjoyed a piece of 
years prior to the bill, the ſmall tithes of ground called the Vicar's Hame, in lieu 
a parcel of ground called Arcber's Hame, of all ſmall tithes arifing on the Han. 
lying in Small Med, in the ſaid pariſh. An iſſue was directed to try this fac, 
Ihe defendant faid, that no t'thes had and a'verdic+ being found for the vicar, 
been paid for the ſame for fifty years the defendant was decreed to pay the 
then laſt paſt ; that this piece of ground ſmall tithes for Archer's Home, for the 


together with ſeveral other grounds, time demanded by the bill. 
called be Hamecs, had been immemo- 


and 
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and that the vicar for the time being had, by ſome cuſtom, (CvTunrar 
preſcription, grant, or other lawful ways, immemorially re. „ againſt 
ceived and was entitled to have and receive forty pounds 
in lieu of all tithes of the improved and incloſed lands in 

the pariſh z that the plaintiff about fixteen years fince had 

been lawfully preſented vicar, and had duly — 

the cure there, and thereby become entitled to the ſaid 

forty ds a- year; that ſuch part of the improved and in. 

cloſed foreſt, as lay in the ſaid pariſh, had, ever ſince the plain- 

tiff became vicar, been in the poſſeſſion of the defendants, and 

the plaintiff ought to have been paid the ſame, according to the 

direction of the decree; that the defendants, to defeat the 

decree, had not, ſince the plaintiff became vicar, paid him any 

more than thirty pounds a-year, and the laſt year had paid 

him nothing, they pretending that what they had paid him 

was as much as or more than their ſhares of the forty pounds 

a-year amounted to, but the plaintiff charged, that as the lands 

ſtood liable to the payment thereof, he ought to be paid the 

fame thereout, and the defendants themſelves ſettle their pro- 

portions, The bill therefore prayed, that the defendants might 

anſwer the premiſes, and the plaintiff be relieved, 


The defendants anſwered, and admitted the decree, and ſet The defendants 
forth their reſpective lands and the proportions of the ſaid forty inũſt that they 
pounds they had paid, and ſaid they had duly anſwered their be paid m 
ſhares to the plaintiff, and, by their anſwers, prayed a decree of in- — — of 
guiry, on what part of the lands the ſame had been abated, ſince inquiry, as to the 
the firſt ſettlement after the decree, and what occaſioned the de- cauſe of the de- 


ficiency, and that the ſame ſhould be laid on the land abated, 


The plaintiff replied ; the defendants rejoined ; and ſeveral 
witneſſes were examined; and upon reading the decree of 
Charles the Firſt; and upon debate of the matter 


IT is ORDERED BY THE CourT, that a ſpecial commiſſion ſhall A ſpecial cem 
iſſue into the country, under the ſeal of this court, directed to #*" —— 
ſuch commiſſioners as the deputy remembrancer ſhall appoint, liable, EET 
to inquire who are the ſeveral farmers and occupiers of ſuch lands they hold. 
part of the ſaid incloſed lands, formerly part of the Foreft of 
Brayden, which lie within the pariſh of Crictlade St. Sampſon, in 
the county of Wilts, and particularly what part of ſuch lands 
each farmer or occupier ſeverally held or enjoyed, and of what 
yearly values the reſpective lands ſo held by them ſeverally are; 
the ſaid deputy remembrancer to appoint the time and place 
of executing ſuch commiſſion ; and the coſts to be reſerved. 


In purſuance of the ſaid decree, and the deputy's certificate a The commiſ- 
Herial commiſſion iſſued, and the commiſſioners returned their fioners certify 
certificate, and certified the different lands, and the reſpective Je 
ſhares and values liable to the payment of the ſaid forty pounds 


fer annum, as ſet forth in the ſaid certificate. 
Upon 


aig 


Curnyrit 
againſt 
PrzYDELL. 
The certificate 
read, 


The deputy or- - 


DECREES IN TITHE CAUSES, &e. 
Upon reading the faid decree, order, and certificate, and the 
ſeveral depoſitions taken by virtue of the ſaid commiſſion, and 
upon debate of the matter, 


Ir '1$ ORDER BD BY THE Covurr, that it be referred to the 


dered to report deputy remembrancer to aſcertain what part and proportion of 


the ſums which 
each defendant 


ought to pay. 


the forty pounds per annum, due to the plaintiff from the 
defendants, each defendant ought to pay, according to the 
number of acres in his occupation; and what is due from 
each defendant to the plaintiff, for the arrears of the ſaid forty 


pounds per annum, according to the like proportion. The coſts 
to be reſerved, 


In purſuance of the ſaid decree, the deputy remembrancer 
made his report herein, dated the twelfth of Fuly 1728 ; and 
now, on the eighteenth of July 1728, upon hearing counſel on 
both ſides, and reading the decree and report; 


s Tux Court ordered the report to be confirmed, and the 


ſeveral defendants to pay to the plaintiff the ſeveral fums 
reported due to him, and all the defendants, except the Vi. 
evoods, to pay to the plaintiff his coſts of this ſuit, to be 
taxed, but the ſaid plaintiff is to have no coſts againſt the 


_ defendant We/twwd; and that the ſeveral defendants ſhall for 


the future pay to the plaintiff forty pounds per annum, according 


to the proportions in the ſaid report mentioned. 


B. Hare. 
Law. CARTER, 
J. Courxs. 


A COL- 
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TITHE- CAUSES, 


DURING 


THE REIGN OF GEORGE THE SECOND. 


* 


JoxEs again} CLEVER DEN. . Tanks Tenn 
1. O10. 
Devonſhire, 3d July 1727. 8 
HE rector of Clovelly, in the county of Devon, claimed the The rector of 
tithes of herrings taken in Clovelly Road, and brought in Clovelly, in P- 
boats into or near Clovelly Key, between the twenty-ninth of — pa 
September and the twenty-fifth of December yearly, that interval om el dle pa- 
being the ſeaſon for the herring fiſhery ; and he ftated, that by rim, to 18. in e- 
immemorial cuſtom in the ſaid pariſh the tithes of all herrings very 208. value 
landed at or near the ſaid key are to be paid in the following f beg 
manner, viz, that every Monday morning an account or compu- — Ky by 
tation is to be taken of what the fiſh brought in during the the gſhermen of 
preceeding week had amounted to and produced; that the the pariſh ; firſt 
charges of what they called a forced cap, or the ſeventh d*duRting the 
part of all the fiſh ſo caught or landed, is to be then deducted —— — 
therefrom for the uſe of the fiſhing boat; and that the remainder the hertings fo 
is then to be divided into two equal parts, one of which is brought in, 
allotted to the owners of the nets uſed in catching ſuch fiſh, 
and the other to the crew of the boat in which ſuch fiſh had 
been caught; and that out of every twenty ſhillings produced 
in money, or to the value thereof in fiſh, to the boat's crews, 
onethilling is to be paid to the rector of the pariſh, in lieu - 
tac 
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Jona: the tithe of ſuch fiſh, and after that rate or proportion for a leſ 
> % ſum than twenty ſhillings ; and alſo the ſame out of ey 
renn, twenty ſhillings produced in money, or to that value in fiſh, to 
the owner or owners of the nets uſed in ſuch boats; both pay. 
ments to be made by the maſter of each boat in the morning 
of the ſame day; and that, by the ſaid cuſtom, the rector, on 
the ſame Monday morning in every week during the fiſhing 
ſeaſon, is to ings. prayers ſuitable to the employment of fiſher. 
men 3 a very long and particular prayer for the proſperity of 
fiſhermen ; the one hundred and fifth Pſalm ; and part of 
the fifth chapter of Saint Luke ; that until laſt year he had 
conſtantly received ſuch cuſtomary payment ; but that the 
defendants, who were maſters.and owners of ſuch boats, now 
pretended, that there was no ſuch cuſtom, and that they were 
exempted by act of parliament from the payment of tithes, The 
bill therefore prayed that the teſtimony of the plaintiff's wit. 
neſſes might be perpetuated, and the ſaid cuſtoms eſtabliſhed ; 
and an account taken of the tithes due from the defendants. 


The defendants admitted, that the plaintiff was rector of the 
pariſh, but denied the cuſtoms ; and ſaid, that they were exempt 
from ſuch payment by the ſtatute 5, Eliz. c. 5. and the ſtatute 
10. & 11. Vill. 3. c. 24. and prayed the benefit of the ſaid ach. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined; and upon hearing counſel for the plaintiff; 
and reading an affidavit of ſervice of ſubpzna to hear judgment 
on the defendants ; and their anſwer 


Ir is ORDERED, that the cuſtom, as ſet forth in the 
bill, be eſtabliſhed ; that the teſtimony of the plaintiff's wit- 
neſſes be perpetuated 3 and that the defendants account 21 for 

the tithe fiſh, according to the ſaid cuſtom ; which decree was, 
on the twenty-fixth of November 1727, made abſolute on the 
non-appearance of the defendants ; and, on the nineteenth of 
February, the deputy made his report, which was confirmed with 
colts, 


ran. TIN, GwAVAS againſf KELYNACK, 
I. GEO. 2, 


Cornwall, 3d July 1727. 


The impropria- THE impropriator of the pariſh of Pawlyn, in the county ot 
tor of Paulyn, in Cornwall, which adjoins to the ſea, and extends into 
222 Mount's Bay, and has, time out of mind, been a fiſhing town, 
tithes of all fi ſtated, that there was in the ſaid parith an immemorial cuſtom, 
caught in that every pariſhioner of the pariſh, and others, being pro- 
Mn Bay. or prietors or occupiers of any fiſhing boat or boats, net or 
— . uk nets, or other fiſhing craft, which have or hath been uſually 
prievvcs of boars tied, moored, or kept within any part of the ſaid rectory or 


uſually moored in the pariſh, exceptiny fiſh taken for lait and fiſh mcaſed in the ſlecves of ſeynes — 
S. C. Bunb. 239. 256. S. C. 3. BNC. r. C 479. 


pariſh 
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pariſh (at the times when they are not uſed in fiſhing) have 
immemorially paid, and by cuitom ought to pay and anſwer to 
the owners and proprietors of the ſaid rectory, for the time 
being, the tenth part of all great and ſmall fiſh taken or caught 
in the ſaid bay, or other the adjoining ſea or ſeas, by, in, or with 
ſuch boat or boats, net or nets, or other fiſhing craft ſo uſually 
tied, moored, or kept within the ſaid pariſh aforeſaid (except 
only ſuch fiſh as, being ſo taken as aforeſaid, have been uſed for 


bait wherewith to take other fiſh, and except alſo fiſh meaſed in 


the fleeves of certain nets, called /eynes), of which no tithes are 
demanded ; that the defendants, for ſeveral years paſt, had been 
pariſhioners, and had yearly caught pilchards and herrings in 
Mount's Bay, at or near Saint Ives, Fowey, Aer, and 
other fiſhing places adjoining, by and with fiſhing craft uſually 
tied, moored, and kept within the ſaid rectory (when not actually 
uſed in fiſhing) ; but have not ſet out the tithes thereof, and 
have refuſed ſo to do, on a pretence that there is no ſuch cuſtom. 
The bill therefore prayed a diſcovery and account of the value 
of the ſaid tithes of pilchards and herrings; that the defendants 
might be decreed to pay the ſame ; and that for the future they 
might ſet out ſuch tithes, and give proper notice of the ſame to 
the plaintiff or his agents. 


The defendants admitted, that they had been, for ſeveral 
years paſt, pariſhioners in the pariſh, and had uſed fiſhing craft 
there; but ſaid, that it was not always moored and kept within 
the pariſh when not uſed in fiſhing. They alſo admitted, that 
they had caught ſeveral pilchards and herrings; but they ſaid, 
that they did not know what title the plaintiff had to the rectory, 
or that it is an ancient rectory ; but believed that it adjoined to 
the ſea, and extended into Mounts Bay; and they denied that 
there was any ſuch cuſtom of tithing fiſh as ſtated in the bill; 
and inſiſted, that if any ſuch cuſtom had prevailed there, it 
was unreaſonable and void. 


The plaintiff replied z the defendants rejoined ; and witneſſes 
were examined on both fides ; and upon reading ſeveral de- 
poſitions, and the decree of the fourteenth of June, in the thirty- 
ſecond year of Charles the Second (a); and upon full debate of 
counſel on both ſides ;z it was ordered, that the cuſtom, as laid 
and alledged by the bill, be referred to a trial at law upon a 
teigned action; in which action the plaintiff is to be at liberty to 
declare againſt any four or more of the defendants on the ſame 
cuſtom, as extending to the pariſhioners of the ſaid pariſh only, 
by leaving out the words « and others ;” and the reſt of the 
defendants, by conſent, to be bound by the verdict. The coſts 
to be reſerved until ſuch trial ſhall be had. And if upon ſuch 
trial it ſhall appear that the cuſtom doth extend to ſome, but 


(a) See the caſe of Gwavas v. Teage, vol. 1. page 203+ 
not 
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againſt 


KzivynaActs 
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Gwavas 


KnzLYNACK» 
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not to all ſorts of fiſh, then the poſtea is, by conſent, to he 
marked, as to ſuch ſorts of fiſh as the ſaid cuſtom doth extend 
to. 


Ir 1s FURTHER ORDERED, by conſent, that, in the mean time, 
and until ſuch trial ſhall be had, the defendants ſhall reſpectiveh 
pay tithes of their fiſh to the plaintiff, in ſuch manner as they 
have uſed to pay the ſame of late years before the commence. 
ment of this ſuit ; but that ſuch payment ſhall be without pre. 
judice to the defendants. 


The plaintiff being diſſatisfied with the above orders petitioned 
for a re-hearing, which was granted by order of the ninth of 
December 1727, and the cauſe was again heard on the ninth of 
May 1728; when, after a full and long debate, THe Covgr 
took time to conſider thereon until the twenty-third of May, 
whenit was ordered, that the cuſtora, as laid and alledged by the 
plaintiff in his bill, ſhould be referred to a trial at law, before 
a ſpecial jury of Middleſex, at the bar of this court, in a 
feigned action by the plaintiff. . 


A trial was accordingly had on the ſixth day of November laſt, 
before THR Lord CHIET Baron and a ſpecial jury, who, after 
a long trial and full defence, gave their verdict for the plaintif, 


The cauſe came on upon the equity reſerved ; and the verdict 
being read, whereby it was found that, time out of mind, within 
the ſaid rectory and pariſh, there had been and is a cuſtom of 
tithing uſed and approved, « that every pariſhioner of the ſaid 
« pariſh, and others, being proprietors or occupiers of any fiſhing 
cc boat or boats, net or nets, or other fiſhing craft, which have 
tc or hath been uſually tied, moored, or kept, within any part of 
« the ſaid rectory or pariſh, at the times when they are not uſed 
« in fiſhing, by all the time aforeſaid, have or hath paid, or 
ec ought to pay and anſwer, to the owners and proprietors of the 
« ſaid rectory, for the time being, the tenth part of all great and 
« ſmall fiſh taken or caught in the ſaid bay, or other the 
« adjoining ſea or ſeas, by, in, or with, ſuch boat or boats, 
« net or nets, or other fiſhing craft ſo uſually tied, moored, or 
« kept within the ſaid pariſh aforeſaid (except only ſuch fiſh 
« as, being ſo taken as aforeſaid, have been uſed for bait where- 
« with to take other fiſh, and except alſo fiſh meaſed in the 
« ſleeves of certain nets, called /eynes).” 


Tat Covxr, after the queſtion had been debated by counſel 
on each ſide, declared, that the cuſtom, as found by the jury, 
is a good cuſtom in law; and ordered, that it ſhall be eſtabliſhed 
accordingly z and that the defendants ſhall account, for the value 
of the tithes of all pilchards and herrings, being the only ih 
touching which the plaintiff ſought an account, taken by them 
from the twenty-fifth of March 1722 to the filing of the bill 

an 
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and that, in taking the account, the defendants be reſpectively Gwavas 
charged, as well for ſuch pilchards and herrings as have been ſo ir, 8 
taken within the ſaid time in drift nets, as for thoſe which have | 
been ſo taken in the cods of ſeyne nets, according to the ſaid 
cuſtom: the plaintiff to have his coſts both at law and in equity 

is time. 
2 gi 55 Tuo. PENGELLY, 
B. HALRE. 
Law. Cak TER. 
J. Comvxs. 


On the twenty-ſixth of February 1729 the defendants appealed See 3. Bro, P. 
to THE Hos oF Lok ps; but after hearing counſel it was C. 479- 
ordered and adjudged, that the appeal be diſmiſſed, and the 
decree therein complained of affirmed. 


PENWARNE avzain/ſt PETER ; et Contra. m—_ Treu, 
2 . Gro. 2. 


Cornwall, 30th June 1727. 


TA bill ſtated, that the plaintiff was ſeiſed in his demeſue as of The rector of 
fee of and in the capital meſſuage, barton, and demeſne — 2 

lands, called Penwarne, lying in the pariſh of Mawnan, in the uma to . nd 

county of Cornwall; that, time out of mind, the plaintiff and 4, of 11. 25. 6d. 

his anceſtors had yearly paid to the rectors of Mawnan, four a quarter, in leu 

pounds, ten ſhillings, by equal quarterly payments, at the four A be wy * 

uſual feaſts in the year, as a modus in lieu of the tithes of the pre- 9 

miſes; that the rectors had, time out of mind, accepted the ſame 

in lieu of tithes; and that the ſame ought to be accepted by the 

preſent rector, as no tithes in kind had ever been paid for the 

ſaid eſtate; but that, inſtead of receiving, he had endeavoured 

to deſtroy the ſaid modus, and had filed his original bill in the 

court of common pleas for two hundred and forty pounds for 

the tithes of the premiſes for the eight or nine years that he had 

been rector, and proceeded to a trial therein; and though, upon 

full evidence, a verdict had been given againſt him, yet he ſtill 

refuſed to accept the modus, and inſiſted on tithes in kind. The 

bill therefore prayed, that the modus might be eſtabliſhed, 


The rector denied the modus, and confeſſed filing an original 
in the common pleas, and that upon the trial a verdict was given 
againſt him; but he inſiſted, that it was againſt evidence. He 
alſo filed his croſs bill, ſtating himſelf to be rector of Mawnan, 
and inſiſting on tithes both great and ſmall, and all offerings and 
duties whatſoever, yearly ariſing therein, or ſome ſatisfaction for 


the ſame ; and prayed a diſcovery, and an account of tithes due 
for the ſaid premiſes. 


Gov apa anſwered, and inſiſted on the edu, in lieu of 
tithes, 


I A trial 


rr —— — 
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PenwARNE An iſſue was directed to try the modus; and the jury found 
again} their verdidt for the plaintiff Penwarne. 


PzTEx ; 


a 6 Contra, Tat Covrr, after long debate, ordered the ſaid modus to be 
eſtabliſhed ; the croſs bill to be diſmiſſed; and the ſaid Peer 
pay to Penwarne his coſts at law and in this court. 


Tro, PENGELLY, 


Hitany Tran | JoxkEs againff Hucnts. 


1. Go. 2. 
| Glouceſterſhire, th February 1727. 


The vicarof 0/2 HE plaintiffs filed their bill, ſtating that, time out of mind, 
Sodbury, in Glow they, and thoſe under whom they claimed, and all occupiers 
—_— ** Of land within the pariſh or vicarage of Old Sodbury, in the 
tithes of milk in county of Glauceſter, had yearly paid, at Lammas, or ſo ſoon as 
kind, demanded by the vicar, fourpence, as a modus in lieu of the tithe 

milk of every cow depaſtured on their reſpective lands in the 


ſaid pariſh, and threepence in lieu of the tithe milk of a heifer. 


The defendant denied the modiſer; and the Court ordered a 
trial at law to try the moduſes, as in the bill alledged ; and 
after a long trial, and full evidence given on both ſides, the 
plaintiffs became nonſuited. 


Tus Court accordingly diſmiſſed the bill. 


Hit any run Hawzs again GooDMan ; et & Contra. 
„iso. 2, . 
. Buckinghamſhire, 23d February 1729. 


The cowkeepers T* rector of Simpſon, in the county of Bucks, claimed all 
in the townſhip tithes, both great and ſmall, and particularly the tithes of 


— — milk, ſince Lach Day 1727. 

Jn, in Buckrg- The defendant ſaid, that the pariſh conſiſts of the townſhip 
* er of Simpſon and the endſhip of Fenny Stratford ; and inſiſted, 
every cow with that all the occupiers of lands within the townſhip of Simpſon 
calf, and 18. for had immemorially paid to the rector of Simp/on for the time being 
every are two ſhillings yearly at Chri/tmas, or as ſoon after as the ſame 
—— was demanded, for every of their reſpective cows which had 
in lieu of the calves, as a certain modus, in lieu of the tithes of the milk and 
tithes of the the calves of ſuch cows, and one ſhilling for the tithe milk of 


—. = = every cow which gave milk and had no calf in that year. 


co. The defendants filed their croſs bill on behalf of themſelves 
and of the reſt of the owners and occupiers of lands in Simpſen, 
to eſtabliſh the ſaid modu/es. 


The rector denied that there were any ſuch meduſes ; but he 
admitted that he had received the ſaid two ſhillings and one 


ſhilling; and inſiſted, that they were paid by way of compoſitions 
Upon 


only, and not as moduſes, 
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Upon reading ſeveral entries in an account book of the former 
rector relating to the tithes of the pariſh ; ſeveral terriers of 
the tithes of the rectory delivered into the court of the arch- 
deacon of Bucks by the churchwardens of the faid pariſh, in 
1674, 1706, and 17243 and the proofs in the cauſe ; the Court 
directed an iſſue to try the moduſes ſet forth in the croſs bill; but 


the plaintiff Hawes declined trying the iſſue. 


Tues Cob r ordered the original bill to be diſmiſſed with 
coſts, and the moduſes to be taken pro confeſs upon the defend- 


ant's croſs bill, with coſts, 
Law. CarRTER, 


. Comvns. 
. THOMSON, 


Woop againſf BULSTRODE. 
Middleſex, 15th June 1730. 


HE vicar of Heſton, in the county of Middleſex, claimed the 

ſmall tithes of a farm called Bulſtrode Farm; a field adjoin- 
ing, called Homeſtalls ;, two cloſes, called Reed's and Beaver's ; 
three acres of land, called Sutton Common Field; and a hop» 
ground, called Elme's Croft. 


The defendant inſiſted, that the tithes of corn and grain 
belonged to the impropriator of the pariſh ; that there were 
ſeveral lands in his the defendant's poſſeſſion which paid no tithes 
to the vicar; and that he had paid for all the tithes ariſing on the 
four acres in Sutton Field. As to the tithes of two acres of mea- 
dow in the common field, called Holme Meadow, he infiſted, 
that the ſame, time out of mind, had been divided into ſeveral 
parcels, called Leets ; that the vicar and his predeceflors had 
immemorially held and enjoyed every ſeventh leet, and all profits 
therefrom, in lieu of the tithes of the ſaid meadow, an of every 
part thereof z and that, in conſideration thereof, the ſaid mea- 
dow had been, and ought to be, diſcharged from the payment of 
tithes ariſing on any part thereof. As to all other lands in his poſ- 
ſeſſion, except the ſaid four acres and the two acres, he inſiſted, that 
they were heretofore parcel of the poſſeſſions of the diſſolved priory 
of the Holy Trinity, in Hounſlow ; that the prior and his prede- 
ceſſors, time immemorially, until and at the time of the diſſolu- 
tion, held and enjoyed the ſaid houſe, lands, orchards, and gar- 
den grounds, by themſelves and tenants, diſcharged from the 
payment of all manner of tithes to the vicar of Hgfton ; that by 
virtue thereof and the ſtatute 31. Hen. 8. it came to THE CROWN 
diſcharged from the payment of all tithes to the vicar; and that 
the ſaid lands had ever fince been held ſo freed and diſcharged 
from tithes. He admitted that his father bad paid to the plaintiff 

Vol. II. U fx 


289 


Hawry 
againſt 
Goopwan gz 
cl a Contra. 


Taix, Trau, 
4. C0. 2. 


The eſtate and 
lands called Bal - 


Hrade, in the pa- 


riſh of Heſton, in 
Middleſex, are 
tithe free; and 
the vicar enjoys 
every ſeventh 
leet of the land 
called the Halme 
Meadoto, in lieu 
of the ſmall 
tithes thereof, 


290 


Woops 
againſt 
BurtsTRODE. 


Tain. Trau, 
4. Gzo. 2. 


The rector of 
in Leiceflerſhire, 
Claims the tithes, 
both great and 
ſmall, of all the 
lands in the pa- 
tiſn. 


DECREES IN TITHE CAUSES 


fix ſhillings and eightpence for the ſaid lands; but he infifteq, 
that it was a voluntary gift; and therefore prayed the Cour 
would not decree for the plaintiff, 


Upon reading the anſwer ; the miniſter's accounts of the 
poſſeſſions of the priory of the Holy Trinity, of Hounſlow, from 
Michaelmas, in the thirty-firſt year of Henry the Eighth, tg 
Michaelmas, in the thirty-third year of his reign ; the 
proofs taken in the cauſe ; and on full debate; the Court directed 
a trial at law on the following iſſue, „Whether all and ercy 
« the lands for which the defendant claims an exemption in hi; 
& anſwer, are exempt from the payment of tithes, as part 
« and parcel of the poſſeſſions of the priory of the Holy Trinijy, 
cc of Hounſlow ?” and on the trial before THE Lord Cite 
BaRoNn, in Eafter Term laſt, a verdict was given for the de. 
fendant. 


Tart CovrT accordingly diſmiſſed the bill, with coſts both 
at law and in equity, 
Ja. RevxoLns, 
Law. Cakrrz. 
J. Couvss. 
Wu. Tnousox. 


LADBROKE again// I'URVILL ; et & Contra. 
Leiceflerfhire, 27th June 1730. 


TI rector of Afton Flamville, with the chapelry of Burlage, . 

the county of Leiceſler, annexed, claimed all tithes, both great 
and ſmall, or ſome compenſation in lieu thereof, for fix year: 
paſt, ſtating, that in Trinity Term 1720 he had filed his bill for 
tithes due from the defendant and others, who in their anſwers 
inſiſted, that there is in the ſaid pariſh a quantity of land 
incloſed, of the value of ſeventy pounds a-year, belonging to the 
rector; that the lands in the pariſh are diſtinguiſhed by the 
names of the Ancient Inclaſuret and the New Incliſures; that the 
lands of ſeventy pounds a-ycar were given to the rector, when 
the ancient incloſures were firſt made, in lieu of all great title 
of the Ancient Incleſures ; that four pounds, ten ſhillings, bad 
been immemorially paid in lieu of all ſmall tithes in the Anciot 
Inclgſures; and that a certain ſum of money was payable in lien 
of the tithes of the New Inchſures ; but that the defendants 
made no defence, and on the hearing were decreed to accoun! 
for the tithes and Eaſfer offerings ; that the defendant Tur: 
in Hilary Term 1720, had filed his bill in this court, inſiſting, 
that the lands of ſeventy pounds a- year were given by the owner: 
of the Ancient Inclſures in lieu of all great rites ; and that 


four pounds, ten ſhillings, were always paid for the ſma!! tithe; 


thereof, making no mention of - New Incliſures; but that bis 
4 bill 


MK DD Q- wo 


5 his right to all great and ſmall tithes, on all the lands throughout 
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bill was diſmiſſed for want of proſecution ; that in Trinity Term Lronnox» 
1723 he filed another bill to the ſame effect; which bill was alſo Fa againſt 
diſmifſed for want of proſerution. The preſent bill therefore „ 


| ct à Contra. 
prayed, that the defendants might account for the titles and for as 
Eafter offerings during the time demanded by the bill. 


The defendants admitted that the Court had made ſuch a The def-ndants 
decree to account, and that the defendant Turvill two bills were 125 3 the 
diſmiſſed ; but they inſiſted on the ſaid exemption and modus ;;q ate dis ge 
in lieu of the great and ſmall tithes of h Od Incliſuret; and ſet into the Old In 
forth the quantities and values of their titheable matters on both tleſuret and the 
the Ancient Incloſures and the New Inclaſuret; and tendered the 4 2822 
ſeveral ſums in their anſwer mentioned for the value of their —_— — we 
tithes in the New Incloſures, which the plaintiff accepted. 

lieu of the great 


tirkes of the Old Trcloſures, and is only entitled to receive certain medufet in lieu of the jmall titbes thereoiʒ and 
offer him the values of his tithes for tb New Incloſures, which he accepts. 


The plaintiff replied; the defendants rejoined ; and witneſſes 
were examined on both ſides, 


In HFaſſer Term 1726, Tirvill filed his croſs bill againſt the 2 
plaintiff, ſetting forth, that he and his anceſtors, for one hun- nd ave — 
dred years paſt, had been ſeiſed in fee of lands lying muſe: due for 
in the ſaid pariſh ; that part of the ſaid lands, called the the ſmill tithes 
Grover, the Town Cle, the Gallows Cliſe, the Day Houſe Clife, of the — 
the Parks, the Great Mickle Hill, the Little Miclle Hill, and —_ 
the Dave Houſe Claſe, had, time out of mind, been incloſed, and 
were always known and diſtinguiſhed by the name of the Old 
Incliſures ; that part of the ſaid pariſh: had been incloſed with- 
in the time of memory, and was, by way of contra- diſtinction. 
called the New Inclefures ; that there had been immemorially, at 
Eater in every year, or ſo ſoon after as tlie ſame was demanded, 
paid to and accepted by the rector of the pariſh, the following 


= meduſcs, in lieu of all great and ſmall tithes of the ſeveral pieces 


and parcels of land in the ſaid bill mentioned, v1z, for the 
(Groves, ſixteen ſhillings ; the Town Cloſe, eight ſhillings; the 
Gall;ws Cloſe, eight ſhillings; the Day Houſe Claſe, two ſhillings; 
the Parks, nineteen ſhillings ; the Great Mick/e Hill, one ſhilling 
and fourpence ; the Little Mickle Hill, twelve ſhillings; and 
the Dove Houſe Cloſe, one ſhilling ; in all, to four pounds, ten 


— th and he prayed that the faid moduſer might be eſta- 
iſhed, 


The rector anſwered, and ſaid, that he did not know that ſuch The refter de- 


| part of the lands called by the ſeveral names in the ſaid bill had nizs the model, 


been, time out of mind, incloſed; and known, and diſtinguiſhed . 
by the name of the Old Inclgſuret, or that ſuch meduſes had been 
paid and accepted by the rectors of the pariſh ; and inſiſted on 


the pariſh, in kind, 
V3 Both 


70l. a-ycar, in 
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LanBROKXE 
ag oinſt 
Tuxviit;z 
et 2 Contra, 
The evidence 
re ad; and ifſucs 
d.reted to try 
the validi'y of 
the moduſes ; but, 
on the rector re- 
fuſing to go to 
trial, they are 
taken pro confeſs. 
The moduſes e- 
ſtabliſned, and 
the bill as to 
the Old Incloſure 
dum. ſſed with 

colts. 


Tarn, Tian, 
4. Gro, 2. 


The lay impro- 
priators of d 
one, in Cumber- 
land, claim the 
tithes of corn of 
Hillbouje Tere 
ment, of Bailcs 
Farm, and of 
Fairbul Fam; 
and ſtate, thit 
no corn had been 
cuitivated theres 
on until abcyt 
the year 1718. 


DECREES IN TITHE CAUSES 


Both caùſes came on to be heard this day; and on read 
the depoſition of 7. Foſter ; a receipt, ſigned J. Pitts, ind 
the thirtcenth of ri 1663, with the memorandums at th, 
bottom, and ſigned 7. Pitts ; another receipt, dated th, 
fifth of May 1673, ſigned 7. Duport; and on hearing counſy 
on both ſides; THe Cour directed iſſues to try the validity of 
the ſeveral moduſes alledged in the croſs bill; but the rector 
refuſed to try them; and the cauſe now, on the twenty. 
eighth of Ofcber 1731, ſtanding in the paper for further d. 
rections, 


Taz Court ordered the ſeveral mduſes for the reſpecting 
lands called te Old Incloſures, and the ſeveral diviſions of then, 
as deſcribed and alledged in the croſs bill, to be eſtabliſhed; 
and the original bill, ſo far as it related to -h, New Incloſure, t. 
be diſmiſſed with coſts, 

Tar Couxr Fri, 


STEPHENSON again? RITSON. 
Cumberland, 26th June 1730. 
THE bill ſtated, that the rectory of Alilſlone, in the county d 


Cumberland, and the corn tithes and other tithes and due; 
belonging thereto, were parcel of the monaſtery of Hexham, 
that the ſaid rectory, church, and tithes, became, by the ditiolu- 
tion of the monaſtery, veſted in THE RO; that King Edwari 
the Sixth, being ſeiſed thereof, granted the fame, by his letters 
patents dated the twenty-ſecond of December in the third qeu 
of his reign, to Sir John Peryent and T. Reve, and their heir, 
to be held of the manor of Eaft Greenwich ; that they, dy 
indenture inrolled on the twenty-fourth of the faid month, con- 
veyed the premiſes to T. Archer and A. Lee and their heits, 
that the ſaid premiſes had been ſince ſo conveyed that one 
undivided third part thereof was, before the year 1718, and nov 
is, veſted in the plaintiff Szepherſon and his heirs z another third 
part in the plaintiff Wallis and his heirs ; and another third par. 
in J. Radcliffe and his heirs ; of which part the plaintiff Wali, 
before that time, was, and now is, farmer under the faid }. 
Radcliffe ; ſo that the plaintiffs had been tenants in common d 
the ſaid rectory and tithes before 1718, and ſince that time; 
that the pariſh of Alaſtoue lying in a cold country, where the 
grounds are naturally barren, no corn was ever known to gro" 
there until about the year 1718; and therefore no corn tithe til 
then could be demanded ; that the three defendants were, befor! 
the year 1718, occupiers of the farms called Hil/houfe T ener! 
Bailes Farm, and Fairhill Farm, all lying in the ſaid rectory; 3 


had, for eight years paſt, ploughed the greater part of the ground, 


and towed the ſame with oats, barley, big, and other grain, ar 
44 
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had reaped ſuch corn, without ſetting out the tithes thereof, 
under a pretence that no tithes in kind are due for the ſame ; 
but that money was paid in lieu thereof ; that the occupiers 
there uſually farmed all their tithes, except the tithe of hay; 
but that ſometimes the plaintiffs took their tithes in kind. 
The bill therefore prayed, that the defendants might anſwer 
the premiſes, and account for the tithe corn they had reaped 
during the ſaid years. 


The defendants inſiſted on the following moduſes : that every 
occupier, for the time being, of any of the ancient tenements 
within the ſaid rectory or parith, had immemorially paid to the 
rectors or proprietors of the rectory, or the farmers thereof, 
for the time being, yearly and every year, at the feaſt of Saint 
Martin, or ſo ſoon after as the ſame was demanded, a certain 
ſum, as peculiar to their ſeveral tenements, ſome more or 
leſs, in full payment and ſatisfaction, and in lieu and diſcharge 
of all and ſingular the tithes of corn, grain, and hay, yearly 
growing, &c. in and upon the ſame ; which payments had, 
from time to time, been accepted and received in licu and full 
payment and ſatisfaction of the ſaid tithes of corn, grain, and 
hay, yearly, viz. for Hillhouſe Tenement, fourpence ; for Bailes 
Farm, eightpence; and for Fairhill Farm, eightpence ; and they 
ſaid, that no tithes in kind had ever been demanded till of late; 
and inſiſted on the ſaid moduſer. 


The plaintiffs replied ; the defendants rejoined z and witneſſes 
were examined on both ſides ; and the cauſe came on in Trinity 
Term, the eighteenth of Fuly 1728, when it was ordered to 
ſtand over, upon the plaintiff's paying hve pounds coſts of the 
day; and by an order of the twenty-fifth of /e 1729, the 
Court gave the plaintiffs Stephenſon and Whitfield (the plaintiff 
Wallis being dead), leave to amend their bill, and to take out a 
commiſſion to examine witneſſes to ſuch amendments. Accord. 
ingly they amended their bill, and made F.Radcliffe a defendant 
and ſet forth the ſaid conveyance of Archer and Lee, of the 
twenty-fourth of December, in the third year of Edward the 
Sixth ; and that one-third part of the ſaid rectory, &c. became 
veſted in the ſaid defendant Radcliffe and his heirs ; and the ſaid 
detendant anſwered, and, admitting the matters as ſtated in the 
bill, ſaid, that the ſaid third became veſted in him by ſeveral 
meſne conveyances. 


The plaintiff replied; the defendants rejoined ; and witneſſes 
vere examined z and on reading the proots in the cauſe ; 


Tus Court directed an iſſue to try, whether the ſeveral 
muſes inſiſted upon by the defendants extend to corn as well as 
bay, as alledged in their anſwers, 


933 On 
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againf 
RiTson. 


The defendants 
infiſt on a medut 
of 4d. a-year tor 
Hillhouſe Jene 
ment ; of Sd. a- 
year for Bailes 
Farm ; and of 
84. a year for 
Fairbill Farm; 
in lieu of the 
tithes of corn, 
grain, and hay, 
upon the fa. 
tarms 


The bill is & 
mended on the 
deatu of one cf 
the plaintiffs. 


Aniſſue dire ted 
to try, Whether 
the modus ex- 
tend to corn as 
well as hay. 
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STEPHENSON On the eleventh of November 1731, the cauſe came on to he 
agairſt further heard; and the Court being informed that the iſſue hag 
Rireon. peen tried by a ſpecial jury, and that the jury had found that the 
The jury find, ſeveral moduſes, inſiſted upon by the defendants in their anſwer, 


that they do ex- id extend to corn as well as Bay, as alledged in the anſwer; 
tend to corn. 


The bin difmnig. THE Cour, upon hearing counſel on both ſides, ordered the 
ſed with coſts. bill to be diſmiſſed, with coſts both at law and in equity, 


Ja. RevxroLns, 
Law. Carte, 
J. CoMyns, 

W. T roxson, 


Tarn, Tzau, OkpE, Spinſter, again CLAvERING, Widow. 
4. 610. 2. 


Durham, 26th June 1730. 


The lands called Tu bill ſtated, that C. Orde, about fifty years ago, was ſeiſed 
the Townfide in fee ſimple of all the great and ſmall tithes within the 
Farm and the townſhip of Seremerſion and chapelry of Auncreft, in the county 
4 1 of Durham ; that he mortgaged the ſame to A. Smith for ſeven 
Cloſe theWidew's hundred pounds ; that A. Smith continued in poſſeſſion thereof 
Meadew, and during his life; that in the year 1704 he made his will, and 
Lamtridge, par- deviſed the fame amongſt his children, ſubject to the equity of 
1 redemption; that H. Orde, brother and heir of C. Orde, redeemed 
year, on Michagt. the ſame, and conveyed it to the plaintiff, ſhe having paid the 
mas Day, to the martgage money; and that in Zune 1726 ſhe was let into poſ- 
impropriator of ſeſſion thereof; that at the time of the ſaid mortgage, and erer 
n nen after until the year 1711, the townſhip and the lands were 
of the tithes of divided into three farms, called the Tozonſide, the Faſt Demeſne, 
the beycut there- and 1% North Demeſne ; that in the year 1711 the ſaid townſhip 
o. was reduced into two farms, viz. the Towwnſide Farm, and one 
moiety of the Eafl Demeſne, making one; and the North Demeſne 
Farm, and the other part of the Faſt Demeſne, making the 
other; that the Totogſde Farm, and the moiety of the Ea 
Demeſne, lying contiguous, were let to the defendant's huſband ; 
that the tithes thereof had been conſtantly paid in kind until 
the year 1714, when the ſaid Clavering having converted the 
Eaft Demeſne Lands into meadow, diſputed the plaintiff's right 
to the tithes of graſs and hay; and that the defendant, bis 
widow, had fince, on various pretences, refuſed to pay the faid 
tithes, The bill therefore prayed a diſcovery and payment © 
the tithes. | 


The defendant admitted the mortgage, the redemption, the 
diviſion of the townſhip, and the tenancy of her huſband and 
herſelf, as ſtated in the bill; and inſiſted, that no tithes had 
ever been taken for hay on the ſaid premiſes, but a mcdus of ten 
ſhillings yearly in lieu thereof (except ot the three parce!s a 


the 
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the defendant's anſwer excepted) ; that the ſaid modus had 
always been accepted; and that the is willing and offered to pay 


the arrears of the ſame. 


The plaintiff replied 3 the defendant rejoined ; and witneſſes 
were examined; and THE Cour directed a trial at law on the 
iſue following, viz. © Whether within the townſhip or hamlet 
« of Seremer/ton there is, and bath been, an ancient cuſtom, for 
« time whereof the memory of man is not to the contrary, 
« that the owners or occupiers, for the time being, of the Town - 
« ſide Farm, and of the lands parcel of the Eaſt Hemeſne Farm, 
« now in the poſſeſſion of the defendant (other than and except 
« a {mall parcel or ſtrip of ground lying between the north 
« end of the ridges, in a field called the Part Cloſe, parcel of 
« the Eaſt Demeſne Farm, and adjoining on a burn or bunner 
« there on the north parts thereof ; one other {mall parcel of 
ground, at the eaſtmoſt corner of the ſaid Park Cle, called 
« the Widow's Meadow, containing about one acre of ground; 
« alſo part of the ſaid Eaſt Demeſne Farm; and another parcel 
« of ground, lying on the eaſt tide of an old dyke, commonly 
« called Lambridge, being alſo part of the ſaid Eat Demeſne 
« Farm), have, from time to time, paid, and for all the time 
« aforeſaid uſed to pay, and ought to pay, to the owner or 
« proprietor, for the time being, of the tithes of Seremer/zon, or 
« his or their farmers or tenants, the ſum of ten ſhillings yearly 
« upon Michae/mas Day in every year, orafterwards upon demand 
« or requeſt thereof made, for and in lieu, recompence, and 
« ſatisfaction, of all tithes of hay, yearly, and from time to time, 
« prowing, happening, and renewing, in and upon the lands 
« and grounds before mentioned to be in the detendant's poſ- 
« {efſion except the ſaid three ſmall parcels of ground before 
« excepted,” | 


The jury found the cuſtom as above ſet forth, 


THe CourT, upon hearing counſel, ordered the bill to be 


diſmiſſed, with colts both at law and in equity. | 


Ja. RernoLDps. 
Law, CARTER. 
J. Couxxs. 
Wu. "THOMPSON, 


CANNING againſ? COWLING. 
Yorkſhire, 1/t June 1730. 
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-Ozpez 


againſt 
CLAVIIAIN e, 


Tarn. Tram, 


4. Gro. 2. 


THE Plaintiff, one of the executors of C, Greenzwood, deceaſed, The plaintiff, as 
filed his bill, ſetting forth, that the faid C. Greenwood died executor of the 
22 the fourteenth of December 1721, after having made his will, impropriator of 


Eafby, in Yorks 


V elaims tithes in Eaſty, Brompton, and the Meer, due during the life ot the teitator. 


U 4 and 
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CANNING 


ag 
CowL1nG. 


The defendants 
donot admit that 
he was ſeiſed of 
the rectory; 


and ſay. that tbe 
Moor extend, to 
other pariſhes. 


That there is a 
medus of 221. 65. 
Payable yearly in 
heu of their 
farms 3 


DECREES IN TITHE CAUSES 


and appointed the plaintiff and J. Ruſſell the executors thereof, 
that the plaintiff only proved the will; that the faid (. 
Greenwood and his anceſtors had, for ſixty years paſt, been entitled 
to the impropriate rectory of EAS, and to all the tithes therein, 
and in Sheeby, Brompton, Aſte Wrangarne, Long Moors, High Ling 
Moors, Gingerfield, and other places within the ſaid rectory, in 
the county of York, and to all dues and advantages thereunto 
belonging; that the defendants are owners and occupiers 
of arable, meadow, and paſture grounds, and had, for ten 
years paſt, ploughed and ſowed the ſame with ſeveral fort 
of corn, grain, and hay, and had reaped, mowed, and inned 
the crops, and had depaſtured ſeveral cattle, and had many colt, 
calves, and lambs, without ſetting out any tithes, or making any 
ſatisfaction for the ſame. The bill therefore prayed, that the 
ſaid defendants might ſet forth the quantities and values of their 
tithes, and account for the ſame, 


The defendants ſaid, that they were ignorant of the time when 
the ſaid Greenwood died; and whether he or his anceſtors were 
ſeiſed of the ſaid rectory and tithes ; but that, about Hilary 
1720, a bill was filed in this court, and was diſmiſſed. 


The defendants Lang/taff, Wilſon, Tod, and Sadler, denied 
that they, or any of them, lived in the ſaid pariſh, or occupied 
any lands, or had any ſtock therein, excepting only that the 
defendant Viſſon had, for ſeveral years, kept on the High Mar, 
the Fell, or High Fell, ſeveral ſheep, at ſeveral times, but not 
throughout the year; that part of the ſaid Moor lies in Eaſy, 
and the other parts in the pariſhes of Richin, Marſh, Kirby Hill, 
otherwiſe Kirby Ravenſworth ; that the ſeveral parts of the Mor 
lying contignous to each other, and not being fenced or divided, 
the ſheep ſometimes depaſtured on the parts of the Moor lying in 
the pariſhes of Marſt, Richmond, and Kirby Hill, that the faid 
ſheep always ſlept in the pariſh of Gilling; and that he, Win, 
had, from time to time, paid the tithes of the wool and lambs 
thereof to the vicar of Gi/ling ; that he had alſo paid to the 
ſaid C. Greenwood a yearly payment in full for his ſheep depaſtur- 
ing on that part of be Mor which lies in Eaſby, and had ever 
fince the year 1721 been an inhabitant in Ey; and that he 
now dwells on a farm there ; but that, for all the time in the 
bill mentioned, he was no inhabitant in Za/by, nor had any tithe- 
able matters there, 


The defendants Bell, Allen, Wharton, Chappel, Cowling, Clas, 
and Hedgſon, ſaid, that they had ſeverally, during the time in the 
bill mentioned, occupied ſeveral farms parcel of the manor oi 
Alte, in the pariſh of & a/by, under the Duke of Wharton, who 15 
lord of the manor of A/te ; that, time out of mind, there had 
been conſtantly paid and 2 by the reſpective lords of the 


ſaid manor, when the ſaid farms were not in leaſe, but in their 
own 


eint, 333 
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own occupation, and by the reſpective farmers thereof when in Canning 
leaſe, to the rector of Ea, or to the impropriators, or their 8 
farmers, an ancient modus of twenty-two pounds, fix ſhillings „. 
a-year, at Penteceſt and Martinmas, in lieu of all tithes of corn 

and hay yearly growing upon the ſaid manor of Aſte; and that 

no tithes of hay or corn in kind had ever been paid within the 

memory of man; that the ſaid modus had been frequently ten- 

dered to the ſaid C. Greenwood ; but that he had refuſed to 


receive the ſame, 


All the defendants ſaid, that there had been an ancient cuſtom and ad. for 
in each pariſh. time out of mind, ro Pay twopence yearly, at hates gang rg 
Eaſter, to the rector or impropriator of aby, for every milch of 
cow under five, which had been with or had a calf during the 
year, in full for the milk of ſuch cow ; one penny for every 
drape cow; and a penny for every foal under tive, 


The defendant Tod ſaid, that he knew nothing of the plain- That the lande 
tiff's right to the tithes 3 and that for ten years he had held a in Hes pay 
cloſe in Eaſby, and ſeveral lands in Brumpton, for which lands in w_ e a 
Brumpton he paid a modus; and that the inhabitants of the ſaid — e 
pariſh paid a yearly modus of ſixteen pounds, eight ſhillings ; agiſtment tithes, 
that the manor of Brumpton was, before the diſſolution, part the7 having 
of the monaſtery of St. Agatha, near Richmond; that the _ Sn — 
ſaid lands had been held exempr of all tithes of agiſtment of S. Kab. 
barren and unprofitable cattle ſince the ſaid diſſolution; and 
that no tithes had ever been demanded for the ſame; that he 
had yearly paid C. Greenwood, for all his titheable matters, ſave 


hay, for which the tithes are not payable in kind, 


The defendants R. Atkinſon, C. Fryer, and V. Harriſon ſaid, 
that they knew nothing of the will of C. Greenwood, or of him 
and his anceſtors being ſeiſed in fee of the impropriate rectory 


of Eaſby. 


The defendant Atkinſon ſaid, that he did not occupy any That the lands 
lands in Eaſby, or other places in the bill, till 1720; and that called the Bean 


from that year he had held a farm called Bean Tard. — — 


The defendant Fryer ſaid, that he held lands called the Hag- tithe free; 

garable, which were meadow and paſture ; that he had kept 
no account of the titheable matters thereon, for that the ſaid 
ſeveral lands, called Bean Yard and Haggarable, were formerly 
parcel of the late diflolved monaſtery aforeſaid ; and that no 
tithes in kind had ever been paid for the ſaid lands; and both 
—_— and Fryer inſiſted that the plaintiff was not entitled to 
the ſame. 


The defendant Robinſon anſwered to the ſame effect; and as to a that Burn Farm 
farm he rented of Mr. Smith, admitted that he paid the tithe of is tithe free, 
hay in kind; but as to the lands he farmed of Burton, he inſiſted, as 
the 


* 
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Cannins the other defendants had done, that it was tithe free as having 


2 7 been parcel of the ſaid monaſtery. 


that Waithwith The defendant Greathead ſaid, that he and his father had 
Grange paysonly been tenants for ſixty years to a farm called Waithwith Grange, 
. modus of 55. which was reputed to be in the pariſh of Zaſby, though Waits. 
* with, and all the grounds adjoining to the ſaid farm are in the 
pariſh of Catherick; that he is entitled to the ſaid farm by 


the evidence, 


virtue of a leaſe, dated the third of April 1718: and he ſet up a _ 
modus of five ſhillings a-year, in lieu of all tithes thereof ; an4 4 
ſaid, that the ſame had been accepted by C. Greenwood, ry 
that a mdz; of The defendant F. Biſhop ſaid, that in the year 1715, he C. 
map LV, leafed of Ars. Lightfoot a farm called Longmoores, in the pariſh ty 
3 * of Eaſby; and admitted, that tithes in kind are due to the impro. ar 
priator for Little Fugg Meadow, and ſubmitted to pay them; but in 
he inſiſted, that no tithes in kind are due for the faid farm O1 
called Long moor et, but a m:4us of one pound, twelve ſhillings, ce 
payable yearly at St. Mark's Day, to the impropriator of Fay, ad 
in lien of tithes of the ſaid farm, and that no tithes in kind had t. 
ever been paid for the ſame. He alſo ſaid, that in 1721, upon Y 
the death of his father, he became entitled to lands in the ſeveral * 
pariſhes of Brumpton and Eaſby, and had duly paid his tithes d 
thereof in kind to R. Atkinſon, the farmer of the tithes thereof, f. 
TheplaintiFnoe The plaintiff replied; the defendants rejoined; and witneſſes : 
being able to Were examined on both ſides; and the cauſe came on the cighth f 
prove his title, of July, in Trinity Term, in the ſecond of the preſent king, t 
wy pn © when the plaintiff not having made out his title to the tithes, a 
1 it was ordered to ſtand over on payment of coſts; and by a t 
amine the wit- ſubſequent order, the twentieth of June laſt, the plaintiff was { 
neſſes under a permitted to add interrogatories, to be ſettled by the deputy, f 
commiſſion. to prove his title, and to have a commiſſion to examine wit- 
neſſes to the ſame ; and having examined them, | , 
But on reading 'The cauſe now came on to be heard; and on hearing counſel | 


on both ſides; reading ſeveral proofs ; the enrolment of a 
deed of bargain and ſale, dated the third of February 1612, to 
F. Morris and others, of the impropriate rectory of Eaſby, &c.; 
another from the ſaid Morris, dated the twelfth of February 
1612, to F. Torunley of the ſaid rectory; an indenture the 
twenty-ninth of November 1615, between F. Townley and C. C. 
Moore; and upon debate of the matter, 


the bill is di- Tar CovkT ordered the bill to be diſmiſſed with coſts. 
mi. d wih . 


cults. 
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Buxroven againſf WHicucore, Bart. Micn. Tran, 
4. Go. 2. 


Buckinghamſhire, 4th December 1730. 


TH bill ſtated, that the plaiatiff, for twenty years laſt paſt, had The impropria« 
been legally licenſed and appointed by the lord of the ma- 2 . Chef. 

nor of Latimer, chaplain of the chapel of eaſe of T/nampftead La- — in 

timers, in the pariſh of Cheſham, in the county of Bucks, and had the county of 

officiated as chaplain there; that in the ſaid parith of Cheſham, Buck, pays 

there are two diſtin rectories impropriate, the one called — W 

Cheſham Woburne, and the other called Cheſham Leiceſter, with thn 4 

two diſtinct vicarages thereto belonging; that by virtue of an 1namfead La- 

ancient grant, endowment, compotition, or agreement, made aner in the (aid 

in the reign of KixG John, between W. Allen Holiut, then lord n. 

or owner of Latimers, and the then abbot and convent of Lei- 

ce/ier owner ofthe parſonage of Che/ham Leiceſter, the chaplain who 

adminiſtered inthe ſaid chapel, had or ought to have received from 

the parſon or impropriator of the rectory of Cheſham Leiceſter 

ycarly, five quarters of well dreſſed, found, and merchantable 

wheat, at Zafter and Michaelmas; that the ſaid payment had been 

diſcontinued for fifteen years; that the detendant IV hichcete 

father, for forty four years before his death, had been impropriator 

and liable to the payment thereof ; that the plaintiff had only 

received it for five years; that upon the death of the defendant's 

father he, the defendant, became entitled to the tithes, and ought 

to have paid the ſame, and the arrears, he being his father's 

executor, but that he, with the defendant Harding, had refuſed 

the fame under ſeveral pretences. The plaintiff ſtated, that the 

ſaid five quarters had been conſtantly paid, and that the ſame had 

been eſtabliſhed by ſeveral orders and decrees of the court of 

chancery, and particularly by an order of the twenty-fifth of Ja- 

nuary, in the ninth year of Charles the Firſt, in a cauſe in which 

Bam, clerk of the chapel of Latimers, was plaintiff, and field, 

the impropriator of Cheſham, and others, were defendants. 

The bill therefore prayed payment of the preſent and all future 

arrears, or the value thereof. 


The deſendant Whickcote admitted, that the plaintiff had been 
chaplain of the ſaid chapel, as ſtated in the bill, but denied, 
that he ought to receive from the impropriator of Cheſbam Lei- 
ce/ter, five quarters of wheat; and ſtated, that his father, by in- 
denture of leaſe, dated the tenth of July 1706, demiſed to Mr. 
Caingſord, the parſonage impropriate for twenty-one years, but 
that there was not a word mentioned therein, touching the pay- 
u. ent of the five quarters of wheat, or any money in licu thereof, 
and that therefore he ought not to demand the ſame of him, 
but of the other defendant, and only ſince his father's death; 
and he denied that the ſame was payable by right, but ſaid that it 
had been given merely out of charity, 

The 
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The defendant Ann Harding executrix of Mr. Gainsford (11, 
that ſhe believed, that there had anciently been and Rill i; 
due the ſaid payment to the chaplain, from the impropriator of 
Cheſham Leiceſter, and admitted aſſets, and hoped the ſhouts 


not be compelled to pay the arrears thereof. 


The plaintiff replied z the defendants rejoined ; and ſerery 
witneſſes were examined on the part of the plaintiff; and the 
cauſe came on to be heard on the twenty-ſixth of Novel 
laſt ; and on hearing counſel, and reading the defendant's an. 
ſwer, it was ordered the cauſe ſhould ſtand over. It now came 
on this day; and on hearing counſel, and reading ſeveral prog: 
in the cauſe ; 


Tax Cour directed a trial at law upon this iſſue, « Whe. 
tt ther five quarters, or any other and what quantity of wheat 
« hath been anciently and yearly due and payable by the im- 
t propriator or impropriators of Cheſham Leiceſter, in the county 
« of Bucks, or by his or their tenant or tenants, to the chaplain 
« of Latimers, in the ſaid county for the time being, and whe. 
« ther any and what ſum of money hath been yearly paid in 
« lieu thereof, by the ſaid impropriator or impropriators of 
« Cheſham Leice/ier, or his or their tenant or tenants, to the 
ce chaplain of Latimers, for the time being.” 


A trial was accordingly had, and a verdict given for the de. 
fendants; and upon reading the decree and peſtea; 


Tus Cover, on the twenty-firſt of Zune 1731, ordered the 
bill to be diſmiſſed with coſts, 


But the chaplain appealed from this decree to THz Hos or 
Lokps, and on the ſecond of May 1732, his counſel prayed 
that the order of the houſe, dated the ſeventeenth of pril laſt, 
between the faid parties, might be made an order of this 
Court, which is in the words following : 


Drs Lux x, the ſeventh of April, 1732. * After hearing 
« counſel on the petition and appeal of the plaintiff, complaining 
« of an order of the court of exchequer, on the fourth of De- 
ic cember 1730, made herein, refuſing to ſuffer the appellant 
tc to read certain orders and proceedings in an old cauſe in the 
« court of chancery, wherein Richard Bolam, clerk, was plain- 
« tiff, and T. Aſbfield and others were defendants, but directing 
« an iſſue at law to be tried, as to what quantity of wheat had 
« been anciently and yearly due and payable by the impropria- 
« tor of Cheſham Leicefier, in the county of Bucks, to the chap- 
« lain of [ atimers ; and further complaining of another order 
„of the twenty-firſt of June laſt, diſmiſſing the appellant's 
« bill, with coſts, both at law and in equity, and praying, that 
« the ſaid orders may be reverſed, and that he may have ſuch 
relief given him, as to this houſe ſhall ſeem meet; likxewi!? 
« ater 
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« after hearing counſel upon the anſwer of the reſpondents, put Bunnoven 


« in to the ſaid appeal, and due conſideration had of what was ,,_ 


« offered on either fide in this cauſe z 1T 15 ORDERED AND AD- 
« jupGED by the lords ſpiritual and temporal in parliament 
« aſſembled, that the ſaid orders in THE CourT or ExcutQuER, 
« complained of in the ſaid appeal be, and the ſame are hereby 
« reverſed, AND 1T 1s HEREBY DECLARED, that five quarters 
« of wheat yearly are due and payable, and of right ought to 
« be paid to the chaplain of Latimers, out of the rectory of 
« Cheſham Leiceſter, in ſuch manner as the ſame are claimed by 
« the appellant in his original bill. Bur 1nas8MUCH as he doth 
« admit that he hath in fact received forty ſhillings per annum, 
« from the Lord of Latimers, in ſatisfaction of one quarter of 
« wheat, parcel of the ſaid five quarters payable yearly as afore . 
« ſaid, AND THAT IT APPEARETH, that during the five years the 
« appellant was paid his demand before the ſtoppage complained 
« of in the bill, he received forty thillings a quarter in ſatisfac- 
tion of the ſaid five quarters of wheat yearly, as well for the 
« four quarters as for the one quarter, Ir is HEREBY FUR- 
« THER ORDERED, that the appellant ſhall be paid for the ar- 
« rears of the remaining four quarters of wheat, after the rate of 
eight pounds per annum, from the time that the payment of 
« the ſaid four quarters of wheat was ſtopped, till the filing of 
« the appellant's original bill, being fifteen years (which is the 
« time for which the app llant has demanded ſatisfaction by 
« this ſuit), and that the ſame be paid to the appellant by the 
« reſpondent Sir F. Whichcote, he admitting that he is to in- 
« demnify the other reſpondent, and conſenting to ſtand in 
his place, and the appellant being contented therewith, 
« AND IT is HEREBY ORDERED, that the reſpondent ich- 
« te do likewiſe pay to the appellant, being the plaintiff in 
« the original bill, his coſts of the ſuit in equity, to be taxed 
« by the proper officer, deducting the coſts at law, &c. ; Ax 
« FUATHER, that the ſaid CouRT oF ExcyEQUER do cauſe this 
order and judgment to be put in due execution accordingly.” 


Upon reading the ſaid order of THz Hovse or Loxps, ſigned 
by WiLLIaM COOPER, clerk Parliament, 


Ir is THIS DAY ORDERED BY THE Cour, that the ſaid 
order of THE HovsE or Loks, dated the ſeventeenth day of 
April lait paſt, hereinbefore ſet forth, ſhall be, and the ſame is 
hereby made an order of this court; and that the ſame ſhall be 
obſ-rved, performed, and fulfilled by all parties, according to 
the true intent and meaning thereof; and that the ſaid defend- 
ant Sir Fraucis Whichcote do pay unto the plaintiff the money 
due for the arrears of wheat, according to the ſaid order, and 
that the deputy remembraucer of this court do tax the colts, 

purſuant 
I 
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The manner in 
which the im- 
iator of 
Arkilgarthdale, 
in Yorkſhire, is 
entitled to re- 
ceive by ſpecial 
cuſtom the 
tithes of ſuch 
bead ore, dug in 
the ſaid pariſh, 
as will not go 
through an inch 
riddle as it falls 
from the picks, 


DECREES IN TITHE CAUSES 


purſuant to the ſaid order, which are to be paid purſuant to the 
directions of the ſaid order. 


AS. RENOLps. 
aw CARTER. 
. Comrxs. 


* M. THOMPSON. 


Loxp LonsdatE again} BaTnuRsT: 
Yorkſhire, 25th January 1730. 

THE bill ſtated, that the plaintiff, for five years paſt had been 

ſciſed in fee of the parſonage impropriate of 4rkilgarthdal:, 
in the county of York, and that, by virtue of an ancient cuſtom 
therein, he, and all thoſe whoſe eſtate he had in the aid 
rectory, was, and had been, time out of mind, entitled to the 
tithes of all the lead ore, got in the ſaid pariſh, as would not go 
through an inch riddle as it fell from he pick, when it was firſt 
digged in the mine, and that ſuch farther part thereof, as was 
ſmall enough to go through an inch riddle, at the time it was 
firſt digged out of the mine, and fell from the pick, was by cur. 
tom exempt from any tithes to the plaintiff; that ſuch method 
of tithing had been immemorially uſed at all mines in the ſaid 
pariſh ; that ſuch inch riddle had been conſtantly kept for 
that purpoſe by all the rectors at all ſuch mines; and that the 
defendant Bathur/? was ſeiſed of ſeveral mines in the ſaid parilh, 
which had produced him large quantities of lead ore, but that 
he had combined with the other defendants, and had refuſed 
to pay the tithes thereof. The bill therefore prayed an account 
and ſatisfaction for all ſuch tithe ore; that the plaintiff's agents 
might be at liberty to go down into the mines and take the 
tithes of the ſaid ore underground as it fell from the pick, and 
inſpect the workmen under ground, in order to prevent fraud 
in the mines for the future; and that the ſame, or ſome other 


method might be eſtabliſhed to preſerve the plaintiff's right to 
the ſaid tithes, 


The defendant Bathurſt admitted, that the plaintiff was ſeiſed 
of the rectory, and entitled to ſeveral titheable matters therein 
and by cuſtom to the tithes of ſuch lead ore, after the ſame was 
buddled and waſhed by the owners, as would not go through 
an inch riddle, and that ſuch part as did was exempt from the 
payment of tithes ; but he denied, that the plaintiff, or his 
agents, had any right to go down into the mines. 


The other defendants put in their anſwers and ſaid, that 
they were employed as workmen to the defendant Bathurſt. 


The plaintiff replied ; the Aefendants rejoined ; and witneſſes 
were examined on both ſides ; and upon hearing counſel ; and 
: reading 
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at law, bn this iſſue, Whether the plaintiff, and all thoſe 
« whoſe eſtate he hath in the ſaid rectory, is, and time out of 
« mind, have been entitled to the tithe or tenth part of all 
« the lead ore got within the ſaid pariſh of Arkilgarthdale, as 
« would not go through an inch riddle, as it fell from the Pick, 
« when it was firſt dug in the mine; and that ſuch other part 
« thereof as was ſmall enough to 3o through an inch riddle at 
« the time that it was firſt dug out of the mine and fell from 
« the pick, hath been immemorially exempt from the payment 
« of tithe, That if upon the trial there ſhall appear to be any 
« yariation from the cuſtom hereby directed to be tried, and the 
« ſame ſhall be found by the jury who ſhall try the cauſe, the 
« {ame ſhall be indorſed on the po/Zea.” 


Taz Cour alſo ordered, that an order, made the ſeventh 
day of December laſt, whereby the plaintiff or any agent or 
agents of his, by his appointment, had liberty to go down into 
and inſpect the mines in queſtion, and for that purpoſe to make 
uſe of the defendant's tackle, be enlarged in all reſpects till fur- 
ther order, And further directions to be reſerved till after ſuch 
trial had. 


The trial came on to be heard; and on hearing counſel, and 
ſeveral witneſſes being examined, the parties, by conſent, came to 
an agreement in the words following, dated the eighth of March 
laſt, viz. © agreed that a juror be withdrawn; that the tithe is 
&« due as it falls from zhe pick, when firſt dug in the mine; that 
« the ſame (hall be worked in a workman-like manner, and not 
&© broke, ſo as to defraud the payment of tithes, and brought 
« up in the riddle and laid upon the bank, and the large ore 
« which is viſibly too big to go through an inch riddle ſhall be 
« laid aſide, and the tithe paid by meaſure as uſual, and the 
© booſe or ſmall ore when buddled and rough waſhed, put 
« into the riddle, and ſuch part as goes through ſhall pay 
&* no tithe, and what remains behind ſhall pay tithe z and that 
“e this ſhall be made a decree of this court of exchequer, with 
„ ſuch other directions as the Court ſhall think proper.” 


The cauſe, on the twentieth of May 1531, came on for further 
directions; and upon reading the faid decree and agreement; 


Tus Cour ordered, that the ſaid agreement of the parties 
ſhall be eſtabliſhed ; that the defendants ſhall come to an ac- 
count with the plaintiff for the titae of all the lead ore demanded 
by the bill, according to the method preſcribed by the ſaid 
agreement, and ſatisfy and pay the plaintiff for the value 
thereof; and that the ſaid order, made the ſeventh day of De- 
cember laſt, ſhall be continued till, the ſaid account ſhall be taken, 
and the further order of the Court made. The conſideration 
of coſts and further directions to be reſcrved till after 8 
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Loxy Loxz= On the fifteenth of November 1733, the cauſe ſtood in the 

DALE paper of cauſes ; but the court was informed that the parties bal 

Ba one come to an agreement, dated the eleventh day of Marg lall, 

* for accommodating and finally adjuſting all diſputes and dil. 

ferences between them; and upon reading the ſame and the 
defendant's counſel conſenting 3 | 


Tux Cour ordered, that the ſame be made a decree of thi, 
Court, and that the parties ſhall be bound by and perfor 


the ſame accordingly, 
Jas, Revxor.. ns, 
Law. Carts, 
- Convxs. 
Mu. THoMs0x, 
Mrtany Ten HowELL again} Moons. 

4. Gro. 2. the 
Cornwall, 1/7 February 1730. the 


The impropria- * vicar of Pelynt, in the county of Cornwall, claimed the 
wm er e tithes of graſs, hay, and all the ſmall tithes, and offering 
de re. ariſing therein. 


- —4 — The defendants denied, that tithes in kind were due as in the 


and to the fmall bill is charged; and inſiſted, that by immemorial cuſtom all and 

tithes in kind. every the occupier and occupiers of any farm or farms, lands, or 
tenements lying within the ſaid pariſh and the titheable places 
thereof, had paid yearly and every year reſpectively to the vicar 
of the ſaid pariſh, or his leſſee or leſſees, for the time being, 
eightpence in the pound, and no more, and fo proportionably for 
every leſs ſum than one pound, of the yearly value of ſuch farms, 
lands, or tenements, according to, and as the ſaid value had been 
aſcertained by an ancient church rate, time out of mind ſettled 
and eſtabliſhed in the ſaid pariſh, as a modus in lieu of all tithes 
whatſoever (except the tithes of coppice wood) due and payable 
to the vicar of the ſaid pariſh, and alſo in lieu of all oblations and 
offerings due by ſuch occupiers reſpectively to the vicar of the 
ſaid pariſh, by two half yearly payments viz, fourpence at Lag 
Day, and fourpence on Michaelmas Day. 


Several of the defendants on behalf of themſelves and al! 
other the owners and occupiers of lands in the ſaid pariſh filed 
their croſs bill againit the ſaid Howell and J. F. Buller, praying 
that the ſaid ws: might be eſtabliſhed. 


Hewell inſiſted upon tithes in kind, and denied the modus. 


The plaintiffs in each cauſe replied; the defendants rejoined ; 
and witneſſes were examined; and the cauſe came on to be 
Heard on the the thirtieth of April laſtz but the Court ordered 
Buller the impropriator of the pariſh to be made a party to _ 
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the bills, which was accordingly done, and the bills am d ET. 


with new charges as againſt him. ne 17 
Buller inſiſted, that, as impropriator of the pariſh, the tithes | 

of corn and other great tithes belonged to him, and ought to 

be paid in kind 3. and he denied all knowledge of any modus in 

the ſaid pariſh 28:28 | ip 
The cauſes came on às againſt him upon the bill and anſwer ; 


and on this day they came on to be heard; and, upon hearing 


counſel for all parties, the court ordered the modus, as laid in 
the defendant's anſwer to the original bill, to be tried ; and, 
on the trial, after full evidence given on both fides, the jury 
gave a verdict for the plaintiff Howe! that there was not any ſuch 
modus, | 

Tus Coux therefore ordered the deputy to take an account; 
the croſs bill to be diſmiſſed ; the vicar and impropriator to have 
their coſts, both at law and in equity; and the defendant Buller. 
to have his coſts upon the amended bill, 
| Jas. RETNOL DS. 

Aw. CARTER. 
IJ. Courus. 
WX. TromMgoNn; 


Kennvpy again Goopwin, -  , zs Ts 
i G * 
Eſſex, 16th May 173 1. hens 


THE reQtor of South Octenden, in the county of Eſſex, claimed The reger of 


the tithes of hay, corn, and all ſmall tithes in Ki pms 


great and ſmall tithes in kind. S. C. Bunb. 30. 

The deferidant faid, that he occupied Quince Farm of the The detendant 
yearly value of thirty pounds, and inſiſted, that there was a ſays, that heoc- 
modus payable yearly by the occupiers of the ſaid farm to the rec- f Quince 
tor of the ſaid pariſh of four pounds, ten ſhillings, by equal balf le ef 30 2. 
yearly payments, in lieu of all great and ſmall tithes and other year; and that 
dues, yearly arifing upon the ſaid farm and the lands thereunto there is a du 
belonging; that the plaintiff and his predeceſſors had received the f 4 195 2 
ſame until within a few years; that while he yas a ſtranger to u' 1 ite 
the exiſtence of the ſaid modus, he was prevailed on by the plaintiff tithes of the faid 
to pay him five pounds, and hoped that ſuch payment of ten farm. 
— a · year more would not deſtroy the ſaid modus ; that the 
plaintiff, in Ba/ter Term 1729, filed a bil againſt him for the tithes 
of the ſaid farm; that he in his anſwer inſiſted on the ſaid modus, 
and the plaintiff ſuffered the bill to be diſmiſſed with coſts; and 
he denied, that he occupied any other lands in the faid pariſh ; 
and infiſted on the faid modus. eagle ma 


* The 
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Kennrpy The plaintiff replied; the defendant rejoined 3 and witneg,, 
were examined on both fides; and upon hearing counſel 
both fidesz | EY 
Taz Coux v ordered the defendant to account with, fatih, 
and pay to the plaintiff the value of the tithes of all 


F 


2 
J 
: 
3 
: 
; 
: 
1 
8 
E 
= 


count ſor tithes 6ccupied by him in the faid pariſh of South Ocbenden, and the 
W titheable places thereof, during the time mentioned in the bil 


3 Tzu Gore againſt Toover yz et Coutra. 
EO. 2. 5 7 
EM Hertfordſhire, 20th May 1731. 


HE bill ſtated, that the dean and chapter of Chri/t Churc, 
in Oxford, being ſeiſed in fee of the rectories impropriate of 
ring and nton, in the county of Hertford, and entitled 
to the tithes of corn and all forts of grain in kind, as well in 


See Pyott v. without ſetting out the tithes thereof, or making the plaintiff any 
— . recompence for the ſame, under a pretence that there was « 
me modus of ſeven pounds a- year in lieu thereof; that the plaintiff 

had given proper notice that he would take his tithes in kind 


for the faid land, and had demanded the ſame accordingly. 


The defendant The defendant Harcourt admitted, that the dean and chapter 
Harcart farts of Chi Church were entitled to the rectory of Tring (a). and to 
3s not a diſtin the tithes of all corn and grain there, and that they might hare 
pariſh, but is let ſuch a leaſe as in the bill is ſtated ; but he ſaid, that he was: 
merely a vill in ſtranger to their being ſeiſed of the impropriate rectory of Vi- 
one pariſh Of Kinn, and inſiſted, that Wigginton, though called a — 
"oy was no patiſh, parſonage, or rectory impropriate of itſelf, bu 
that the church and chapel of Vigginton bad been for ſeveral 

hundred years, and then was, only a member of and chapel to 

the church of Tring,or annexed thereto or dependant r 

and that the ſaid place called Wigginton was à vill and laid in 


Tring patiſh. He alſo ſaid, that the dean and chapter had de. 


{a)On the 28th of Tune 1658, Trini- The defendant ſaid he was willing ts 
Term 10. Car. 2. ,Pyott, as leſſee of pay, if the plaintiff could prove bs 

: i riate rectoty of Tring, filed title. Tur Cour, on hearing the 
His bill againſt Harte for tithes 2 evidence, declared that he had a good 


riſh in kind. with wheat and other gin which they had- carried away 
th 


ſheep, lambs, apples, pears, and rabbits, title, and decreed the tithes according!y. 
| | miſed 
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miſed the church of Tring and chapel of Vigginton by the name Con 
of * the of Tring” only, and all tithes thereunto be- 22 
longing z and that he believed the ſaid chapel had paſſed by ſuch 9 
= part of the faid rectory. He alſo ſaid, that the defend at ©. 
ants Toovey and Sealing had, for three years paſt, as tenants owner of two 
under him, held lands in Wigginten, which were part of an bundred acres, 


ancient park called Pendley Park, and parcel of the demeſnes of called Pendlcy 
the manor of Pendley, containing two hundred acres, lying on — was 


the ſouth ſide of the high road leading from Tring to Berkhamp- us nds of the 


fred, called the Pot / Croft, which the defendant Toovey held, manor of Peng. 


Leys under the Warren, which the defendant Sealing held, Barn , and that ul. 
Park, the Church Houſe Park, the Coal Hill Park; and the Saint n in iy may 
Fine Park, called the Park or Warren Park, which was laſt diſ- Wiggiaton, 
of any of the lands in Sow Park; and that they were 
all encloſed within the pales of the faid park, except ſeven acres 
which were formerly taken out of the Leys under the Warren ; 
and he admitted that the aforeſaid lands might be in Wigginton, they have ime 
but inſiſted, that the ſame were, and time out of mind had been memorialy paid 
titheable to Alabury pariſh, and not to Tring or Wigginten ; — rs 
and that three pounds, fix ſhillings, and eightpence, had been reftor of Aldbury, 
time out of mind, and ſtill was paid to the rector or incumbent and not Tring or 
of Alabury, in lieu of the great tithes yearly enereaſing out of the Peginu 
ſaid Pendley Park, and fry tillings a-year for all the ſmall that there is a 
tithes; in ali five pounds, fix ſhillings, and eightpence; that 24 of zl. 6s. 
the ſaid yearly ſum of three pounds, fix ſhillings, and eightpence 10. f e in 
was conſtantly paid, year after year, for the great tithes of the ſaid hei, and 405. 
two hundred acres of land in Vigginton, in the defendants oc- a- year in lieu of 
cupation, and one hundred acres more of his other part and che ſmall riches, 
parcel of the ſaid ancient park, lying on the north fide of the no only ot the 
fad highway, in the occupation of the defendant Toovey. and de age, Pier 
him, and for all the other lands, if any, and not for the r riley Hep 
tithes of ninety-five acres only in the ſaid pariſh of Aldbury, more of the ſaid 
excluſive of the two hundred acres in Wigginton ; that the ſaid park, and for 
forty ſhillings had been, time out of mind, paid to the rector of TING 
Aldbury, in lieu of all ſmall tithes yearly encreaſing out of Pend- —_ 
ley Manor, whereof the Park was part ; that no tithes in kind . 
had ever been paid for the ſaid two hundred acres, or for 
the one hundred acres; and that no ſmall tithes in kind had 
ever been paid from or out of Pendley Manor, whereof the Park 
was Part, to the rector of Tring, igginton, Or Aldbury. He 
admitted that the defendants Toovey and Sealing, not ſetting out 
their tithes was by his order; and denied that the modus of three 
pounds, fix ſhillings, and eightpence was payable to the rector 
of — for other lands only, and not for the laggs in the poſ- 
on of Toovey and Sealing, or that he had ever admitted that 
the ſaid lands in their poſſeſſion were within the titheable places 
of Wigginton or Tring, or that he had ever pretended that a modus 
of ſeven pounds a-year was payable to the dean and chapter of 
Chriſt Church, or to their * for the tithes thereof. He further 
2 ſaid, 


308 
Gon * 


Toove v ; 


et à Contra, 


The defendants 
Toowey and Seal. 
ing ſay they are 
tenants to Har. 


court, and hold 


the ſaid twohun- 
_ cred acres. 
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ſaid, that he believed the ſaid dean and chapter, about twenty. 
fix years ago, had demiſed to H. Guy the rectory of Tring, and 
that Guy. was leſſee of the tithes of Tring and Wigginton and 
inſiſted that the ſaid vill of Vigginton was not a rectory q 
pariſh of itſelf. He admitted, that ſome of the faid lands lay in 
Aldbury, but infiſted that the modus of three pounds, fix ſhil. 
lings, and eightpence, had been paid, time out of mind, to the 
parflh of Aldbury, in lieu of the great tithes of all the land 
called Pendley Park, whereof the faid two hundred acres were 
part; and ſaid that he had never heard of any tithes in kind 
Having been paid for all or any of the ſaid lands, either to the 
rectors of Tring and Wigginton, or to any other perſon whatſo- 
ever, f | 


The defendants Toucy and Sealing anſwered to the ſame effet 
as the defendant Harcourt, and ſet forth the quantities of corn and 
hay, and the values of the tithes thereof; and, confeſſing that 
they had not made the plaintiff any ſatisfaction for the ſame, 
diſclaimed all right to the ſaid lands, ſave only as tenants, 


The tector or The defendant Davis ſaid, that for twenty years paſt, he had 
Aidbury admits been rector of Alabury, during which time he had received 


that he has re- 
ceived the modus, 


Harcourt and his 


ttenante file a 


cfofs bill to e- 
ſtabliſn the - 


not be prejudiced. 


from the defendant Harcourt, and thoſe under whom he claimed, 
three pounds, fix ſhillings, and eightpence, in lieu of the gre 
tithes of. ſome lands belonging to Pendley Farm, but for what 
lands he could not tell; and he hoped that his intereſt would 


The defendants Harcourt, *Tovey, and Sealing, filed their 
ry bill againſt the plaintiffs Gore, the dean and chapter of 
Chrift Church, James, Earl of Northampton, and R. Freeman, 
ſetting forth, that the plaintiff Harcourt and his anceſtors, for 
many years paſt, had been owners of the manor of Pendley, and 
of divers lands thereto belonging, and of the ſaid two hundred 
acres of land, part of an ancient park called Pendley Park, and 
part of the demeſnes of the ſaid manor, lying on the ſouth ſide 
aforeſaid, and that the plaintiffs Toovey and Sealing were hi 
tenants to the ſaid acres as in their anſwer ſet forth; that by 
virtue of ſome ancient compoſition real, preſcription, or otherwiſe, 
the tithes of all grain ariſing out of the ſaid park, whereof the 
ſaid two eres were part, or ſome madus or compoſition 
in lieu thereof, had been, time out of mind, paid by the owners 
or occupiers thereof to the rector or incumbent of Aldbury ; and 


that the rectors, impropriators, or farmers of the rectory, or of 


the tithes of Tring, or chapelry of Nigginton, had never taken 
tithes in kind of any corn or grain from the ſaid lands called Pens 
ley Park ; that the defendant Gore, as leflee aforeſaid, pretended 
that he was entitled toſome money in reſpect of the tithes of ſome 
part of the ſaid two hundred acres, and had prevailed on ſome 
tenants to pay him, but the plaintiff charged that no tithes in 


Kind were ever taken for the ſaid land, and that if any had * 
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was an impoſition ; that W. Palmer, in the tenth year of nr 
. the Fiel, was owner of the tithes of the chapel of Wig- Toy 0 
ginton, in the pariſh of Tring, by leaſe under the dean and «© Cera. 
chapter of Chriſt Church, and demanded tithes of T. Surman, © © tad 
tenant to H. Anderſon, the plaintiff Harcourt's anceſtor, of part : 
of the ſaid two hundred acres ; that Surman refuſed to pay the 
ſame; that Palmer's ſervants thereupon went and took ſeveral 
parcels of oats as tithes of the ſaid lands ; that the ſaid Anderſon, 
in the tenth year, of Charles the Firſt, ſued Palmer's ſervants for 
entering his cloſe ; that the cauſe was tried by a ſpecial jury at 
the king's bench bar, in Michaelmas Term in the eleventh year 
of Charles the Firft, when the jury found for the plaintiff, viz. 
on the firſt iſſue, that the defendants were guilty of the treſpaſs, 
and on the ſecond iſſue, that all the tithes upon the ſaid two 
hundred acres had not, time out of mind, been paid, or uſed or 
ought to be paid to the rector of Tring ; that the ſaid verdict 
was recorded and final judgment given thereon, and that Palmer 
zequieſced in the ſame z, that ſhortly afterwards one Gyſpin, rector 
of Aldbury,demanded tithes in kind of the incloſed grounds called 
Pendley ark, and brought a bill in this court in Hilary Term, in 
the fourteenth year of Charles the Fiſt, againſt the ſaid Anderſon 
and Surman his tenant, ſetting forth that all tithes,” both great 
and ſmall, growing in Pendley Park, time out of mind, had been 
payable to the rector of A/dbury ; that there was no real compo - 
ſition or modus ; but that tithes were due in kind for the ſame, | - 
and prayed an account; that the defendants to the ſaid bill ſet 
forth that all tithes of the ſaid pariſh did not belong to the 

plaintiff, and ſet up the ſaid modus of three pounds, ſix ſhillings, 
and eightpence, in full of all great tit hes for Pendley Part, and 
of forty ſhillings for the /mall tithes ariſing out of the manar of Pend- 

ley, and faid that they had never heard that tithes in kind had 

ever been paid for the ſaid park; that the cauſe came on to be 
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10 heard, in which the aly queſtion was, whether the incumbent 
n of Alabury was entitled to tithes in kind, or to a modus or a 
1 compoſition ; that in Trinity Term, in the ſeventeenth year of 
wy Charles the Firft, a trial at common law was ordered, and that 
15 Gylpin ſhould bring an action againſt Anderſon for the tithes of 
by Pendley Park, to which he was to plead nil debet, and ſtand only 
ſc on the cuſtom or modus decimand: ; that the trial was heard at the 
he bar of the faid court, and a verdict given for the defendant ; 
" that notwithſtanding the ſaid verdict the defendant ſtill inſiſts 
2 on tithes in kind. The croſs bill therefore prayed that the 
nd defendant Gore might ſet forth the original leaſe, under which 
4 he or H. Guy claimed ; that the dean and chapter might produce 
* all exemplifications, copies of decrees, and other writings 
. relating to the matters in queſtion; and that the plaintiff 
ow might be quieted from the defendants' demand, and the de- 
me 


fendants be enjoined from bringing their actions. 
n 3 The 
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The defendant Gore ſaid, that Harcourt and bis anceſtors ht 
i for many years been owners of the manor of Pendley ; Pendly 
TooveY 3 Park; of the two hundred acres of arable land; and in, 
«2 Gs. Eifted that they laid ip the pariſh of Wi b and that Wy, 
The leſſce of the ginton was a rectory of itſelf, and not a vill or hamlet only to thy 
ee e eng. pariſh of Tring; and he ſet forth the purport of his leaſes, md 
pes 4g pe , that as he had given proper notice, he was entitled t 
dus, and inſiſt on take his tithes in kind, and was not bound to accept of the ſeven 
tiches in kind. pounds a year any longer; and he averred that he knew nothing 
of the proceedings in the bill, or of the modus of three 
pounds, fix ſhillings, and eightpence, He admitted, that he 
claimed the tithes of three fields in Aldbury pariſh, worth vine 
a-year, which were portions of tithes belonging to Trig, 
and that he had conſtantly taken the tithes » but under 
what title he knew not. He faid, that he paid annually ſixty til. 
lings purſuant to the covenant in his leaſe to the rector of 
Aldbury, but that how ſuch payment aroſe he knew not. 


The truſtees of The earl of Northampton und R. Freeman anſwered and faid, 
the lefſee deny that the ſaid dean and chapter, by indenture, the ſixteenth 
, colluſion. of Oftber 1724, demiſed to them the parſonages of Tring and 
Wigginton for twenty-one years ; that they held the ſame in 
for the defendant Gore and his family; and they denied 
collufion with the dean and chapter, to give a colour to the fa 
Gere: demands. | 


The impropria- The dean and chapter of Chrif Church gd, that they bu 
2 322 22 Wigginton was 7 for that 
Aer is end- the Tectory rgginton was granted, by charter of Queen 

— dated e in the ſecond year — 


2Ss- egg 881 


of Pendl Park, their predeceſſors, wi rectory of Tring, by the name of the 
| qr reſi 1 of Tring, and the rectories and churches of Tring and 


nent ie 6 Wigginton.” They alſo faid, that they neither knew nor be. 
tides in kind. 1c hat by virtue of an ancient compoſition, uſage, or other. 
wiſe the tithes of all corn and grain ariſing out af Pendley Pori, 
or ont of the ſaid two hundred acres, or any mwdus or compo, 
Gtion in lieu thereof, had, time ont of mind, been paid to the 
rector of A, but believed that the i iators of Triig 
and Waigginton taken and received tithes in kind from the 
ſaid lands. They alſo denied all knowledge of the proceedings 
ated in the croſs bill between Palmer and Surman, and in- 
fiſted, that the fame could not prejudice either their right or 
the right of their leſſees. They alſo denied that the mod 
of three pounds, ſix ſhillings, and eightpence, was payable x 
aforeſaid to the rector of A. , in lieu of tithes for Pendle 
Park; and inſiſted, that if they had been fo paid, it was wrong: 
fully, and in prejudice to their right, 


In both which cauſes the plaintiffs replied; the defendants re- 
read. Joined ; and witneſſes were examined; and the cauſescame on tobe 
3 heard 
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this day; and upon hearing counſel for all parties ; and Donn 
— 29 of the ſaid dean and chapter to the earl . 
1724, the ordered a trial at law upon the following iſſues, An iſfue direct · 
vige | | 3 de to tyy, 
ber, © Whether Wigginton be a pariſh of itſelf, or parcel n Pe: 
« of the pariſh of Tring “ . 21 
Stconm v, © Whether the ſum of three fix ſhillings, Whether 
« * e hath been, time out of mind, and Nil bs _ —_— 
« paid or yable to the rector of the rectory of the pariſh. payabie to the 
« furch of 4ldbyry, or to his farmer of the tithes thereof for rector 22 


« the time being, in lieu and full ſatisfaction of all great tithes, , for 

14 yearly happening, renewing, or increaſing by, from, or out of — * LF 
« the {aid lands called Pendley Park, as is inſiſted on and alledge a 

« in the defendant Harcourt's anſwer, to the original amended 


« bill?” To he tried, by conſent of all parties, at the bar of this 
court, by a ſpecial jury from the county of Herts. 3 


On the nineteenth of June 1732, the cauſes came on again, Hero ſubmits 
when the defendant Harcourt fubmitted to pay tithes for the to pay, but the 
future for the whole lands in the defendants Toovey and Seafing's Painif retues 
pollefion, if the plaintiff would remit the coſts ; but the plain - „hout the 
tiff refuſed to accept of the propoſal z and upon reading the ver- coſta. 
dict and poſiea; 

Taz Cova r ordered the deputy remembrancer to take an ac- The Court d- 
count of what is due from the defendants to the plaintiff, for nian do 2. 
the tithes demanded by the bill; the defendants to pay to count for the 
the plaintiffs in the original cauſe, their coſts both at law and tithes of Fd 
in this court ; and the croſ bill to be abſolutely diſmiſſed with 4 45 
coſts. ek con kill with 

| 5 : coſts. 

The > we made his report the fourteenth of April 1733, The deputy re 
and upon the twenty-third of April 1733, upon reading the Jer ports that 361. 
cree and report, 2 
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Taz Cover ordered the report to be confirmed with ſubſe - The report con- 
quent coſts ; and that the defendants do pay to the plaintiff the firmed. 
ſums reported due, and admitted to be due by their anſwers, 
viz, the defendant Sealing thirty-ſix pounds, thirteen ſhillings, 
and eightpence, and Toovey thirty-three pounds, eight ſhillings, 
and ſeyenpence. 
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cows, 5 barren 
-cattle, 8 fruit, 
-Jamnbs,wool, gar- 
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STREET againf SAunDERS, © 
Middleſex, 25th November 1737 
landholders THE plaintiffs, as landholders in the pariſh of Harrow, in the 
| county of Middleſex, filed their bill to eſtabliſh the followin 
- infiſt noduſer, as payable yearly, on Michaelmas Day, to the vicar of Ha 
in lien of ſmall tithes, viz for eyery.cow having a calf, foy. 
tithes of milch pence, in Jieu of the tithe milk, and calf of ſuch cow; for e 
— cow, fourpence, in lieu of the paſturage of ſuch cow ; fo 
every orchard; fourpence, in lieu of the tithes of all fruit arg 
and accruing within the ſaid orchard ; for every garden, tos. 
pence, in licu of tithe herbs and garden fruit, and all other th 


- 
-” Jo» 
: . p 


tithes ariſing from the ſaid garden; for the tithes of lambs ud 
the wool of ſuch lambs, in caſe the lambs of ſuch reſpective occy. 


pier do not amount to the number | 
alfpenny a-piece for eyery lamb under ſeven ; bur if the 
number amount to ſeven, and leſs than ten, then the occuyier 


of ſeven within one year, on: 


to pay to the vicar one lamb, and the vicar to pay to the 
occupier three halfpence for: fuch © lambs, if but ſeven; if 


eight, the vicar to pay one penny; if nine, one 
and if ten, the vicar is to have the tenth lamb, and pay no. 


Ji 


thing; and for every ſow' having pigs, fourpence, in lieu df 


ſuch pigs. 
The vicar cenie: The defendant Saunders, as vicar of Harrow, anſwered, and 
the md. denied the exiſtence of the'madyſer, | 
The impropria= The dean and chapter of Chriſt Church, as impropriators of he 


tor diſclaims any 


dre oe tial parſonage of Harrow, denied that they claimed any right to th 
| vicarial tithes, or to any of the titheable matters an things in 
the bill mentioned, or to any modus in lieu thereof. 


im 


. 


Valve the medsſes relating to the tithes of lambs and wool, and diſcharged the de- 


as to lambs 


vga. 


and fo does his The defendant 


and 


v3 0 
* 


Conyers, as leſſee of the dean and chayter 


aforeſaid, diſclaimed all right or title to any titheable matter 
mentioned in the bill, or to any modus in lieu thereof. 


The landhokders The plaintiffs replied ſpecially, and thereby waived the mody{ 


fendant Saunders from examining any witneſſes thereon (a 


«) On 25th June, 1730, Trici 
$42.6 LAM the preſent Aefendank 
mundere, as vicar of Harrow, filed his- 
bill in this court againſt ent and others 
for the ti hes of wool, lambs, cows, 
milk, ſows, pigs, geeſe, goſlings, fruits, 
and fuel wood, from May 1727, when 
he was inducted, te Michaelmas 1528. 
Phe defendants ſaid, they were inhabi- 
tants of the hamlet of Pinner, in the 
pariſh of Harrow, and infiſted on a 
tompoſition with the former vicar of 


twelve ſhillings a - year, in lieu of the 


tithes of wool, Iambs, apd other fmal 
tithes, and which they had regular 
paid for fifty years beſore.— But 781 
Cobar, on reading the anſwer ; tht 
endowment of the vicarage of Harm 
on the Hill in the year 1396 ; and tht 
2 in the cauſe; ordered the dt. 
endants to actount for all the ſmall 
tithes demanded by the bill in kind 
from Michaelmas 1727 to Michadlns 


1728, the plaintiff having received lit 
ſhillings as the compoſition for the halle 
year preceding Michaelmas 1727. 


hy, 
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but as to all other matters and things in the ſaid bill mentioned, Srazar 
averred and maintained the ſame; the vicar rejoined * 
and witneſſes were examined on both ſides ; and the cauſe came 
on to be heard on the bill and anſwer as againſt the other 
deſendants; and upon R for the plaintiff and all 


the the defendants, except Saunders; and on reading an affidavit _ 
by of ſervice of ſubpzna to hear judgment on him; and alſo | 
e 
rery Tur CouxT ordered the ſeveral mduſes as mentioned in the The ſeveral mo, 
for bill, except for lambs and wool, to be eſtabliſhed and paid yearly n 
fing by the plaintiffs at Miabaelmas to the vicar, in licu of the tithes „oel, decreed 
Wo. for the ſaid matters and things, with coſts ; that this decree if, Ge. | 
"the ſhall be binding and concluſive againſt the vicar, unleſs cauſe be 
and ſhewn to the contrary, be firſt paying to the plaintiffs five pounds 
cus coſts before he be heard; and that the defendants, the dean and 
one chapter, may. ſtand diſmiſſed from the ſaid bill, with forty 
the ſhillings coſts. _ „ Un | 
70 On the eighteenth of February 1731, upon hearing counſel An iflue direct- 
on both ſides, and reading ſeveral depoſitions in the cauſe, d to try the 
a1 the Court directed a trial at law to try the modyſer, which the . 
£ plaintiffs had not waived by their replication ; and ordered, 
oy hat the defendant Conyers ſhall be diſmiſſed, with forty ſhillings 
U of ln. nn 
— A 25 \ 

1 The trial was accordingly had; and the cauſe came on to be Verdi for the 


heard upon the pofiea on the ninth of November 17323 when, Plaintiffs, 
— hearing counſel on both ſides, and reading the decree and 


the | | 

1 Tur Cover ordered, that the ſeveral moduſes mentioned in The meduſe; as to 

4 the ſaid bill, viz. for every cow having a calf, fourpence, for mich cows, bar- 
and in lieu of the tithes of milk and calf of ſuch cow; for every * tt 2 

pter barren cow, fourpence, for and in lieu of the depaſturage tithe of 9 = * 

ten ſuch cow; for every orchard, fourpence, for and in lieu of the decreed and eſta» 
tithes of all fruit ariſing and accruing within the faid orchard ; bliſhed. 

11 for every garden, twopence, in lieu of the tithes of herbs and 

& garden fruit and all other tithes ariſing on the ſaid garden; 

1; and for every ſow having pigs, fourpence, for and in lieu of 

5 the tithe of pigs of ſuch ſow ; ſhall be, and are hereby 

al eſtabliſhed and paid yearly, by the ſaid plaintiffs, and all 

ary other inhabitants and ' occupiers of lands within the pariſh of 

an Harrow, at Michaelmas yearly, in every year, or ſo ſoon after as 

- demanded, to the vicar of the ſaid pariſh, or his leſſee or leſſees 

the for the time being, in lieu of the tithes for the ſaid matters and 

- things ; and that the defendant Saunders ſhall pay to the plain- 

od tiffs their coſts, both at law and in equity, | 

15 | | = IA. RevynoLDs 

a Law. CARTER, 


J. Courxs. 
Wu. TrHoMsoN, 


BRrIxXCKLOW 


314 | DECREES IN TITHE CAUSES - | 
| Kron, Tam, BrincxL.ow againſt EpuvxDs, as - 
5 Un. a. Buck bamſbire, B05 Never 1731. 


ern — 
of News Lang ville, in the county of Bucks, ſtated, that there was, 
»ill, in Bocbng- had been immemorially in the faid — large commer 
— fields, called the Wheat Field, the Bean Field, and the Falipy 
meduſes and exe Field ; that two of the ſaid common fields bored oo: bro 
emptions. = * ICY Ren ain et wt ie" 
gc. 0 mowed in the ſai were due — 4 prin 
D o 
beſides that which lies in the ſaid common fields ; A. the 
tithes of all the graſs, whether of the inclofures or the faid com- 
mon fields, when mowed, were alſo to the rector; and 
that when grazed, or when any or calves were foaled or 
calved thereon, hehadaright either to the tithes, or to ſome madu 
in lieu thereof; that there were no other lands in the faid pariſh 
wherein theoccupiers of landcould depaſture their cattle until the 
| graſs ound in the common fields was mowed, except upon ba- 
* 2 Choſe in the parih of Maden, where they had a right of come 
for their mares, cows, colts, and youn uu heifers, from the 
— of April to the feaſt- day of 4 yearly, when 
they took them and other unprofitable cattle into their yards 
to eat ſtraw and hay to make dung to meliorate their lands for 
another year; that when the n 
beaſts, became uſeful, they were brought to and kept at Neut 
Long ville; that the tithe milk of ſuch heifers and cows was paid 
2, That no to the rector as after mentioned ; that no tithes within the 
tithes are due of man had been paid for any colts or lambs not yeaned 
CREE in the {aid pariſh, or for the after paſture, or for haum or ſtub- 
pariſh, or for al. ble ; and that tithe milk had never been paid in any other 
ter paſture, or manner than as follows, vis, by the tenth evening and 
for haum or morning meal's milk in kind, commencing upon the evening of 
rig Going Meonday fortnight after Zafter Day), 
1 to All Saints ket yearly, to be 


ap an by x Eaſier 


umed in their 


„that a Id. 
— — 1 ht 0 qthly, a ſmoke penny, in lieu of Grewood 3 gthly, a 4% 
for every ſheep, on. , day. 

( Tux Covar ſaid, that this ad was void upon the face of it, being 
only a payment of part for the whole. 


each 
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I 
; 
i * 2 
iche every 
8 
the —— of wool. 
rate for every fu, 
in the ſaid pa- on Sar 
ten lambs, the tenth 1 ff 9 
3 if but nine, he had , the reQe 
8 
one penny ; if 1 pay fo much, 
5 ——— 
three, two, and e. 
to the tithes of rene 
I his due at three qe, and tus 
weeks, and making choice days old; that for a hen and a 


there had been alſo payable, on the 
Sunday yearly, by each perſon having a cock and drake, 
eggs, and for every ben and duck, two e in lieu of tithes 
eggs, chickens, and ducks, batched in faid pariſh z that 
tithes for turkies had ever been paid in the ſaid pariſh, or 
demanded, except by the preſent rector ; that all the ſaid 

are preſcriptive payments and immemorial uſages, and which t 

intiffs had paid to preceding rectors, and are ready to account 

the ſame with the defendant, and had tendered the ſame to 
him ; but which he had refuſed to accept, and endeavoured to 
break through. The bill therefore prayed, that the faid mo- 
duſer, rates, and cuſtomary manners of payment, might be eſta- 
bliſhed, and that an in junction might iſſue. 

The defendant admitted, that there were the three common The defendant 
fields as ſtated in the bill; that two were uſually ſowed, and infiſts on the 
that one laid fallow ; that there were incloſed lands which tithes of hay in 
lay in the common fields ; and that the tithes of all the graſs 4, 5 noe 

were due to him; but he denied that there is no other res ; 
in the ſaid pariſh, or elſewhere, where the plaintiffs could 
depaſture their cattle. He admitted that the occupiers of land 
have a right in Whaden Chaſe, as ſtated in the bill; and alſo, 
that they fed their cows in their yards; but ſaid, that 
were not all the time kept upon ſtraw and hay, but were alſo 
fed in the incloſures, where many dropt their calves in winter, 
He alſo admitted, that many colts, beaſts, and heifers, when 
they are uſeful, are worked; but ſaid, that he believed the 
defendants had others which were ſold. He alſo admitted, admits that ne 
that no tithes were due of colts fallen or lambs yeaned out of the 3 ſor 
pariſh ; but inſiſted, that be was entitled to tithes in kind of dem out ef the 
colts fallen and lambs ycancd therein, and of the ar a 
8 


5 
a 
* 
ER 
; 


EY 
1 
E 


P 
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Pajxexrow thoſe which were yeatiedout of the parifh;and afterwards boni. 
MUNDS, | q 3 f 121 | 
"nexD% defendant had the tithes of them. He admitted, that no x; 
az due for after-paſture, nor for haum or ſtubb! Y 


ure, or for 2 * 
— or ſtub. time out of mind, within the pariſh; but ſald, that as to the 
ble 3 ceuſtom of paying tithe milk, and the tithes of turkies, he bad 
but ing tts oh be filed his bil 1 | 
Uthes of tithes of the fame; that the "defendants thereupon infiſted on 
une . 9 851 cuſtom for tithe milk for part of the year, as alſo for 
and adniies the tt e (a). 


_ wg. " p_ that ever ſince he had been rector he had accepted of 


of calves, wood burnt in the houſe, dead ſheep, chickens, 
nd ducks; and faid, that be was ſtill willing to receive the 


SE, 


* 


{20 107417 , 7310138 


The evidence .» The plaintiffs replied; the defendant rejoined ; and witneſſe 
| fate 1 + were.examined on the part of the plaintiffs ; and upon hearing 
. renting Teveral depoligonsy © © 


The dal as to © THE Coun ordered, that the ſeveral modiſer ſet forth by the 
COS bill ſhould be eſtabliſhed and paid yearly by the plaintiffs and al 
lambs and pigs, other the inhabitants and occupiers of lands within the faid 
cocks and hens, Pariſh, at the times before mentioned, to the rector of the fad 
ducks and pariſh, or his leſſee or leſſees, for the time being, in lieu of all 
=o eſta- tithes for the matters and things therein mentioned, with coſts, 
| 3' viz. the moduſes for calves, ſmoke penny, ſheep depaſtured, 

wool, lambs, pigs, ' cocks and drakes, and hens and ducks; 
but as to milk and that as to all other matters and things for which the 


3 : 


wa k 1 
3 E. 91 þ+ * 3 9 U 1 


and turkies, the ; 
bill is diſmiſſed 
with coſts, 


* 
29 


7. on the 34 ef July 1729, Tri- Ford, to be held as the monks of Nr. 
nity. Term, g. Geo. 2. the rector of Jen them; that the ſaid 
Newton Longville, who had been pro- m s had held them tithe free; and 
moted thereto in the year 1727, filed that the defendant Tomkins and his 
his bill againft Cee, 'Tomiin:, Page, anceſtors had held them diſcharged 
and others, for the tithes of the ſaid 2 the payment of tithes for more 
part, and particularly for the tithes of a century. Ihe plaintiff filed 2 
orty acres of land, belonging to Ten- ſpecial replication, and therein infiſted 
bins, and in the occupation of Cook, at on the tithes of Giford's Cloſe ; of the 
Lenden End, I he detendants, as to the tithes of the forty acres at London End; 
tithes of milk, calves, firewood, ſheep, of the tithes of milk, hay, wool, neg. 
igs, poultry, and turkies, ſet forth for 
e moduſer as ſtated in the anfwer to depaſturing of ſheep and other cattle. 
the preſent bill; and the defendants Tus Cour, after reading the grant 
Ce and Tomiins alſo infiſted, that to New Colle 
the forty acres of land at Zondon End the firſt year of Edward the Feu, 
had, in former ages, been given to pro- and a terrier, dated 6th October 
vide lambs for the high altar; that 2607 ; ordered the bill to be diſmiſſed 
they bad formerly > WL to the as to the tithes of the forty acres at 


monks of "Normandy ; that they had London End; and that the defendants 
come tithe free into the hands of the ſhould account for all the other tithes 
crown ; that the . crown had granted demanded by the bill, and not waived 
them tithe free to New College, in Ox» by the replication, in kind: _ 

4 plaintiF 
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plaintiffs pray relief by their bill, the ſame ſhall be diſmiſſed with B. — 
er 4 Ja. Rxrnorns. 
* Aw. CARTER. 
J. Cours. 
Wu. Thnouso,w-w. a 


us. ths 


Box, againf, Bartow and Tux ATTORNEY HitarvTraa 
| | | GENERAL, * m + . 


| Glouceſterſhire, 27th January 173m. 
HE bill tated, that Edward the Firſt, being ſeiſed of the The impropria- 
__ of Dean, in right of his crown, Ka, by letters ter of Neuland. 
patents, dated the twentieth of March, in the thirty-third year of 4 bg de 
his reign, grant to the then Biſhop of Llandaff, who then enjoyed ginnt of Edward 
the r impropriate and perpetual advowſon of the pariſh- . Fi, the 
church of Newland, in the > of Dean, and his ſucceſſors for tithes of afſuri«d 
5 erer, to the uſe of the ſaid church, the tithes of all the ee 
extraparochial lands, then aſſarted or afterwards to be aſſarted, * 
within the bounds of the faid Foreſt of Dean ; and that they 8.0. Burb 512. 
have ever fince enjoyed the fame ; that on the firſt of November Hob. 133. 
1728, the then Biſbop of 3 61 thy by leafe, demiſe to the 
intiff the faid rectory and tithes for twenty-one years; and 
another leaſe, dated the ſecond of the ſaid November, did 
demiſe to the plaintiff « all manner of tithes of the ſaid affarted 
« lands ;” and that the plaintiff is thereby entitled to the ſame, 
or to a ſatisfaction in lieu thereof; that the defendant Barrow 
ied lands aſſarted from the ſaid foreſt, and not within any 
pariſh, called White Mead, from which he had cut wheat, 
barley, and other grain, and alſo hay and clover ; the tithes of 
which he had refuſed to pay to the plaintiff, under ſeveral pre- 
tences. The bill therefore prayed a diſcovery, and ſatisfaction 
for the ſame, 


The defendant Barrow ſaid, that King Edward the Firſt was The deſendant 
ſeiſed of the Foreft of Dean; but whether the grant, as ſtated, fays,that he does 
was made to the Biſbop of Llandaffy or whether he held net occupy any 
the rectory together with the aſſarted lands, he knew not; f 4/4 
and he denied that he had occupied any aſſarted lands from Lady he c:vpics 
Day 1729 ; but admitted, that he was in poſſeſſion of ſome arable, ireMeadPai, 
meadow, and woodland, part of a farm lately incloſed and fenced” which was ex- 
in from the ſaid Fore/? of Dean, called the White Mead Park, beugen 
and which was extraparochial ; that it had been part of the — of 
Fereft of Dean, and was granted by THE crown to the King's Dean ; and be 
tenants; that George the Fir/}, by letters patents, dated the derives a title 
fixteenth of February, in the thirteenth year of his reign, granted tbercte from the 
the ſaid farm and lands to Lord Berkley for thirty-one years, e 
who demiſed the ſame to the defendant; that the ſaid farm being 
extraparochial, and in the faid Fore? of Dean, he had refuſed to 


account 
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Tus ATTOR- 
uerGrNERAL. 


The evidence 
reads 


The bill difeniC. 


Hitany Trau 
- S Gio. 2. 


The plaintiff de- 
imands the tithes 
of wood and tur- 
nips within the 
of Nee. 


court would take notice of the rights of Taz crown therein. 


vitneſſes were examined on both fides z and upon hearing 


DRCRE6S IN TITHE CAUSES 
account for the tithes thereof; and he put the plaintiff to 
his right and title thereto. * | * 
The Attorney General anſwered, and ſaid, that he vu 1 
ſtranger to the matters charged in the bill ; and prayed the 


The plaintiff replied ; the defendant Barrow rejoined ; and 
counſel z and readin true copies frem the records i 


year of the Second, di to the then keeper of the 
Poreft > fro the toe of Link, dated the 
firſt of November 1728, to the plaintiff, of his parſonage and 
rectory of Newland; another leaſe, ſigned Robert Landef, 
of the ſecond of November 1728, from the ſaid biſhop to the 

aintiff, of all the tithes of the aſſart lands extraparochial within 


Taz Covar diſmiſſed the bill with coſts. 


Ja. RevynoLos. 
Law. CarTer, 
Cours. 
. THOMSON, 


SwyNrFEN againſt Dionr. 
Staffordſbire, 19th February 173 1. 


HE bil 
= 


plaintiff and others, being the four younger children 3 that, by 
indentures of leaſe and releaſe, dated the fifth and ſixth of 
March 1721, between the plaintiff's eldeſt brother and the plain- 
tiff and his other brothers and ſiſters, their ſhares were conveyed 

to 
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ifs Elizabeth and Richard Swynfen ; that the plain. Wwrxrnn 
. of Richard, who died, they became entitled 
to the ſaid prebend and tithes in the ſaid pariſh ; and that bein 
ſo ſeiſed, they proved the ſaid will; that the defendant 7 ord, 
for eight years paſt, had been occupier of lands in the ſaid 
pariſh, the freehold of which was, for the greater part of the 
time, in the defendant Digby, and her ſon, deceaſed, and fo 
continued till his death, when they deſcended to his filters, the 
defendants ; that great quantities of underwood, coppice wood, 
and other wood not being timber in Mecford, and alſo great 
quantities of thick broom, were cut, ſold, and converted into 
cordwood and kidwood, the-tithes whereof the plaintiffs were 
entitled to; that the ſaid defendant had ſeveral acres of land 
ſowed with turnips, clover, rye graſs, and other graſs, which he 
made into hay; and that he had barren cattle depaſtured 
thereon, and many cows and calves, the tithes whereof were due 
to the plaintiffs; but which he refuſed, under ſeveral pretences, 
to pay. The bill therefore prayed an account, and ſatisfacti 
for the ſame. 


The defendants Digby and others, infants, by their guardian, The defendant 
ſaid, thatthey were 4 — the plaintiff's title, and leave them Dighy ſays, thar 
to the proof thereof. They admitted that Twyford was occupier be wood was 
of lands in Weford,and that the inheritance thereof was in Jahn unte ar 9. 
Digly and the defendant Fane, and fo continued till his death; few, and that 
and that her ſon beinga minor, ſhe cauſed to be fallen in Weeford no tithes are 
a conſiderable quantity of coppice wood,andunderwood not being Pale for wood 
timber, the greater part being twenty-ſeven years growth, three 9 
parts in four ſprung from the roots of oak trees formerly cut down, 
and the refidue made up of hazle, birch, and other wood. He ſaid, 
the cofdwood was ſold to be converted into charcoal; and ſet 
forth the quantity ſo cut; but denied that the plaintiffs are 
intitled to the tithes of wood, or any ſatisfaction for it; for that 
no tithe wood had been uſed to be paid in the hundred of 
Offleww ; or that they had pretended that the lands from whence 

wood was cut are diſcharged of tithes as ſituated in Weeford, 
MEIN the hundred of Offa, by reaſon of the cuſtom 


Dior. 


The defendant 7 ſet forth the land he held, and what The defendane 
he had thereon z and ſaid, that no tithe for turnips was due z Tag- 
and he ſet up a modus of two ſhillings an acre for tithe hay, and that the 
three halfpence for every cow and calf, in lieu of tithe calves and e wn 
milk ; and ſaid, that he was always ready to pay the ſame; and — os 2 
that he had compounded for tithe corn ; and as to tithe wood- therefore 
infiſted on the cuſtom in O . | tithes are due. 


The plaintiffs replied; the defendants rejoined ; and witneſſes Anifue directed 
were examined on both ſides; and upon hearing counſel, and to try, whether 
on full debate, the Court directed a trial at law on this iſſue, there ivacuſtom 

“ Whether in the hundred 
of Cv. 
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ssen G Whether there be a cuſtom of hon decimands in the hundred of 


-—_ & Offew for tithe, wood? ? 


The defendant | Tg Court alſo ordered the defendant Twyford to accoy 
how for the tithe of 1 30 4% by him had, 0 * — 
the tithes of tur. to his Own uſe; and di Wie the hi 25 £5 th ether demands 
A verdickt as to A trial was accordingly had, and a verdi& given for the 
= [cuſtom for plaintiffs; but being contrary to evidence, as appeared by the 
— judge's report, a new trial was granted, on the fifteenth of 
November 1733, on payment of coſts; and on the new trial, 1 
verdict was given for the defendants, _ | 


The bill diſmiſ- Tux Cour accordingly ordered the bill to be diſmiſſed with 


— EP coſts, both at law and in this court, excepting for the tithes of 
dd. turnips due from the defendant Tard, and decreed to the 
plaintiffs as aforeſaid. ü 4 
* : Jas. Reynor ns. 
2 Law. Carter, 
one f J. Courxs. 


WX. TRoOMsOx. 


(a) The Court declared, that where land fo that the plaintiff had du 
land is ſown with turnips after the corn decimas of corn, and had received the 
is cleared, and fed with ſheep and tithe of lambs and wool of the ſheep ſo 
barren cattle, tithe ſhall be paid of fed; but Taz Covar over ruled this 
ſuch turnips; though it was inſiſted defence; and ſaid, it amounted to z 
upon for the defendant, that the ſoil of non decimande as to turnips, S. C. Buub, 
Staffordfbire was dry and ſandy, and that 314. 

this method of huſbandry improved the 


Hitany Ten 


400d to * Lich again Lavy FAUCONBERGH. 


| Cheſvire, 19th February 1731. 
There is a meds FoAHE, bill ſtated, that the plaintiff, for ſeveral years paſt, had 
— 1 1 been ſeiſed in fee, or for life, of the rectory impropriate of 
half yearly, at Preſtbury, in the county of Cheſhire, and was thereby entitled to 
Michaelmas and the tithes of all corn, grain, hay, and other tithes, great, ſmall 
Lady Day, tothe predial, -perſonal, and mixed, ſmoke pennies; Hofer rolls, and 
Feger, n cds. mortuaries ariſing therein, except the tithes. in Falibrom, 

25e, = neu of Upton, and Seddington, which are due to the vicar of Preſibury, 
all tithes, both and in Capeſthorne, which are due to J. Ward ; that the town 
great and ſmall, ſhips, the manor, and the demeſne of Sutton, lie within the pariſh 

2 of Preſfbury, and are part of the rectory; and that the great and 
the manor... of {mall tithes therein ariſing are due to the plaintiff, and not tothe 

- vicar that the defendants ſeverally held and enjoyed land, 
orchards, and gardens, within the pariſh of Preſtbury and in 

Sutton aforeſaid z but that they ed, under ſeveral pretence 
to pay the tithes. thereof. And therefore that the defendau's 
might account, and pay the plaintiff his tithes, was the prayer a 

the bill. The 


x 
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The defendant Lady Fauconbergh did not admit the plaintiffs Trion 
title to the rectory, but left him to prove it; and ſaid, that the 7 
townſhip, manor, and demeſnet of Sutton, lie within the faid p,cconnnn 
pariſh; and are part of the rectory; and that ſhe held in the 
aid pariſh part ofa houſe, and two ſmall gardens, and no other 
and; and the ſet forth what ſhe grew and fed, and what tithe- 
able matters ſhe had had thereon ; but ſhe inſiſted, that the 
plaintiff was not entitled to the great and ſmall tithes of the ſaid 
pariſh, for that part of the ſaid houſe and gardens were parcel of 
the demeſnes of the manor of Sutton; that the Demeſnes contained 
three hundred Cheſhire acres, and were in the occupation of the 
other defendants; that the owners of the ſaid Demeſnes had 
yearly, by half-yearly payments, at Michae/mas and Lady Day, 
or as ſoon after as d-manded, immemorially paid to the rectors 
or impropriators of the ſaid pariſh, or their leſſees, four pounds, 
ten ſhillings, as a modus in lieu of all tithes, great and ſmall, 
ariſing on the Demeſnes, or any part thereof ; that the ſaid ſum 
had immemorially been accepted in lieu of the tithes ; and that 
no tithes in kind had ever been paid for the ſaid Deme/nes until a 
few years ago; when ſhe, being ignorant of the ſaid modus, had 
paid the ſame, 


The other defendants put in the like anſwers. 


The plaintiffs replied ;z the defendants rejoined ; and witneſſes 
were examined on both ſides z and the Court directed a trial at 
law on this iſſue, viz. Whether the ſum of four pounds, ten 
+ ſhillings, mentioned in the defendant's anſwer, had been, 
« time out of mind, paid and payable yearly and every year, by 
« two equal half-yearly payments, viz. at Michaelmas and Lady 
* Day, or as ſoon after as demanded, to the rector or impro- 
« priator of Preſfbury, in the county palatine of Chefeer, for the 
time being, for and in lieu and ſatisfaction of all tithes, both 
great and ſmall, yearly happening, ariſing, or renewing, on 
* the Demeſnes of the manor of Sutton, due and payable to the 
rector or impropriator for the time being.” 


On the ſixteenth of November 1732, the decree and poſtea 
= "5h and the bill was diſmiſſed with coſts at law and in 
uity, 


Poor againf SEYMOUR. TRIES 
Wildfire, 19th February 1731. 


T HE bill ated, that Eleanor Poor, widow, being ſeiſed in fee The impropria- 

: of the tithes of corn, wool, hay, lambs, and all other tithes of as — 

lien Parva and Alton Magna, in the pariſh of Fig helden, in the es ode 
county of Wilts, and of 101 

Jo s, and of all houſes, buildings, barns, ſtables, &c. of ſheep, lambs, 

to the ſame belonging, did, by leaſe dated the twenty-ninth of wool, pigeons, 


rifi honey, and WiXxs 
„ng cn Alton Maga Farm; ard the tithe herbage of ſueep from the time they were ſhora until! 
ty were (old.-..$. C. Bund. 313- 


Vor- II. Y September 
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September 1725, demiſe the ſame to the plaintiff for three peut, 
except the tithes of Maiden Down or Old Lanes, at ſeventy pound 
a-year ; that the plaintiff, by virtue of the ſaid demiſe, became 
entitled to the tithes, except as aforeſaid ; that William 
during that time, between the twenty-ninth of September and the 
day of his death in Auguſt 1727, occupied Alton Magna Fary, 
and, in the year 1726, kept thereon ſheep, ewes, and lambs, and, 


in the year 1727, ſhore the wool thereof; that he alſo had bee, 


The defendant 
ſays, his father 
held Mron May - 
na Farm until his 
death, and that 


they were fold 
was about three 
months ; 


honey, wax, and pigeons, which he ſold ; that he had cut furze, 
which he alſo ſold, for all which he ought to have paid the plains 
tiff tithes in kind; that from the death of William Scymour, the 
defendant, his ſon, had poſſeſſed his perſonal eſtate, and had ever 
ſinceoccupied Alton MagnaFarm,andintheyears 1727and 1728hal 
the like titheable matters thereon ; that he had alſo bred pigs and 
2 that he had ſold off the ſaid farm a number of ewes and 
other ſheep in each yeat, which had been depaſtured there fron 
the time of ſheering tor three, four, or five months, and that there 
ought to have been paid to the plaintiff one farthing a month 
for the tithe of the paſturage of each ſheep, computing the ſane 
from ſhearing time until ſo ſold ; that he ought to have ſet out 
and paid tithes' in kind for the other titheable matters from of 
twenty-two acres of arable, and one acre and four lugs of mes. 
dow, parcel of the ſaid farm; but that he had refuſed the pay. 
ment thereof, under various pretences. The bill therefore 
prayed, that the defendant might ſet forth the quantities, qual- 
ties, and values of the tithes during the ſaid year; and whether 
any modus was inſiſted upon; and account for and pay the ful 
values, as well of the tithes due from his father as thoſe which 
were due from himſelf. 


The defendant denied, that he knew of any leaſe granted 9 
the plaintiff by Eleanor Poor, and ſaid, that his father, between 
the twenty-ninth of September. 1725 and the day of his death (the 
fifth of Auguſt 1727), had held Alton Magna | Fra ; that inthe 
year 1726 he had kept and depaſtured ſheep and lambs thereon; 
that he had ſhorn the ſheep z that he had kept a few bees and 
pigeons z but that he knew not of any furze cut or ſold. He admit- 
— aſſets z that he had held the ſaid farm ſince his father's death; 
that in the years 1727 and 1728 he had kept ewes, had lambs 
fallen, and ſome bees ſwarmed ; and he let forth the value of his 
honey, wax, pigs, pigeons, and furze; but he ſaid, that the ſheey 
he had fed on the ſaid farm were only a few for manuring the 
corn field lands, which, the country being upland, were wintere 
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it to be due; that the lands in the bill mentioned, 
for which no tithes had ever been paid, formerly belonged to a 
free chapel veſted in THE cRown, and fo continued till James the 


his letters patents, in the fifth year of his reign, granted 
1 with the tithes "thereof, to Sir V. Horwick and A. 


Ingram ; that his landlord R. Long, and his anceſtors, were enti- 


tled to, and that, under him, the defendant had enjoyed, the ſame 
tithe free; and that no tithes were ever received or demanded ; 
that in the year 172), the tithe of wool was ſet out; that 
the plaintiff's agent put it in a place by itſelf in a barn 3; that it 
there rotted ; and that he knew not either the quantity or the 
value thereof, He alſo ſaid, that the cuſtomary time of paying the 
tithe lambs, either by compoſition or in kind, on the ſaid farm and 
in the pariſh of Fighelden, was on Saint Mar#s Day; and that he 
had ſet out the tithe lambs for the year 1726, in number thirty, 
on the twenty- fifth of April 1727; that they were then wean 
able, or capable of living without their dams; that ſome of them, 
he believed, did come back to his flock ; but that he knew not 
the number nor the value, they not being marked; but believed 
they might be worth two {ſhillings and ſixpence each when 
tithed z that his father had offered the plaintiff ſo much as a 
compoſition for them, but that he had refuſed it; that no more 
was ever paid by any owner of the ſaid farm, or other perſon in 
the ſaid pariſh ; that when his father did not tithe lambs in 
kind, he paid two ſhillings and ſixpence for each in lieu thereof; 
and that that ſum was oftener paid than the lambs were taken 
in kind. He further ſaid, as to the tithes of lambs in the year 
1727, that he and the plaintiff had, on Saint Mars Day 1728, 
agreed to ſet them out; that when eight were ſet out, the 
plaintiff refuſed to take them; and that he thereupon turned 
them to his flock, and procured two indifferent perſons of ano- 
ther pariſh to ſet out the whole tithe lambs (being twenty-ſeven), 
and ſent them to the plaintiff's houſe, which he refuſed to 
receive, or to take any compoſition for them, though the de- 
fendant had offered it; that the plaintiff ſhortly afterwards 
brought an action for the ſaid eight lambs, and had a verdict 
with twenty ſhillings damages, which was two ſhillings and ſix- 
pence for each lamb. He alſo ſaid, that he believed that moſt of the 
twenty-ſeven lambs returned to his flock ;; but that not being mark - 
ed,he knew them not, and therefore he could not tell the number, 
but he believed that they were worth two ſhillings and fixpence 
when tithed ; that they were all weanable; and that when the 
plaintiff filed his bill, no tithe lambs were due for the year 1728. 
The defendant further ſtated, that there was a common of paſture 
for ſixty ſheep belonging to the yard lands; that the ſaid ſixty 
ſheep had always depaſtured promiſcuouſly with the teſt of the 
tarm flock, and were never diſtinguiſhed from the others ; 
that at ſhearing-time the wool of the ſaid ſheep, taken indiffe- 


Szyrwout, 


that the lands for 
which no tithes 
had been paid 
are tithe free, à8 
having belong 
to a free cap 
veſted in the 
crown 3 

that in 1727 lie 
ſet out the tithe 
wool, and the 
plaintiff” refuſed 
to take it away; 


that in 1726 he 
ſet out his tithe 
lambs on Saint 
Mark's Day; 
that the plaintiff 
refuſed to re- 
ceive them; that 
they returned to 
his flock; and 
that the value is 
28. 6d. each; 


that he ſet out 
the tithe lambs 
for 1727 on St. 
Mark's Day 
1728 that the 
plaintiff refuſed 
to take them; 
that they alſo re- 
turned to the 
flock ; and that 
he had tendered 
to him the va» 
ue ; 


that there is a 

Colnmon of paſture 

belonging to the 
lands ; 


that the tithe of 


the wool thereof is worth 75. 6d. 


112 rently, 


> 
* 
1 
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"Poon rently, was always ſet aſide, without paying tithe in reſpeſt ofthe 
note, Maid yard lands ; and he faid, that he believed the tithe of fuch 
that  fourccen 921 Was worth ſeven ſhillings and ſixpence; that fourteen 
"lambs. were a- lambs were always allotted and agreed to be the number bred 
;greed to be the In reſpect of the ſaid yard lands, for which no tithe was paid, but 
number bred on that, at the time of tithing, fourteen were indifferently ſevered 
the yard lard; from the reſt, without paying the tithe thereof, which he believed 
Ar in 2726 and was worth three ſhillings and ſixpence a-year z that neither he 
prof — nor his father in the ſaid two years, had any lambs fallen after 
ter Saint Mark's; Saint Mars Day, except by accident, and that it was uſual to 
Day, except by deſtroy them, as not being worth breeding up; that his rams 
Accident; were always put to his ewes by or before Micbaelmat; that 
that the other other inhabitants paid or compounded for tithe lambs on Cain: 
— — Mare Day ; and he ſet forth the number of lambs they had 
5 * 12 fold in the faid years, and for what they had been fold. 
on Saint Mark's The defendant further faid, as to tithe wool, that he believed in 
Day; 1727 his father and the plaintiff's agent firſt ſet out fifty in- 


"that the woot of different fleeces of ſheep unſhorn in reſpect of the ſaid yard 


the ſheep fed on lands, and then ſet out the full tithe wool of all the reſt which 
_—_ — ford: were wintered in the ſaid pariſh, and half tithes for ſuch as were 

bar? wintered abroad, having fatisfied the other half year's tithe 
that ſheep win- where ſuch ſheep were wintered; that the ſheep ſo wintered 
rhe = moms abroad were ſent away about a fortnight before Michae/mas, and 
Lady Day o kopt till after Lady Day. He alſo ſaid, that a lamb would live with. 
Michaelmas ; out its dam at a month old; that moſt of the lambs fell about 
that moſt lambs Candlemas, being about ſeven weeks before Saint Mark's Dey; 
were yeaned a- and that he did not wean any of his own lambs, but that they 
bout Candicmes, ran with the flock till they were ſold. He alſo ſaid, that he kept 
— ſeven hives of bees; that he ſometimes took no honey; and 
the 4 on S;, that he never ſold either honey or wax; that the plaintiff had 
Merts Day; yearly received the tithes of apples, and had never aſked for th: 
that he had ſe. tithes of pigeons, of honey, or of wax. The defendant alſo ſaid, 
ven flocks of that the plaintiff had always refuſed to accept tithe lambs when 
wm mom fit to live. without ewes, for that his father had ſet them out en 
wax ; t Saint Marb'r Day in a fair manner, when they were nearly eiglt 
that he had pad Weeks old z that he knew nothing of any particular day for 
the tithes of ap- taking' from or putting to ewes on Alton Magna Farm; that he 
ples ; had offered the plaintiff two ſhillings and ſixpence for the tithe 
that on Saine of each lamb, which was the utmoſt fam that had ever been 
Mark's Dey paid ; but that he had refuſed to accept the ſame ; and that be, 
lambs were ge. the defendant,” could not tell the number of ſheep his father 


weeks .. had ſhorn'on the fald farm. 


The plaintif,by Thie plaintiff replied ſpecially, and thereby ſaid, that he would 
a ſpecial replica- juſtify all matters contained in the bill, except for an account ol 
= OR the tithes ariſing on the yard landi, inſiſted on by the defendants 
tithes arifing <6 anſwer to be tithe free, together with the common of paſture for 

yard lands Tixty ſheep belonging to the ſaid yards /ands ; and that as to 2 
and comman of account or ſatisfaction for theſe tithes, he waived, by his replies 
*. tion, his demand thereto. Th 


he 
ch 
en 
d 
ut 
ed 
ed 
he 
er 


to 


bay, paſture, and all ſmall tithes whatſoe er, ariſing on the laid 
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The defendant rejoined; and witnefſes were examined on Po 
both fides z and upon hearing counſel on both fides, and what Fs... 
could be alledged 3 | 1 1 


Taz Cover ordered the defendant to account for the The defendant 
value of the tithes of wool, lambs, pigs, honey, and wax, which — 2 
had ariſen on Alton Magna Farm during the time demanded by tthes of woo, 
the bill, and not waived by the replication z aud that as to all lambs, pigs, ho- 
other matters and things, the bill ſhould be diſmiſſed {a}, with ney, and wax. 
coſts, The deputy made his report; and on the twenty-fixth The bill diſ- 


of January 1735, it was confirmed with coſts. | miſſed as to the 


_— bother demands. 
| Ja REYNOLDs. 
AW, CARTER. 
Wu. THOMSON... . 


The tithes, therefore, for the Mr. Bunbury reports, being of opitior l 
. . of the ſheep from the time that no tithe herbage ſhall be paid for 
they were ſhorn until they were ſold ſuch ſheep, they being animalis ſrufug/7. 
were not decreed; Tus Count, as 8. C. Bunb. 313. | 


S1DNEY againſt BATE, MILES 8 2 
Rent, 27th January 1731. 


THE bill, which was filed by the landholders of the pariſh of The landholders 
Warehorne, in the county of Kent, to eſtabliſh certain modu/es — . 8 
or cuſtomary payments in lieu of tithe hay, paſture, and all other in 2 
ſmall tithes ariſing therein (except the tithes of hops, hemp, two meduſer in 
and flax), ſtated, that the defendant had been ſeven years rector lieu of ihe ti hes 
of the pariſh, but that no tithes in kind had ever been paid to I 3 
him, or to any other rector in the memory of man, for any ſmall mal — —_ 
tithes whatſoever, except as aforeſaid. The bill then proceeded. cept of hops, 
to ſtate, that all the lands within the pariſh were diſtinguiſhed hemp, and flax ; 
by the appellation of Marſh Lands and. Uplands ; that the Aan and fate, that 
Landi were ſo called, becauſe the occupiers thereof had, as often = _— _ 
25 there had been occaſion, paid a proportionable ſcot or ſum of T, —4 
money, in reſpect of ſuch lands, for the draining the marſhes 1,4; ; 

and repairing the ſea walls and banks ; that the Uplands were 

all ſuch lands for which no ſcat had been paid ; that the occu- that there is a 
piers of the Morſo Lands within the pariſh had immemorially , of = 
paid, on Michaeſmas Day yearly, to the rectors of the pariſh, de, — 
one ſhilling an acre, and no more, for every acre of Marſb Land sor the Mao 
in their reſpective poſſeſſions (except when the ſame had been Lands, except 
lown with corn, grain, hemp, or flax, or planted with hops), w 
as a medus in lieu of the tithes of hay, paſture, and of all ſmall #%* 3 
tithes ariſing thereon (except of hemp, flax, and hops); and ſo 

after that rate for a greater or leſs quantity than an acre ; 

that the ſaid ſum of one ſhilling an acre had been, time out of 


mind, accepted by the rectors, as a modus in lieu of the tithes of 


T3 marſh 


* ** 
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S1owkr marſh lands within the ſaid pariſh, except as aforeſaid, Ty. 
bill alſo ſtated, that the occupiers of Uplands had immemorial!y 
paid for the ſaid tithes fourpence an acre, except as aforeſaid, 
and another me- and that the plaintiffs were willing, and had offered to pay the 
TX ; &, ' for ſaid ſums. It alſo ſtated, that the defendant, with a view to 
the'Uplerd;, deſtray the ſaid ancient moduſes, to have tithes in kind, ha 
- __ © Med aà bill in this court againſt Howland (a) and the preſent 
1 .-. ,...,. Plaintiffs, to oblige them to account for the tithes in kind; that 
x.» |»  - the. defendants: put in an anſwer; that witneſſes were exz 
minedd, the cauſe heard, and iſſues directed to try the meduſe of 
$43 0 4 one ſhilling and fourpence, as infiſted on by the defendants in 
their anſwers ; and that a verdict was given for the defendant, 
and the bill diſmiſſed, with coſts both at law and in equity; 
but that the rector, the further to perplex them, preferred 
another” bill in this court in Eafter Term laſt (b) in order to 
deſtroy, the ſaid mduſes. The bill therefore prayed that the 

moduſes might þe eſtabliſhed, : 


The defendant admitted that the plaintiffs lived in the pariſh, 
ence of the we and were ſeiſed of lands in fee, as ſtated in the bill; but he 
4% denied that he had ever heard, fave by perſons intereſted therein, 
that the ſaid modyſes had been paid in lieu of the tithes in the 
bill mentioned, or for any other tithes whatſoever. He alſo 
admitted, that his predeceſſors had accepted the moduyſes ; that 
he had been rector for nine years paſt z that no tithes in kind 
had ever been paid in the memory of man, except of corn, hemp, 
flax, and hops; that all the lands in the rectory were diſtinguiſhed 
by the appellation of Marſb Lands and Uplands ; and that he 
had proceeded to compel the plaintiffs to pay him tithes in kind, 
as ſtated in the bill. He alſo ſtated, that he had heard that 
- Judge Eyre declared, that in caſe the matters alledged in his bill 
could be proved, they would deſtroy the modu/es ; that he had 
thereupon produced a ſurvey of the rectory, which was taken in 
te twenty-ſixth year of Henry the Eighth, remaining in the fri 
fruits office; but that the Judge was of opinion, that the ſurrey 
+ ....4 Was not evidence, as the commiſſion on which it was taken wi 
not in court; that he propoſed to the then defendants to withdrav 
a juror; and that, as they refuſed fo to do, a verdict was given for 
© : the defendants, and his bill was diſmiſſed; and that, at the ſam: 
time, a croſs bill which was exhibited by the defendants was allo 
diſmiſſed ; that he thereupon preferred another bill; and that 
the preſent plaintiffs offered to pay him according to the mode; 
that he agreed to accept the ſame, but refuſed to have the mudu/ 
eſtabliſhed by a decree of the court. 


. The plaintiffs replied ; and the n rejoined ; and on 
and the meduſes hearing counſel on both ſides; and reading the depoſitions ini 
cttabliſhed, former cauſe, purſuant to order; and alſo the pe 


Bar. 


4 ) See ante, Page 210, (5) See ante, page 257. Tat 
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Taz CovarT ordered the ſeveral moduſes infiſted on in the ſaid Srvxzy 


hill to be eſtabliſhed, without coſts on either fide. | agen 
| Ja. REYNOLDS, 
Law. CARTER, 
J. Couxxs. 
Wu. Tnousox. 
Cook againſt TURNER. Farkas Tzuu, 
5. Gro, 2. 


Derbyſbire, 27th April 1732. 


77777 the county of Derby, claimed all The cf 1 


tithes, both great and ſmall, ariſing therein. merly — 
ark, 


The defendant ſaid, that the ſeveral meſſuages, mills, farms, but now called 
and parcels of land ſhe occupied in Langford Park, otherwiſe 7+ Hall Lands, 
called Park Hall Lands, were ofthe value of two hundred pounds 8 of 
- year; and inſiſted on a modus of eight pounds yearly payable De "pays 
tothe rector at Lady Day, or as ſoon after as demanded, in lieu a medus of dt on 


f all tith in ; 5 every Lady Day, 
of all tithes yearly ariũng or renewing upon the ſaid eſtate, 8 


On reading the depoſitions ; and a receipt, dated the thirtieth Bar{brough, in 
of September 1677, to Mr. F. Pool, for eight pounds, as a modus for 1 tithss 
that year's tithes within the pariſh of Baribrougb, beginning at 8 
Lady Day then laſt, and ſigned John Brackleburjt, rector; and on 


full debate had ; 


Tur Covxr declared, that the defendant had fully proved 
the modus infiſted on by her anſwer ; and thereupon ordered 
the bill to be diſmiſſed with coſts, 

Ja RevnoLDs, 
Aw. CARTER» 
J. Courxs. 

Wm, Thonusox. 


Wracs againſt WHALLEY. beer, 
Leicęſtenſbire, 15th May 1732. e 


THE plaintiff, as rector and patron of the rectory of Galby, The reQor of 

in the county of Leicęſter, ſtated, that ſoon after the death of Golby, in Leiceſ- 
his father, his predeceſſor, on the ſixteenth of October 1727, he Nen 
was inducted into the faid rectory, and became entitled to the uta and a halt 
revenues and profits thereof, and particularly to a certain penſion yearly, at Cafe, 
of two marks and a half, ifluing out of the rectory of Norton by out of the rec- 
Galby, and payable at Efter yearly ; that his predeceſſors, in 10 of Nen 
right of the ſaid rectory, had been entitled to a manſion-houſe, Jas 2 la- 
with certain out-houſes and buildings, and to a yard, gardens, | land. and * of 
orchards, a home cloſe of about two acres, and, for time out way in the com- 
of mind, to divers other parcels of land and common in the fields _ fields 

on. 


Y 4 and See yol. i, p. 23. 
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Wzace and precincts of Gally and Norton for all manner of cattle, a 

wat. to have and uſe a free and uncontrouled liberty, way, or pallage, 

to and from each and every piece and parcel of the ſaid jel; 

lande, for themſelves, their ſervants, their horſes, carts, and 

carriages, to ſtock, dreſs, ſow, plough, and manure, and +, 

bring hame the crops therefrom ; that his father, for all the 

time that he was rector, was well entitled to the ſaid penſion, and 

had power to demiſe the ſame to him; that he is now become 

entitled to the profits of the ſaid rectory ſince his death, and .o 

| to the ſaid glebe lands, and to the tithes and dues in the ſaid pariſh, 

Qating, that in or to ſome payment in lieu thereof; that, for time beyond 

the year 1614 memory of man, all the ſaid fields in Gally and Norton were 

—— S=dsof common and open until 1614 ; that about that time they were 

wars indicted wy incloſed and allotted; that two allotments were then made to the 

then rector, one in Galby, next to the Home Cloſe, of about thir. 

teen acres, called the — Hame Cleſe, for the uſe of the 

and that twen- reCtors, in lieu of their glebe lands in Galby Fields ;, and the other 

> > you acres of in Norton, twenty-nine acres, called Galby Par/onage Cloſe, in lieu 

Fald: wer an?" of the glebe lands in Norton Fields ; that the defendant's grand- 

. tedto the rector father and the then rector came to ſome agreement for the pay. 

. of Galby; and ment of fifteen pounds, twelve ſhillings, and eightpence, in licu 

alfo 151.125.84 ; of the tithes of the other incloſed grounds, as named in the bill; 

on — * and that the two Pile Ciaſes were allotted in lieu of the tithes 

other incloſures, Of the other part of the ſaid incloſures. The bill therefore 
prayed a full diſcovery, and relief in the premiſes. 


The defendant, The defendants anſwered ;z and the defendant alley ad. 
as impropriator mitted, that the plaintiff was rector, as in the bill ſtated, aud 
ee — entitled to the tithes thereof; but denied that he was entitled to 
rde Ne = the penſion, He aid, that he believed the plaintiff was entitled to 
genfeon, the manſion-houfe, &c. as ſtated in the bill, and had a right of 
way before the incloſutres; but he infiſted, that he and his ance!. 

tors had, for two hundred years paſt, been, and that he now i 

| ſciſed of the rectory of Norton, and of the advowſon of the vicar- 
or to any tithes age of Nerzon, and the impropriate tithes thereof; and he denied 
—_ in that the vicar there had a right to any kind of tithes whatever; 
| the dues belonging to the fail vicarage conſiſting only in certain 
and fays,thatthe pecuniary payments. He further ſtated, that the Pike Cle 
— oo _ belonged to the church of Gal, and had been, time out of mind, 
Cite, in Marten, enjoyed by the plaintiff's predeceſſors, in lieu of the tithes of 
were given to his lands in Galby ; and that as the faid Pil. C loſes are, by 
the rector ef indentures of the fifth and fixth of January 1699, declared to be 
* of 2 modus or compoſition for ſuch his ſaid lands, he appre- 
| + Hhended the ſame to be a good modus or compoſition for the 
_ tithes of thoſe lands; and therefore did, and ſtill does, refuſe 

to pay the ſame 3 and he ſaid, that the rectors of Galy, for 

time beyond —_— had not only enjoyed the ſaid Pit: 

Cher in lieu of the tithes of ſuch his ſaid lands, but alſo a mo- 

ney payment of fifteen pounds, twelve ſhillings, and — 

pete | 3 , 


* 12 
* 
43 


r 


W oo» woo as vo LC. „ 


aww wt i  =* as 


Km wc a co, td ..} .] 


DURING THE REIGN OP GEORGE THE SECOND. 329 


bees, in lieu of the tithes of the reſt of his the defendant's Waacs 
lands in Galby, as in the bill is mentioned. RY 
The other defendants put in their anſwers, . 


e plainti lied to the defendants Whalley, Warner, and The cauſe 
* — — rejoined ; and witneſſes were examined on beard. 
their behalf as well as on the plaintiffs 3 and the cauſe came on to 
de heard; and upon hearing counſel for all parties; and reading 
ſeveral proofs in the cauſe; and an indenture, figned . W a, 
dated the fixth of January, in the eleventh year of William 
Third ; and on full debate; 


Tas CourT ordered the injunction 2 granted in this The bill diſmiſ. 
cauſe to be difſolved z and the bill to be diſmiſſed with coſts. 


IA. ReynoLDs, 
Law.*CARTER. 
J. Courxs. 
Wu. TroMsoN. 


FARRINGTON again? HALL. Tan. Tram, 
Northumberland, 12th June 1732. Cs 


THE rector of E//den, in the county of Northumberland, claimed The reaor of 
tithes, both great and ſmall, Zafter offerings, and other Eides, in Nertb- 
eccleſiaſtical duties, and alſo all monies and things which, by «=beland, is 
cuſtom or modus, were payable to him as rector thereof. 2 

The defendants admitted that the plaintiff was rector of Pooh _ m 
Elfden, and infiſted on the following moduſer, in lieu of all the gh els: ail 
tithes of corn and hay, and of and for the depaſturage of barren corn, grain, hay, 
and unprofitable cattle ariſing on the ſeveral lands named and herbage, a- 
in the anſwer ; and that no tithe in kind had ever been paid for fing in the vil. 


. lage of hs 
the ſame in the memory of man to the rector or to any to other — 1 
perſon. ſaid pariſh ; but 


he is entitled to 


The defendant G. Hall ſaid, that for ten years paſt he had the tithes ariüng 
been ſeiſed of the village, hamlet, or grange, called Ozterb:rn, onthe farms and 
and inſiſted that a m of ten ſhillings a-year was payable at lands called Kel 
Eafer, for the tithes of all corn, grain, hay, and herbage 9**% 4 g. 
for the ſaid lands; and for Kelleyburn Farm and a parcel of pj, Cote. 
ground called Catcleugh, part of the ſaid farm, one ſhilling, as Hill, Syichope- 
the like modus. He alſo faid, that he was ſeiſed of lands, called 5:44, Spithope. 
Spithophead, Spithophaugh, Babeſweod, and Silloans ; and that, for the % , e 
lands called Overacres, and Spithophead and Spithophaugh, parcel of Tage, 85 
Overacres, the tenements called the Flatt and Colwell Hi: „the ſum Brown's Town, 
of thirteen ſhillings and twopence was payable yearly,” as a Cartebepe, 
modus for all tithes as aforeſaid, viz.by the tenants or occupiers of — nk 
Overecres, ten ſhillings ; of the Flatt, eightpence; and of Colwell in kind. . 


Hill, two ſhillings and ſixpence; and alſo at Egfter yearly, = 
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— ron the lands called Blakeup, Hall's Farm, and Babeſwod, part of 


ag 
HAL. 


the ſaid farms, two ſhillings and eightpence as a modus, viz, for 
Blakeup, one ſhilling, for Hall's Farm, one ſhilling and 
eightpence ; and for Hedley's Farm, in Lanſbetts, ſixpence as 2 
modus; and he ſaid, that the parcel of land called Si/loans is lying 
within the village or townſhip called S:Hoans. 


The defendant D. Hall ſaid, that he was ſeiſed of land; 
in the pariſh, called Cattlehope and Hatherwick, otherwiſe 
Brownſteaon ; that there had been paid yearly at Eaſter as afore. 
ſaid, by the tenants or occupiers of Hatherwick, otherwiſe Brown's 
Town, twelve ſhillings, as a modus in lieu of all tithes of corn, 
grain, hay, and herbage, for depaſturing barren and unprofitable 
cattle upon the ſaid lands, called Hatherwick and Cattlehope, 


The other defendants ſaid, that they had been ſeiſed of 
ſeveral parcels of lands and tenements, called Lumſden, in the 
townſhip of Troughand, in the pariſh of El/den ; and that there 
is payable, at Eaſter yearly, nine ſhillings and ſevenpence for the 
ſaid lands, as a modus in lieu of the tithes of corn, grain, hay, 
and herbage thereof. 


All the defendants averred, that the ſaid ſeveral moduſes had 
been, for ſeveral years, tendered and paid to the plaintiff, and 
accepted by him and his predeceſſors; and that no tithe of corn 
in kind had ever been paid. ; 


The plaintiff replied ; the defendants rejoined ; and wit. 
neſſes were examined on both ſides; and upon hearing coun- 


ſel on both ſides, and reading proofs in the cauſe ; 


Tax Court ordered G. Hall to account for the ſeveral 
titheable matters ariſing on the lands called Si/loans. 


An iſſue was directed to try the ſeveral moduſes ſet forth inthe 
anſwers (except the modus for the lands called Sillaan' g and Hed- 
ley's Farm.) Coſts and further directions to be reſerved. And the 


jury found a verdict for the defendants ; but a new trial was 


granted upon the Judge's certificate. Before the trial was had, 
the defendant G. Hall died, and a bill of revivor was filed, and 
the former proceedings were revived z and by an order of court, 
dated the eighth of June 1732, the iſſues were altered, and 
ordered to be tried betore a ſpecial jury. 


The trial was had purſuant to the ſaid orders, and a verdi& 
found for the plaintiff, viz. 


As to THE FIRST ISSUE, that there is not, nor ever had been, 


a modus of tithing as to the farm called Kell/yburn, 


As to THE SECOND issuR, that there is not, nor ever had been, 
a modus of tithing as to the lands called Overacres, the Flatt, and 
Colwell Hill, or as to the lands called Spithopchead and Spithepe- 
haugh, parcel of the lands called Overacres, or as to the Flati, 
and Ceiwwell Hill. b * 
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As to THE THIRD 1SSUE, that there is not, nor ever had Fassen 


been, a modus for tithing as to the lands called Blakeup, Halls 
Farm, or Babeſwood, as parcel of the lands called Blakeup and 
Hall's Farm. 


As to THE FOURTH ISSUE, that there is not, nor ever had been, 
a madus of tithing as to the lands called Hatherwick, otherwiſe 
Brown's Town, and Cattlehope, as parcel of the lands called 
Hatherwick, otherwiſe Brown's Town, 


As to THE p1F1 H 1SSUE, that there is not, nor ever had been, 
a modus of tithing as to the village called Trougbard, and the 
lands called Lumſden, as part of the village called 7 roughard. 


As to THE LAST ISSUE, that there is, and immemorially had 
been, a modus of tithing as to the village, hamlet, or ghange, 
called Otterburn, and the lands thereunto belonging, as in the 
pleadings is alledged. | 


Tux Cour, upon hearing counſcl on both ſides, ordered all 
the defendants to account for all the tithes demanded by the 
bil! (a) (except for the tithes of Orterburn), with coſts both at 
jaw and in equity, except as to Otterburn; and that ſo much 
of the bill as related to the tithes of Orterburn be diſmiſſed, with 
colts at law and in equity, 

Ja. RETN OH Ds. 

Law. CARTER, 
J. Couxxs. 

W. Tnousox. 


() The rector of Flſden, in Hilary the Sallows, and Cattlebough. The 
Term, t. Geo. 2. filed his bill in this defendants inſiſted on ſeveral farm 
court for the tithes of the ſeveral farms moduſes for the ſame. Eut Tuz Couxr, 
and places mentioned in the preſent on hearing the evidence on both ſides, 
caſe, excepting Otterburne ; and alſo for decreed the defendants to account for 
<ertain other lands, called Biſbopſbead, the tithes demanded by the bill. 


Goopwin, D. D. again/t WoRTLEY ; et 2 Contra, 
Yorkſhire, 6th December 1732. 


TA rector of Tanlerſſey, in the county of York, ſtated, that 

his predeceſſor had died in September 1715, and that he 
was inducted into the ſaid rectory, and bechme entitled to all he 
tithes thereof, both great and ſmall, in kind; that Sidney Wortley 
was, for ſeyeral years, owner of Warnclifſe Wood ; that the ſaid 
Sidney Wargley died in the year 1727, and left the defendant 
Jebn Wortley his heir; that the ſaid John Wortley had enjoyed 
the ſaid wood ſince his anceſtor's deceaſe; that the faid 
Sidney Mortley had, during his life-time, cut down certain 
quantities of wood, and made the ſame into charcoal, and ſold 
a great part thereof; and that the defendant had, fince the death 
ot Sidney Worſley, done the ſame ; that the ſaid Sidney Worſley was 

4 


alſo, 


Hats, 


Micu. Tren, 
6. Gxo, 2. 


The reQor of 
Tankerſley, in 
Yorkſbure, claims 
the tithes of 
Warnclifſe Mod, 
of Greenſpring 
Mod, of Etherj- 
ley Spring, of 
Archdaie Spring, 
of Yewtree Flat, 
of Pond Flat, of 
Low Flat, : of 
Lane Rhoyds, of 
Lodge Leys, and 
of Iortley Mill, 
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The defendants 
ſay, that there is 
a modus of 15.8d. 
a-year, payable 
at Zafer, in lieu 
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alſo, during his life, owner of Green Spring Wood and Etherſes 
Spring Wood, and in the year 1716 had felled the ſame, and 
converted the produce thereof into charcoal ; and that the 
defendant J. Mortley is now owner of the ſaid woods, The 
bill alſo ſtared, that the defendant Broadbent, in the years 1520 
and 1721, enjoyed Archdale Spring, and cut down the wood 
thereof, and made the ſame into charcoal; that the ſaid Broedbent 
alſo had ſeveral cloſes in Wortley, called Yewtree Flat, Pond Flat, 
Low Flat, Lane Rhoyd, and two cloſes, called Lodge Leys ; and 
that he had reaped and gathered corn and grain therefrom, and 
converted the tithes thereof to his own uſe. The bill further 
ſtated, that the defendant Mathewman occupied a water corn 
mill, called Wortley Mill, at which he had ground corn and 
other grain; and had not paid the tithes thereof. It alſo ſtated, 
that all the ſaid eſtates were, and now are the eſtates of the 
defendant John Wortley ; and that the tithes of the faid wood, 
and the bark when ſtripped from the wood, and of the corn and 
grain of the ſaid lands, and of the corn ground at the ſaid mill, 
ought to have been ſet forth in kind, or Tone ſatis faction made 
to the plaintiff for the ſame. The bill therefore prayed, that 
the executors of Sidney Wortley might admit afſets, and that the 
defendants might account for their tithes. 


The defendant John Mortley admitted that the plaintiff was 
rector of the 3 that his father was owner of Marncliſe, 
Green Spring, and Etherſley Spring Hoods till his death; that be, 
the defendant," had fince enjoyed the ſame; that they had cut 


of the tithes of quantities of wood, and converted part into charcoal, and ſold the 


ing within the 
manor of Wort - 
5 


that the ſaid mo- 
aus is payable 
in licu of all 
tithes ariſing on 
the demeſne lard: 
of the ſaid ma- 
nor; 


reſt ; and that he had paid no tithes for any of the premiſes in his 
occupation z but he inſiſted, that the plaintiff was not entitled to 
tithes in kind, or to any thing in ſatisfaction for the ſame. He 
ſaid, that the mill had been built time out of mind; but he ad- 
mitted, that two pair of mill ſtones had been lately added thereto. 
He alſo ſaid, that the Old Park had not been made within 
the memory of man; and that it was diſparked in the reign of 
Charles the Firft, He alſo ſaid, that there was, and had bcen 
immemorially payable, at Eaſter yearly, to the rector of 
Tankerſley, in ſatisfaction of the tithes of the wood land, the 
following modus, v1z. for all woodlands lying in the manor of 
Mortley, in the ſaid pariſh, one ſhilling and eightpence ; and 
that the ſaid modus bag! been accepted by the former rectors, but 
not by the plaintiff, | 


The defendants {to and Capper, the executors of Sidney 
Mortley, admitted that the plaintiff was rector, and that &. 


Mortley was owner of the ſaid woods, and had cut wood therein, 

and converted the ſame into charcoal; and they infiſted on the 

ſaid modus of one ſhilling and eightpence; and ſaid, that they 

were willing to pay all the arrears thereof. They alſo averred, that 

their teſtator S. Fortley had always inſiſted, that the ſaid _ 
| a an 
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and thoſe hereafter mentioned, had been paid to and accepted by Goopwrn 
all the rectors, in lien of all tithes of the Demeſne Lands belong- againſt 
ing to Portley Hall, and of the mulcture of the Mill, and of the ene 
Old Pari; and they admitted affets. 


The defendant Broadbent admitted, that he was ſeiſed in fee of that there is 4 
Archdale Spring Mid, and that he had fold the cutting thereof, d ot rl. 68. 
which was converted into charcoal; that he had occupied Yerotree , V deen N 
Flat, Pond Flat, and Cow Flat, for five years paſt, and had annu- ey — 
ally ploughed and ſowed part thereof; and he inſiſted, that a modus of the Fart to che 
of one pound, fix ſhillings, and eightpence, was payable yearly ſouth of Pilley 
at Lammas for that part of the lands called the Park, on the ſouth Brat, 
ſide of Pilley Brook, except one piece taken from Hermit Hill, 
now divided into two pieces; that another modus of one ſhilling 
and eightpence was payable as aforeſaid, for all woods within the 
manor of Mortiey; and that another modus of one ſhilling a-year, and 18. for the 
was payable as aforeſaid, for the demeſnes of the manor of Mortley; demea of the 
and he averred, that they had been received by the plaintiff's , 
predeceſſors, and that he had tendered them to the plaintiff. 


The defendant Miſtinſon admitted, that he had occupied Lodge that there are 
Leys for eight years, and had ſown the ſame yearly ;3 and the like madules 
infiſted, that the plaintiff was only entitled to the like modiſes in H Y 
lieu of tithes in kind. 


The defendant Mathewman admitted, that he had occupied that there is a 
the mill for eleven years; and ſaid, that he believed it was an modes of 24. for 
ancient mill; and infiſted on a modus of two ſhillings, payable at #4 A. 
Lammas, in lieu of tithes in kind of all grain ground at the faid 

mill, 


The plaintiff replied ; the defendants rejoined ; and vit- 
neſſes were examined on both ſides. 


The defendants filed their cro/s bill againſt the plaintiff to eſta- The defendants 
bliſh the ſaid moduſes, - file a crols bill 
| 2 eſtabliſh the 

The rector, in anſwer to the croſs bill, denied that.a modus of 3 * 
one ſhilling and eightpence was payable for the {aid lands, or that mies the e. 
the ſame had ever been accepted by his predeceſſors; and he © 
faid, that though there might be, he did not know that there was 
a modus for Mortley Mill; but he denied that it was an ancient 
mill. He alſo ſaid, that he had been rector of the pariſh from the 
year 1715; that tithes in kind were due to him of common right; 
that he had no ancient deeds whatſoever relating to the ſaid mo- 
dyes; that he had not received any tithes in kind for the ſaid pre- 
miſes ; that ſuch tithes had been formerly paid ; that he had con- 
ſtantly received money from Sidney Mortley for the tithes of woo), 
lambs, and ſheep depaſtured in Warnch Mods; that the faid 
Sidney 
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Goorwrn Sidney Wortley had, until 1725, paid him fix pounds a-year (4p 

woe. all tithes in * except wood ; that he had received the 
« 6 Cums. ſame ſum from J. Wortley for the tithes of one year after hi; 

father's death; that he had ever ſince received the tithe of corn 

reaped in the New Park in Warncliffe z and he denied that the 

ſaid modus of one ſhilling and eightpence was payable for the 

tithes of woodland, or that two ſhillings a-year were payable for 


tithe griſt of Wortley Mill, or that it was an ancient mill. 


The plaintiffs replied in both cauſes, and the defendants re. 
joined; and they came on to be heard; and counſel were heard 
on both ſides. | 


The Court re- During the hearing, the defendant's counſel produced an 
fuſe to let the order, dated the fourth of February 1731; and another of the 
—— — twenty- third of Octaber 1732; whereby it was ordered, « that 
cauſe to be read © the depoſitions taken in one cauſe might be read in the 
inthe croſs cauſe. c other.” 


The plaintiff's counſel objected to the reading of the proof; 
taken in the original cauſe in the croſs cauſe. 


Tux Cour allowed the objection. 


The Court re- Upon reading, on behalf of the defendants in the original 
— be 4P® cauſe, the depoſitions of M. Swinden, T. Archdale, and G. Phi. 
as to the made: to their croſs examination, and alſo on propoſing to read the 
for the Mill,they original examination as to the moduſes for the Mill and th: 


being blended as ¶oodlandt. 
to the other mo- 


ci. The plaintiff's counſel objected to the depoſition upon the 
original examination being read, becauſe the interrogatories in- 
cluded queſtions as to the other moduſer, as well as to thoſe 
which related to the Mill and the Woodlands ; and 


Tax Cour would not allow the ſame to be read. 


— 9 — The plaintiff alſo objected to the third, fourth, ſixth, and ninth 
depoſitions be. interrogatories, becauſe the deponent was intereſted and con- 
ing read, on the cerned ; and this objection was likewiſe allowed; ſo that the 


ground of interef anſwer to the ſecond interrogatory only was read. 


The ſevera! depoſitions of other witneſſes for the defendants 
were then read; but on propoſing to read that of M. Northall, 
the plaintiff's counſel objected to it; but on reading his crols 
examination, the objection was over-ruled, and his depoſition 
was read on behalf of the defendants, as was alſo that of ſeveral 
other witneſſes. 


There were alſo read ſeveral receipts, beginning the nine- 
teenth of September 1684 and ending the ſixth of September 
17123 ſeveral entries for money paid; an indenture dated the 


firſt of June 1566, and ſigned J. Gargram and F. Wortiey : 
| an 
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and another of the ſixteenth of November, in the firſt year of 
Charles the Firſt ; and other proots, 


Tas Cover, by conſent of all parties, directed a trial at law 
upon the following iſſues: pb 

Fixsr, Whether the ſum of one ſhilling and eightpence by 
the year has, for time whereof the memory of man is not to the 
contrary, been due and payable at the feaſt of Eaſſer yearly to 
the rector of Tanker/ley for the time being, as a modus in lieu 
and ſatisfaction of the tithes happening, renewing, and increaſ- 
ing out of all the woodlands lying within the manor of J/ort- 


SEconDLY, Whether the ſum of one pound, ſix ſhillings, and 
eightpence by the year has been due and payable, at Lammas 
yearly, to the rector, as a modus for all tithes ariſing; out of the 
lands called the Park, on the ſouth ſide of Pilley Brook, in the ſaid 
pariſh, except a piece taken from Hermit Hill, now divided into 
two pieces. 


TarzDLY, Whether the ſum of one ſhilling by the year has 
been due and payable, at Lammas yearly, to the rector, as a modus 
for all tithes ariſing out of the Demeſnes or demeſnes lands of the 
manor of Wortley. | 


FouxTHLY, Whether a ſum of two ſhillings has by the year 
been due and payable at Lammas yearly to the rector, in lieu 
and ſatisfaction of tithes in kind for all corn and grain ground 
at Wortley Mill, | 


To be tried by a ſpecial jury; and a view to be had of the 
lands and premiſes in queſtion by ſix or more of the jury at the 
equal charge of the plaintiff and defendants, and all deeds, &c, 
to be produced. 


' By conſent of the executors of Sidney Wortley, they were 


(agreeable to the tender made in their anſwers) ordered to pay 
the ſum of eleven pounds to the plaintiff for the tithes of Ether- 
(fey Spring Weeds, with coſts, | 


The ſaid trial being had, the cauſes came on upon the decree 
and po/tea for further directions; when, upon reading the ſame, 
it appeared, the jury had found a verdict for the defendants on all 
the iſſues, adding only the following words to the laſt iflue, « and 
« that anciently he dill aforeſaid had two pair of ſtones, and 
« no more, and that there hath been added to the ſaid mill one 
pair of ſtones, which are carried by the ſame frame and wheels 
„ which carried the former ſtones ; but that the ſaid mill can 
« work only two pair of ſtones at one time,” 


Tus Covar, on hearing counſel, ordered the criginal bil! to be 
diſmifled as to all matters (except as to the eleven pounds 
ordered 
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Whether rs $4, 
are payable ar 
Eofter, in lieu of 
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wood in the ma- 
nor cf Wirtey. 


Whether ul. Cs. 
8d, are payable 
for the Park. 


Whether rs, is 
payable at Lam. 
mas ſor the De- 
meines. 


Whether 28. are 


payable tor tte 
Mill, 


The jury to have 
A View, 


The tithes of P. 


n Spring 
decreed, 


The jury find a 
veidict on all 
the iffues tor the 
defendants ; 


and that a pair 
of ſtones has 
been added to 
the mull. 


The original bill 
diſmifled with 
colts. 
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Geo ordered to be paid by the executors), with coſts both at law and 
Ware; in equity; that the moduſes found upon the ſecond, third, and 
« Che. fourth iſſfues, vis. one pound, fix ſhillings, and eightpence; 
* one ſhilling; and two ſhillings, be eſtabliſhed, and paid 
FI 2 = by the plaintiffs and all other the occupiers of the premiſes, t 
Demeſuer, and Lammas yearly, in every year, to the rector of Tunlerſiy; 
the Mul, eſta- that the ſaid Goodwin do pay to the plaintiffs their coſts in 
bliſhed. | the croſs cauſe ; except as to the matters and things contained 
The defendants therein relating to the modus payable at Lammas for all the 
; — pay Hou wood lands lying in the manor of Wortley; the jury having found 
the modus wing the ſame to be ue and payable at Eaſter > and that the croſs bill 
ſtated as payable be diſmiſſed without coſts, it appearing by THE POSTEA, that there 
at Lammas in- is a mcdus of one ſhilling and eightpence due and payable for all 
ſtead of Zafer. the ſaid wood lands lying in the manor 3 the rector of 
| =: — Dov Tankerfley ; but that the modus is payable at Eaſter yearly, and 
out coſts, there not at Lammar, as ſet forth in the croſs bill. 


being a meds; of ; Ja..RernoLns, 
| ra 7 for — Law. Caxrxz. 
3 3" Argh J. Comrws, 
payable was miſ- Wu. Tnousox. 
ſtated. 
Ears Tran Bux rox again SPENCER. 

6. Gro. 2. | 


Derbyſhire, 30th April 1733. 

: HE vicar of Hatberſage, in the county of Derby, claimed, 
— — T by endowment or en all dues and {mall tithes 
Derbyſre, is en- ariſing within the pariſh, and the liberties and precincts of the 
— a 9d 4 ſame ; and ſtated, that the manor, town, or hamlet of Stoney 
Ahe of an Middleton, thereto adjoining, was part of the ſaid vicarage ; thit 
lead ore got mines had been found therein; that he was entitled to tithes in 
from the mines kind for the lead ore got therefrom ; and that thecuſtomary tithe 
called Pafure of lead ore, when received in kind, had always been every tenth 
—— diſh or meaſure of the ore cleaned and dreſſed, or ſome compo- 
che manor of ſition for the ſame, as they could agree with the miners and 

Middleten, owners; and that ninepence a load, each load holding nine diſhes, 
in the ſaid pa. had generally been paid in lieu thereof; that the vicarage, by 
* the records of the twenty-ſixth year of Henry the Eighth, fiands 
rated at ſeven pounds; that the tithes of the ore are computed at 
four pounds a- year; that in conſideration of the ſaid tithes he 
and his predeceſſors had, time out of mind, been engaged to pay 
ſeven nobles a-year to a curate to perform duty at a chapel in 
Stoney Middleton and that he had duly paid the ſame ; that, 
by indenture of the ſeventeenth of January 1623, betwern 
E. Harrep, clerk, then vicar of Hather/ſage, and 7. Bray and 
others, the ſaid vicar, in conſideration of the yearly rent of 
twenty pounds, demiſed to them, for a certain number of years, 
« all the tithes of lead ore that ſhould be got within the faid 
« manor of Stoney Middleton; that the leſſecs did, without 

| interruption, 


DURING THE REIGN OF GEORGE THE SECOND, 


interrüption, collect and receive, from time to time, the tenth 
diſh of lead ore that was gotten within the ſaid manor ; that 
the faid tithe had been conſtantly paid to the plaintiff's prede- 
ceſſors, or ſome compoſition made for the ſame, until lately; 
and that the defendants had diſcovered mines of lead in the 
ſaid manor in lands called the Paſture and Benniſon's Grove, and 
had got thereout ore, without ſetting out the tithes thereof, or 
making any compoſition for the ſame, 


The defendants ſaid, that Stoney Middleton,and the mines called 
Paſture Grove and Benniſon's Grove were within the vicarage, 
and that the plaintiff and his predeceſſors were entitled to all the 
{mall tithes of Hatherſage, excepting the tithes of woo! and lambs, 
which belonged to the Duke of Devonſhire ; but they denied that 
he had any right to the tithe of /ead ore got within the ſaid pariſh, 
or to any thing in lieu thereof, They alſo ſaid, that the manor 
of Stoney Middletan is a member of the ſaid vicarage, and that 
there is a curacy therein; but they denied that the plaintiff, or 
his predeceſſors, had, time out of mind, or at any time, received 
tithes in kind of lead ore got in any mines within the ſaid 
vicarage ; or that there was any cuſtomary or uſual tithe ore 
due therein, or at leaſt within the manor ; or that tithe ore had 
been received in ſpecie; or that every tenth diſh or meaſure of 
lead ore, clean dreſſed, was paid or due for ſuch tithe of lead ore 
within the ſaid pariſh z or that any compoſition had been made 
for the tithe of lead ore, or any thing paid in lieu thereof, as 
ſtated in the bill; and they ſet forth ſeveral reaſons in their 
anſwers why not. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel on both 
ſides; and reading a decree of this court, made the tenth of 
February 1661, in the thirteenth year of Charles the Second (a) ; 
and on full debate, THE Cour directed a trial at law againſt 


(4) This was the caſe of Xelſall v. 
Maſon and others. The plaintiff was 
vicar of Hatherſage,upon the preſentation 
of the Earl of Devorſbire, and claimed 
all the ſmall tithes ariſing within the 
manor of Stoney Middleton, particularly 
the tithes in kind of all the lead ore got 
within the ſaid manor and vicarage. 
the defendants appeared, anſwered, 
and attended the hearing of the cauſe. 
It appeared by the exemplification of a 
record of 26. Hen. 8. that the tithes of 
e laid lead ore belonged to the vicar 
of Hatherſage ; that they then amounted 
o four pounds, three ſhillings, and 
[0urpence a-year; and, by the depoſitions 
vi ſeveral ancient witneſſes, that they 
{ad been _—_ paid for fifry years 
until the then hos troubles. Tas 
Court took time to conſider of the 
matter, and the queſtion was argued a 
jecond time at the bar, when it was 

Vol. II. 


ordered, with the conſent of the de- 
fendants, that on their paying ſixty 


prom to the vicar, an action ſhould 


brought w the vicar againſt four of 
the now defendants, and tried at the 
bar of the court, by a jury from 
Derbyſhire, excluſive of merchants and 
miners, on an iſſue, ** whether the tithes 
of lead ore within the iſh of 
% Hatherſage are due to the vicar 
te thereof ;"* that if the verdi& ſhould 
be found for the defendants,the plaintiff 
ſhould repay to them the ſixty pounds 
but that if it ſhould be found for the 
vicar, that then a deeree ſhould be 
made for the tithes of the ſaid lead ore, 
as well for the arrcars as for thoſe in 
future accruing ; and that a commiſſ on 
ſhould iſſue to aſcertain the ſame. But 
it does not appear that any further pro- 
ceedings were had in the cauſe. 


Z | the 


337 
Bua ron 


againſt 


SpaNCERs, 


1 
i 


333 DECREES IN TITHE CAUSES 
Boz7ow the defendants, who denied the cuſtom as laid in the 
—— two ſeveral iſſues, to wit, * 
Finsr, Whether the vicars of the ſaid vicarage of Hatherſa 

have, time out of mind, as often as any mine or mines have — 
found within the ſaid pariſh, received or been entitled to tithes 
2 kind for lead ore got therein, or to a compoſition for the 
ame, 


SECONDI.Y, Whether the uſual and cuſtomary tithe of lead ore, 


vhen received in kind, has always been every tenth diſh or 
ſure of lead ore clean dreſſed. | * T 


| Tax Covrr ordered the bill to be diſmiſſed as againſt the 
defendant Aforeton with coſts, he being only bar-maſter an 
1 accountant. 


The trial being had, the cauſe came on upon Tas pore; 
and upon reading the decree and peſlea, and hearing coun{ 
for the plaintiff; 


Tu Cour, on the twenty-firſt of November 1734, orderel 
the cuſtomary payment of ninepence a load of all lead ore gu 
within the ſaid vicarage of Hatherſage, and found by the jur 
upon the ſaid trial to have been immemorially paid as a compo. 
ſition for the tithe of the ſaid lead ore to the vicars of the fail 
vicarage, to be hereby eſtabliſhed ; and that the defendants & 
come to an account for the ſame at that rate, and pay the 
plaintiff his coſts both at law and in equity. 


* Ser-, Fox again BARD WELL; et e Contra. 
Norfolk, 16th April 1733. 


The vicar of THE vicar of I alenbam, in the county of the city of Nui 
w—_— claimed all tithes, except the tithes of corn and grain, wic 
_— — belong to the impropriator; and ſtated, that the defendar 
ing the tithes of Bardwell had ſown lands with turnips ; that part of the turnip 
corn and grain, were, after the tenth of October and before the firſt of Jus 
ariſing on the following, ſevered from the ground, and ſold or given out t 
22 — cattle, and that the other part of the ſaid turnips were eaten up: 
defendants, they grew by unprofitable cattle z that the defendant had i! 
$.C.Comy.Rep, Meade and paſture land, on part of which ſhe had kept and 
498 7 dry and unprofitable cartle, and had mowed the graſs of we 
SC. Bunb. 327. Other part, and made the ſame into hay; and that ſhe ha. 
8. C. 2. Eg. Abr. during the ſaid time, other titheable things. The bill a! 
S op 220d, that the other defendants had, from the tenth day g 
— g Ofober 1727 until the Michatlmas then next following, occup 
meadow and paſture land; that they had depaſtured dry 3 

- unprofitable cattle on part of the ſaid land, and had mowec the 

other part, and made the graſs into hay, and carried the {a 

away without paying any tithes, or making any ſatisfaction & 

> the lame, % Ty 


* 
r . Oe ̃¾—m—. . » ĩ ̊ ᷣ ß ]²—¹A•ũrCv., Mg ee” OE SO 
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I f Lalen ham Ede — that all the lands in the For 
pari | plaintiff demanded tithes were againf 
parcel of the demeſne lands of the manor of Lakenham z that the erf 
{aid manor and demeſne lands, and the advowſon of the chur b n 
of Lalenbam and rectory there, and of Brakendell, were 8 The defendants 
fore parcel of the poſſeſſions of the diſſolved priory of Norwich lay, that the 
that the ſaid manor and demeſne lands were, before and at the — — 2 
difſolution of the ſaid priory, held, as well by the ſaid pri 22 — 
a prior and "ds the tithes 
convent as by their farmers, tithe free; and that no tithes what 
ever in kind had ever been paid for the ſame before the al S 
tion of the ſaid priory ; that the ſaid prior and convent from Ne Lake ag" 
year 1386 had provided a chaplain to officiate in the ſaid the ſaid HEM 
church; that the ſaid chaplain was uſually one of their ow rogetherwiththe 
houſe ; that the ſaid priory was, in the thirtieth year of Hen n reQories of La- 
the Eighth, diſſolved, and by the ſtatute 31. Hen. 8. c. 1 3 kendell 83 
veſted in THE CROWN that the ſaid manor and the 7 roy to the —_ 
as part of the poſſeſſions of the ſaid priory, thereby became dif. x Nermich, and 
charged from the payment of all tithes ; and that they had Nos amet ons cane 
ever lince ſo held; that after ſuch diſſolution, Henry the Eighth 3 free 3 
dy letters patents dated in the ſame year, changed the ſaid — : — a — 
and convent into a deanery and chapter, and granted to the fon _—— Cid 
and chapter thereof divers privileges, together with the ſaid —_— 
manor and demeſnes ; that the dean and chapter, by indenture —— = 
dated the fecond of January, in the thirty-third year of H. aw” N 
the Eighth, demiſed to R. 22 the ſcite of the ſaid manor anal gba, — 
all the lands, foldages, and other things thereto belongin 5 _ the lands there- 
alſo 122 r out of the manor of Eaton — * fad — 
manor of Lakenham, and one cloſe in Amerin j — 
that manor (except the Water Mills in r — 
Mead), to hold to him, &c. for ninety- nine years, at twenty - nin as pry — 
pounds a- year ; that the ſaid dean and chapter 1 33 
indenture, dated the firſt of March, in the firſt year of Ed ; x — — 
tbe Sixth, dewifed to the faid K. Flint, Latenham Wood ogg any n= 
—_ per annum; and further declared, that the fold manor 24 
" always been diſcharged in rheir hands, and in the hands of 1 
he farmers thereof, of and from the payment of all mann of wage qr pon 
2 — well predial as perſonal ; and that the true er g of — and i 
of « — x" . ſhould enjoy the ſaid manor diſchars ed _ * _ 
OT All tit I ; meringbale, 
es renewing on the demeſnes of the ſaid except PR x 


manor ; that the ſaid dean and chapter being ſo ſeiſed of the ſaid Di and the 


. manor and the demeſne lands thereof, together with the rectory Water Mill, 


appropriate and advowſon of the church of La to Þ FMT 
. | * ha Fit ; 
1 dated the firſt of June, in the firſt year of Edwarl — — WY _ 
wa we. my y roy up the ſame, and all other their poſſeſſions, yg So _ 
id king, who, by letters patents dated the ninth of ** ſaid Flint ; 


Nrvember following, refunded and granted to them (amongſt and declared that 
it was meanc 


that he ho 

—_— 3 the Demeſnes tithe free ;; that the dean and chapter ſurrendered the Deme/nes of 

ts tuem the rect advowſ.v of the church of Laterhew, to Edward the Sixtb ; that the fad — 
rc ctorles of Lalenbum and Brakerd-l/, with a reſervation of the 23 5 8 8 


2 2 
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Fox 
agairft 
BanDwtELL; 
et Contra. 


that the faid 
; King granted the 
ſaid manor anti 
the Demeſnes to 
T. Greſham tithe 
tree; 


that the lands in 
the defendant's 
poſſeſſion were 
parcel thereof, 
and came from 
Greſham to Lord 
Berkeley, 

and have ever 
fince been held 
tithe free, 


The defendant 
ſays, hay is not 
a vicatial tithe. 


The other de- 
fendants anſwer 
in like manner, 


DECREES IN TITHE CAUSES 


other things) the rectories of Lalenbam and Brakendell, and the 


ad vowſon of the churches thereof, but reſerved to him and his 
ſucceſſors the ſaid manor of Lakenham, and all the demeſne lang, 
thereto belonging in Lukenham, Eaton, and Ameringhale, then in 
the uſe of K. Flint ; that the ſaid king, by virtue of ſuch 
reſervation, being ſeiſed of the ſaid manor and the demeſne lor; 
ſo freed from the payment of all tithes, by letters patents, dated 
the firſt of July, in the ſeventh year of his reign, granted to 7. 
Greſham, and his heirs, &c. « all that the manor of Lake}. 
cc and the demeſue lands, &c. to hold, &c. as the faid prior had 
held the fame ; that the lands in the occupation of the defend. 
ants were parcel of the deme/nes of the manor of Latenbam, and 
were included in the ſaid grants, and that by divers meſne con. 
veyances the faid manor, and the demeſnes thereof, had became 
veſted in the Earl of Berkeley ; that at and ever fince the difloly. 
tion of the ſaid priory, until aſter 1099s the ſaid manor, and?“ 
demeſne lands,in Lakenham, had been held, by the ſeveral occupiers, 
diſcharged from the payment of all tithes in kind whatſoever, 2 
fully as the ſaid prior and convent had held the ſame; and thatin 
like manner all the reſidue of the faid demeſue lands, in Eaton and 
Ameringhale, had been, and ſtill are, held ſo diſcharged ; aw 
therefore they inſiſted that they were not liable to make the. 
plaintiff any ſatisfaction for tithes ariſing on the faid demeſne 
lands belonging to the manor of Lakenham in their occupation, 
The defendants further ſtated, that the ſaid dean and chapter, 
from their firſt foundation by Henry the Eighth until the year 
1610, had conſtantly found a chaplain to officiate in the faid 
pariſh as the late prior and convent had done, and had taken a! 
tithes ariſing therein, except what belonged to the ſaid mancr 
and lands; that the faid prior and convent in all their leaſes of 
the ſaid rectory before the diſſolution, and the ſaid dean and 
chapter until the year 1610 and a long while after, expreſs 
demiſed *« all tithes of corn, hay, hemp, and flax, in the fail 
« pariſh,” and all other tithes there, but always expreſ*'r 
excepted thereout * all tithes belonging to the ſaid manor «f 
Lakenham.” The defendants, therefore, hoped, that the decree, 
which had been made by conſent of the parties, or any payment: 
made, ſhould not deprive them of the benefit of the ſaid exemp 
tion. 


The defendant Bardewell ſet forth what titheable matters ſhe 
had, and the values thereof; but infiſted, that Hay was not to be 
conſidered as ſmall tithes, 


The other defendants ſet forth the values of the tithe; 
but infiſted, that the ſaid lands being parcel of the deni t 
of the ſaid manor were diſcharged from the payment ot a 
tithes, 


The 


er. 


— 


vi 
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The plaintiff ſet forth, by his amended bill, that the vicarage 
of Lalenbam is a very ancient vicarage ; that there was a 
ſucceſſion of vicars for many years before and until the 

year 1386; that there had been ſuch regular ſucceſſion ever 
ſince the year 1610 z that although the prior and convent of 
Norwich, and the dean and chapter there were patrons of it, and 
ordinaries of the place, and alſo owners of the manor of Laken- 
zam, and appropriators of the ſaid pariſh,and did, for ſeveral years, 
ſuffer the ſame to lie vacant, and during ſuch vacancy did let the 
vicarial tithes ariſing on the demeſnes of the ſaid manor, yet that 
they never demiſed the ſame while there was a vicarage regularly 
inſtituted, and particularly fince the year 1610 ; and that their 
tenants had ſubmitted to pay the vicarial tithes for the ſaid year, 
and during the ſaid leaſes, or had made ſome compoſition for the 
ſame ; that T. Ward, formerly occupier of the demeſne lands, re- 
fuſing to pay tithes to F. Folchier, clerk, his, the plaintiff's, pre- 
deceilor, the ſaid F. Folchier filed a bill againſt the faid T. Ward, 
demanding the faid tithes, and obtained a decree for an ac- 
count (a); that J. Sherawoad, then tenant of the ſaid vicarage under 
P. Burrough, clerk, vicar there, filed his bill alſo againſt T. Ward 
the ſon; and the Court decreed an account for tithes (3); 


2) This decree, in the caſe of 

er v. Ward, is dated the 1oth 
May 1699, in Eaſter Term, 11. Will. 3. 
The bill ated, that the plaintiff had 
been inſtituted vicar of Lakenbam in the 
month of December 1692, and that he 
was thereby entitled to and demanded 
the tithes of hay, and all other tithes, 
excepting of corn and grain, which he 
admitted belonged to the impropriator, 
ariſing on the eſtate called Lalenbem 
Hall, from the time of his inititution. 
The defendant ſaid, that the lands be- 
longing to the ſaid eſtate were the 
demelnes of the manor of Lektenkam ; 
that no tithes had ever been paid or 
demanded for the ſame ; that he had 
heard that the ſaid lands were formerly 
parcels of the pofſcſlions of ſome priory 
or religious houſe in Norwich, and came, 
by the diſſolution of monaſterics, to the 
crown ; that Edward the Sixth grai:ted 
the manor, tectory, and church of 
Lalenbam, and the advowſon, 
patronage, and vicarage of Laleubam, 
and ſeveral other melluages and lands 
m Lalenbam, to Themas Greſpvam ; 
and that thereby, or by ſome more 
ancient compoſition, the ſaid lands were 
diſcharged from the payment of tithes. 
ur CoukT, on reading the de- 
poſitions and ſeveral ancient records, 
ordered the defendant to account for 
the tithes demanded by the bill, with 
coſts, 'the defendant, hearing this 
opi1.40n, propoſed to pay the vicar 
eiglit pounds a year for tbe tithes of 
Latenbam Hall; to which the vicar 
allented, and the agreement was con- 


timid by Ar. Chopin, the owner of 


2 3 


the eſtate, and made an order of the 
court by the conſent of all the parties. 

(5) This decree is dated the 24th 
February 1723, Hilary Term, 10. Geo. 
1. Ihe bill {tated, that P. Burrough 
had been inſtituted into the vicarage 
of Lakenham in the year 1715; and by 
leaſe, dated the 2oth of iebruary 1715, 
had demiſed to the plaintiff the tithes 
thereof; and he demanded of the de- 
fendant, an infant, as adminiſtrator to 
his father, the tithes, except of corn and 
grain, of Laktentam Hall. The defendant 
appeared by his guardian; and inſiſted, 
that che lauds thereof were parcel of 
the manor of Laleubam, and formerly 
the poſſeſſions of the cathedral church 
of Norwich, or ſome other religious 
houſe ; that on the diſſolution thercof, 
the manor,farm,and rectory,came to the 
crown ; and thereby, or otherwiſe, were 
exempted from,or the ownersentitied to 
the payment of the tithes thereof; that 
Edward the Sixth granted the manor, the 
rectory, and the advowion and patron- 
age of the vicarage of Lalenbam, to 
Themas Greſvam, and his heirs, &c.— 
Tur Cour, on reading a copy of the 
grant from Edward the Sixth to Greſbam, 
dated the firſt of July, in the ſeventh 
year of his reign ; the proofs in the 
cauſe of Folchier v. Ward; and an in- 
rollment of the charter of Zdzward the 
Sixth, granted in the firſt year of his 
reign to the dran and chapter of Vor- 
wich, ordered the defendant to account 
for the tithes demanded by the bill ; 
and on the 15th of April 1725, the re- 
port thercon was coulirmed, 


that 


341! 
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BazDwzLt; 
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The vicar files 
an amended bill, 
ating, that the 
Vicarage was ex- 
iſting before the 
year 13863 


and that the pri- 
or, and dean and 
chapter were the 
owners thereof, 
and of the manor 
of Latenbam, and 
had let the De- 
mejnes 3 but had 
not demiſedthem 
ſince 1610 


that the OCcuUs 
piers of the De- 
meſnes have been 
ordered to àac- 
count; 


that the tithes 


342 DECREES IN TITHE CAUSES 
Fox that the defendant Bardwella huſband became occupier of the 
againſt ſaid demeſne lands in the year 1721, and readily paid the plaintif 
17 Corrs, all tithes thereon, except the tithes of corn and grain, until his 


death in the year 1727. The vicar therefore prayed the benefit 
and that the vi- of the former decrees. 

carial tithes 

thereof have been conſtantly paid. 


The defendants, The defendants, in their anſwer to the viczr's amended hill, 
23 => Wy inſiſted, that all the lands in Lakenham and the titheable places 
amended $:1,y, for which the vicar demanded tithes, were parcel of he demefre 
claimed ariſe on lande of the manor of Lalenbam; that the other lands in their 
the Demeſnes of occupation were parcel of the ſeveral manors of Eaton and 


the manor of eri . : . 
r eringbale; that the ſaid manors of Eaton and Ameringhals, 


—_ Tom Lakenham, Eaton, and Ameringhale, and the rectories there, and 
manor of Eaten of Brakendell, are adjacent; that they had been part of the 
and Ameringbole, poſſeſſions of the diſſolved priory and convent of Norwich, even 
gs _ from the foundation, and long before the reign of Richard the 
« | thepriory before Second ; that the ſaid manor, and the demeſne lands thereof, were 
Rickard the Se before that time, and had been ever ſince, held tithe free; that 
card, and tithe in the year 1094. Herbert, Biſhop of Noravich, founded the church, 
aac and in the year 1101 conſtituted monks there, and granted them 
that the reQory the holidays which Xing William Rufus had given to them; the 
of Lakenbam was Feaſt of Pentecoft ; the tithe of the ſaid biſhop's manor aud 
— —.— enham, together with all things to the ſaid village belonging, 
Rufus. beſides Ameringhale, all which the ſaid Herbert, Biſhop of 
Norwich, gave to God and the church for food and raiment of 
the monks; and all which were held tithe free; that between 
the years 1312 and 1386, ſeveral perſons were inſtituted vicars, 
at pleaſure, of the ſaid church of Lakenham, on the preſentation 
of the ſaid prior and convent ; that the prior of Norws) 
obtained a grant or licence from John De Grey, biſhop of that 
ſee, ſome time after the twelfth century, by which it appeared, 
that the ſaid biſhop granted to the monks of Norwich the ſeveral 
churches aforeſaid, to be poſſeſſed to their proper uſes, ſaving to 
the ſaid biſhop and his ſucceſſors the pontifical and parochial 
rights; and in particular gave licence to the ſaid monks, that 
when it ſhould happen that the ſaid church of Latenham ſhould 
be void, they might enter upon the ſaid void poſſeſſion, and 
ſerve it by their chaplain at pleaſure ; ſo that after the ſcyeral 
ſtatutes of Richard the Second for endowing of vicarages, and that 
of King Henry the Fourth, which prohibits all appropriations of 
vicarages, or any religious perſon to be vicar, the ſaid prior and 
convent never after preſented to the ſaid church, nor the ſaid 
dean and chapter until the year 1625 ; that from the year 1386 
till the year 1610, being two hundred and twenty-four years, 
there was not any vicar inſtituted and inducted therein; but 
that during that time it was ſerved by their chaplains removeable 
at pleaſure ; that the ſaid vicars had not any portion of tithes 


aligned 


and the demeſne lands thereof, and the ſeveral churches of. 
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figned to them, or received any out of the rectory or any part Fon 
of the demeſne lands of Lakenham, they being always held tithe agaleh 


free ; that ſuch vicars were only curates or flipendary chaplains, . 
totally exempted as well from the vicar as the ſaid dean and Contra, 


chapter, as rectories impropriate, by the laws aforeſaid; and 
that the whole tithes became incorporated in the inheritance of 
the land, and therewith did well veſt in THE crown by virtue of 
the 31. Hen. 8. and, from the ſaid king, in the ſaid dean and 
chapter, and ſo paſſed from them into the hands of Edward the 
Sixth by the ſurrender aforeſaid, and was granted to Greſham in 
the ſame manner. But they admitted, that the defendant . 
Bardwells huſband might, for peace's ſake, have paid his tithes 
to the plaintiff, as in the ſaid amended bill is mentioned, 


Lord Berkeley and others, together with the ſaid defendants, The defendants 
filed their croſt bill againſt the plaintiff Fox and the dean and file a crofs bil. 
chapter of Norwich, inſiſting on the matters and things ſet forth 
in the ſaid defendant's anſwer to the original bill; and they ſet 
forth their titles to the demeſue lands, c. in the ſaid pariſh of 


e Lalenbam; and prayed a full diſcovery of the matters in queſ- 

at tion, and that the defendant Fox might account for what he had 

1 received. 

n 8 
e The vicar, by his anſwer to the croſs bill, ſaid, that the vicarage The vicar an- y 
d of Lakenham was an anciently endowed and perpetual vicarage; wers t. 
I and ſet forth the matters to the ſame effect as in his original 

if aaended bill; and alſo the contents of Biſhop Herbert's charter 

if or grant to the monks of the cathedral church of Norwich. He 

N alſo (tated, that ſome of the vicars might, for peace's ſake, have 

; accepted of ſome compoſitions for the vicarial tithes of Latenbam 

n Hall Farm ; that fifty pounds a-year had, for time immemo- 

4 rial, been conitantly paid to the vicars there for the tithes of 

t Lakenkam Water Milli and meadows, without diſpute; and that 

„ the plaintiff Lackford, the preſent occupier of the Milli, tenement, 

| and meadow, had always peaceably paid him the ſame as a com- 

2 poaütion for the tithes of the ſaid mills, 


The dean and chapter of Norwich anſwered, and ſet forth, The dean and 
that the ſaid vicarage of Latenham was, they believed, an ancient chapter of Ner- 


endowed and perpetual vicarage; that a fſucceſſion of vicars wn 5 —_ 
were inſtituted therein in the fourteenth century ; that though —_ al "Bon 
the ſaid vicarage might lie vacant for ſeveral years, yet they denbam, iofift on 
F tound, by divers ancient records belonging to their church, that their right toths 
: the ſaid vicarage was and continued ſubſiſting and, lawfully ear, iche 
void ; and that the ſame perpetual vicarage had been again filled 
; up for many years, firſt-by THE cRowN, on account of lapſe, and Ta 
| = cver ſince by the preſentation of the ſaid dean and chapter; and 
' WT they ſet forth the ſeveral grants and leaſes as before ſtated ; and 


f . ſaid, that they believed that they had been at one time deprived 
c their rights and poſſeflions, but were reſtored to them on the 
= Z 4 reitoras 
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Fox 
againſt 
BarvwWErt; 
et à Contra, 


The cauſes 
heard. 


The defendants 
to the original 
oil} ordered to 
account to the 
y.car for the 
tithes of the De 
me ſnes of the ma · 
nor of La lenbam 
The crois billd;ſ- 
miſſedwithcoſts. 
The plaintiff's 
petition for a 
re-hearing re- 
jected, becauſe 
fx months had 
elapſed. 


The defendants 
appeal to the 
houſe of lords. 


The diſmiſſion 
of the croſs bill 
reverſed. 


DECREES IN TITHE CAUSES 


reſtoration of Charles the Second, with the like charge upon 
Lord Berkeley of ten pounds per annum for the tithes of the demon 
lands of the faid manor z; by which means the owners thereof 
had ever ſince enjoyed the tithe of corn. | 


In both cauſes the plaintiffs replied, and the defendant; 
rejoined, and witneſſes were examined on both ſides; and upon 
hearing counſel for all parties; and on reading the anſwers, and 
ſeveral proofs in the cauſe 


Tae CourT ordered the defendants to the original bill to 
account with the plaintiff for all the tithes demanded by the ſaid 
bill ariſing, happening, and renewing on the lands in their re- 
ſpective occupations in the ſaid pariſh of Lakenham, and for the 
values of the tithes of all ſuch titheable matters and dues for and 
during the time charged or required in or by the ſaid bill; and 
that the croſs bill be diſmiſſed with coſts, 


The plaintiffs, in Hilary Term, in the ſeventh year of Gerg: 
the Second 1734, petitioned the Court for a re-hearing ; but the 
Court thought proper to refuſe a re-hearing, becauſe application 
was not made for that purpoſe within fix months after pro- 
nouncing the decree, although the decree was not then paſſed, 


On the eighteenth of March 1735, Bardwell, and the other 
defendants to the original bill, appealed to THEHOVSE or Lo, 
inſiſting, that although vicars might have been anciently inſti- 
tuted in this church, yet no vicarage being endowed, the preſent 
vicar, Folch;er, was not entitled to any tithes, for that tithes are 
not due of common right to a vicar ;z and that, in the preſent 
caſe, there was not the leaſt evidence of any endowment, or 
that tithes had ever been paid for the demeſne lands of the manor 
of Lakenham, except under the decree made againſt Ward, 
which had been obtained upon a miſtaken and improper 
defence, and on the bill to which the owners of the inheritance 
were not parties, and by which, therefore, they could not be 
bound; that expecting the court would do nothing without a 
trial at law, they went no further on the hearing than to open 
the ſeveral pleadings in order to ſettle a proper iſſue to try the 
exemption ; that the ſaid exemption depends upon old recorcs 
and other written evidence, and alſo upon a great variety of 
facts which they were ready to make out; and that the right 
was now, in effect, determined againſt them without a her 
ing, 

After hearing counſel on the appeal, it was ordered and 
adjudged, that the order of diſmiflion therein complained of 
ſhould be reverſed ; and that the court of exchequer ſhould 
proceed to hear the cauſcs upon the pleadings and proofs taken 
therein. | | | 


On 


2 S8. Mere 


bo 6 © a— £9 H-_ of 4am 


EE & © ak 
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On the fixth of November 1735, upon reading the depofitionsz Fox 
the books of account of R. Caſling, Eig.; a decree in this court, againſt 
dated the fifteenth of May, in the eleventh year of William the % G, 
Third, in the caſe of Folchier v. Ward ; another decree, in the , 2 
caſe of Sherwood v. Ward, dated the twenty-fourth of February — 
17233 another of the fifteenth of April 1725; and ſeveral the cauſe, 
ancient grants and leaſes on the part of the defendants ; the 
plaintiff Fox's inſtitution being admitted; 

Tus CourT of Exchequer again ordered the defendants to The defendants 
the original bill to account for the tithes demanded by the ſaid 188 , 
bill; and that the croſs bill be diſmiſſed with coſts. 


The defendants appealed a ſecond time from this decree to The defendant g 
THE HOUSE OF LORDS. Th appeal. 


But the Houſe of Lords, after hearing counſel on the appeal, The houſe of 
ordered the ſame to be diſmiſſed, and the decree therein com- lords diſmiſs the 
plained of to be affirmed ; and the appellants to pay the re- ſecond appeal. 
ſpondent John Fox two hundred pounds for his coſts in reſpect 
of the ſaid appeal. 


On the twenty-ſixth of July 1736, the deputy remembrancer The defendants 
made his report in this cauſe ; which report was confirmed with ordered io pay, 
coſts ; and the defendants ordered to pay the ſums reported to be 
due, 


Bexvpisn, Widow, againſf KEMBLE, Tan. Tim, 
7. Go. a. 
Eſex, 31/1 May 1733. 


THE impropriator of the great tithes ariſing within the pariſh The improptia- 
of Eaſt Ham, in the county of Eſex, particularly of corn, tor of Za] Ham, 
grain, graſs, hay, and wood, charged that, by the cuſtom of the in Mer, claims 
perith, the tithes of hay ought to be ſet out. in day cocks, and . 3 * 
thoſe of wheat and rye in ſhocks. - and hay. 1 
The defendants admitted the plaintiff's title to the impropria- The defendant 
tion, and to the great tithes, but not to the tithe of the wood ſays, no tithes 
growing in hedge-rows and made into faggots; that they had ſet e due for wood 
out their tithes of graſs in graſs cocks, and their tithes of corn, eee "—_ 
wheat, and rye, in ſheaves ; but that the plaintiff had refuſed to faggots, = ” 
take the ſame away, and that they ſpoiled on the ground; and fold ; 
they inſiſted, that the plaintiff ought to make the tithe graſs that he ſet out 
into hay at her own expence, or otherwiſe to pay them for the his graſs in graſs 
lame ; and that they were not obliged, by the uſage and cuſtom , 


of the pariſh, to ſet out the tithes of their corn and grain and his wheat 
in ſhocks, : Sram in ſheaves, 


Taz CougT ordered the defendants to account for the tithe The tithe of the 


—— cut from hedge-rows, and made into faggots, and wood decreed, 
old. 


The 
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Brxvrm The Court alſo directed an iſſue to try, „ Whether the 
. ec manner of ſetting out the tithes of wheat and rye within in 
2 . 5 « pariſh of Eaſt ho is in ſhocks or the ſheaves ?” 
whether by cuſtom wheat is to be ſet out in ſbockr or in fheavs. 
The bill diff. The court alſo ordered the bill to ſtand diſmiſſed with coſts, 


— as to tithe as to the demand of tithe hay in hay cocks, 
The jury find The ſaid iſſue was tried, and a verdict given for the plaintiff; 


that wheat is to and upon reading the peſſca, it appearing tbat the manner of 
be tithed by ſetting out of the tithes of wheat and rye within the pariſh of 
Zaſi Ham is in ſhocks ; 


The . 2 Tus Cour, on the twelfth of November 1733, ordered the 
wheat cecret®” defendants to account for the tithes of wheat and rye by ſhocks, 
1 _ and of hay by graſs cocks ; the plaintiff to have his coſts, both at 
Ke, law and in this court, with reſpect to the tithes of wheat, rye, and 
wood; and, as to all other matters, the bill to be diſmiſſed with 


coſts, 


The deputy made his report, dated the ninth of February 
17343 and on the twenty-ſecond, it was confirmed with ſub. 
ſequent coſts, | 


The report con- 
firmed. 


be RREYNoL ps. 
Aw. CARTER. 
J. Comrxs. 
Wu. Tnousox. 


3 GRS against GOoODMAN. 
Somerſelſtu, 11th June 1733. 


The vicar of THE vicar of Bedminſter, with the chapels of Saint Mary Rad. 
Bedminſter, in Se- cliſfe and Saint Thomas, in the city of Hriffol, and tlie cha- 
ner ſerfeire,claims pel of Abbott: Leigh thereunto annexed, claimed all ſmall tithes, 
— "—_—_—_ and particularly the tithes of calves and milk yearly ariſing 
within the ſaid pariſh and chapelries, or ſome ſatis faction for the 
ſame; and ſtated a decree in the cauſe of Thompſon v. Mrigtt 

and others (a). 


Medeſesplearied, The defendants inſiſted on two moduſes in lieu of the tithes c 
milk and calves. e 


Ive die cted tio TRE Cour directed the following iſſues upch. the moduſe 
Oy, inſiſted on by the defendants in their anſwers, £6 be tricd by 
ſpecial jury, and if any thing ſpecial, the judge to indorſe the 
bleu. 
the nad of 4s, FigsT, © Whether fourpence, in ſatisfaction of the tithe 
a cow in lieu of « of milk of each cow, is due and payable ?“ 
tithe milk; . ES TO | | 
j d vol. 1. Higginbottom, vol. 1. page 424; 10 
hal o 2 Tale et dot e. Hi c 1 „ * February 
Lian, vol. 1. page 152; Horton v. 1762, Hilary Term 2. Geo. 3. 


3 | SECONDLY, 
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SeconDLY, «Whether a modus of fix ſhillings and eightpence, 


« for every tenth calf, in ſatisfaction for the tithes of calves is 
« due and payable ? 


- 


zd in lieu of every 


The jury found that the modus of fourpence in lieu of tithe 
milk of each cow is good, and payable at Eaſter, within and 
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Grizuns 
again 
Goopman, 
the modus of 68. 

tithe calf. 


The jury find 
the modus as wo 


throughout the ſaid pariſh and chapelries, by the pariſhioners milk; 


and occupiers of land therein, for and in lieu and full ſatisfac- 
tion of the tithes of milk of each cow depaſtured therein, under 
the denomination of cow white, 


The jury alſo found the modus of fix ſhillings and eightpence 
year for every tenth calf within the ſame pariſh and chapel- 
ries, for and in lieu and in full ſatisfaction of all tithes of calves, 


The plaintiff's counſel objected to the legality of the modus of 
fix ſhillings and eightpence payable for every tenth calf, becauſe 
it does not appear by the cuſtom that any thing is payable to the 
vicar for any leſs number than ten calves ; and therefore prayed 
that the defendants may account with the plaintiff for the tithes 
of their calves, 


Taz CovgrT, on the twentieth of May 1734, after full debate 
of the matter, ordered, that the bill, as to the tithes of milk, be 
diſmiſſed with coſts at law and in equity; and that the defendants 
ſhall account for the tithes of the calves which they had fallen 
within the pariſh and chapelries, during the time demanded by 
the bill; the plaintiff to have his coſts in reſpect of tithe calves. 


Jas. RevnxoLDs. 
Law. CARTER, 
J. Comrxs, 

Wu. TrHoMesoN. 


” Warxts againff TUTTON, 


Semerſeiſbire, 26th November 1733. 


THE vicar of Clevedon, in the county of Somerſet, claimed the 
ſmall tithes, Eaſter offerings, and other dues which had 
yearly ariſen therein, ſince July 1725. 


The defendant faid, that he occupied a farm (except the 
meſſuage and twenty three acres he let) in Clevedon, called Inn 
Ground and Warth Land, and inſiſted on the following modu/es, 
one penny for a calf ; three halfpence for a lamb ; one 
penny yearly for every acre of land wholly fed and depaſtured 
w.th unprofitable cattle z and fourpence an acre from every perſon 
inhabiting in any other pariſh, and occupying land in Clevedon, 
and no more, yearly, for every acre of lands wholly fed with un- 
Profitable cattle, by ſuch ſtranger in full ſatisfaction for all _ 

or 


and alſo as to 
calves, 


But it appearing 
that the cuſtom 
was filent as to 
tithes of calves 
under the num 
ber of tenz 


the Court diſ - 
miſſed the bill as 
to tithe milk, 
and decree the' 
defendants to 
account for 

tithes of calves, 


Mien. Tran, 
7. Guo. 2. 


The vicar of 
Clewedon, in So. 
mer erforre,claims 
tit hes in kind. 
The defendant 
ſets up ſeveral 
moduſes, 
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Warxzz for ſuch agiſtment and feeding; and he further ſaid, that the 
3 4 ſaid moduſer had been uſually paid to the vicars on the ſecond of 
* Auguſt yearly. | 


The tithes de- TRE CourT, on reading the anſwer, the proofs, and on ful 
creed in kind. debate, ordered the defendant to account for all the tithes and 
titheable matters demanded by the bill; the coſts to be reſerves 


till after the report, 
RevyxoLDs, Chief Baron. 
CaR TER, Baron. 
Tnoursox, Baron, 
Hrtany Tran SALMON againſt RAK E. 


7. C0. 2. 
Samer ſelſbire, 24th January 1733. 


— 2 Neon, HE bill ſtated, that the defendant Rake was rector of Hl. 
„ eee, cambe, in the county of Somerſet, and entitled to the tithes 
payable at Lam Of hay, and to all ſmall tithes, Ea/ter offerings, and other dues 
ms, ts the rec- ariſing therein; that the plaintift Salmon was ſeiſed in fee of 
tor of Hocombe, three fourth parts of Holcombe Farm; that the other fourth par 
mu 2 belonged to the defendant Mary Salmon; that there had been 
tithe bay of Hel- immemorially payable by the occupiers of the ſaid farm to 9, 
combe Farm, ex- rector, at Lammas yearly, or ſo ſoon after as demanded, four 
8 ſhillings, as 4 modus in lieu of the tithes of all graſs yearly 
called pn in Zrowing on the ſaid farm and made into hay (except the tithe 
Hays, the tithe hay of ſuch part as yas called Pit in Hays, which had been in- 
hay of which memorially paid to the impropriator of Xilmerſdon); that thi 
bc longs to the one fourth part of the ſaid farm was granted to the defendant 
——— Mary Salman; that ſince ſuch grant the plaintiff Salmen had 
that one of the JEarly allowed to the tenant three ſhillings, and to the defend. 
defendants who ant AJary Salmon one ſhilling, for the ſaid modus, The bi! 
had a ſhare of alſo ſtated, that the plaintiff Long was alſo ſeiſed in fee of two 
__— hoy tenements and lands called Pittmun's and Rudgect's, for hl 
proportionate there was payable to the rector a modus of twopence an acre for 
part of the ſaid meadow land, and fo proportionably for a greater or lots quat- 
tity, at Lammas yearly, in lieu of the tithes of all the gratis ye 
_ _— 77% growing on ſuch meadow land, and made into hay, Ihe bill fu. 
That there is a ther ſtated, that the plaintiff Lerd Clinton was alſo ſeiſed in feed 
mads of 2d. an Moor's Farm, and of the tenements called 1ſiilard*s, Everett 
acre payable a: {{lon's, Strong's, Harvey's Hewiſhe's, Chivers, and Getheridge! ; 
_—— 55 2. that the ſaid modus of four thillings was payable for Moor bom; 
tor in leu of the and that for Millard's Tenement twopence was payable fat 
tirhe hay of the every acre of meadcw (as before ſtated) except the tithe hay d 
two farms cal. two acres of meadow called Little Field, part of the ſaid tete. 
= 1 ment, which had been paid to the impropriator of Kilmendin; 
that there is alſo the ſame for Everett's Tenement (except the tithe hay of one act 
a modus of 45.2 - 
year payabic as aforeſaid in lieu of the tithe hay of Me Farm, and ad an acre, in lieu of tude 2 
of the farms caked AMilierd's, Everett's, Allen's, Streng's, Harveys, Here iſbe 3, Cb. vas, and 049 
ridge, excepting two acres ot Millard's and one acie of Evra s, Caled L, the tithe bs) - 
wick belongs to the impropriator of X der ; calle] 


e 
of 


d 
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called Littlefield ; and alſo the like modus for Allen's, Strong t, Sermon 
Harvey's, Chivers, Hewiſbe's, and Gotheridge's Tenements, The . 
bill alſo ſtated, that the following maduſes were payable at 

Eafter yearly, viz. for every cow, twopence; for every heifer 

three halfpence, in lieu of tithe milk; for every horſe or mare 

kept for carrying coals, or other carriage, ſixpence, in lieu of 

the tenth of the profit made by the labour of ſuch horſe or mare, 

or the hire thereof; for every garden, one. penny, in lieu of the _ 2 0 
tithe of the fruit and herbs; for every orchard, fourpence, for fen — 
its fruit; for eggs, one penny; for a colt, one penny; and for 

Eaſter offerings, twopence. The bill alſo ſtated, that the me- andother ut 
thod of tithing calves and pigs in the ſaid pariſh, had immemo- in lieu of the 
rially been, that if an occupier of land had ſeven calves or ſeven —_ 2 
pigs, the rector was to take one calf or one pig, but no more — 
unleſs there were ſeventeen calves or ſeventeen pigs, but in caſe 

the occupier had not ſeven calves in one year, then, by cuſtom 

the owner of ſuch calves under ſeven, had or ought to pay 

a ſhoulder for each calf killed, immediately after it was 

killed, or ſixpence at Ea/er, at the election of the owner; for 

each calf ſold ſixpence; for each calf weaned to rear, one halt- 

penny, and ſo in like manner if above ſeven and under ſeven- 

teen calves, in lieu of the tithes thereof. The bill alſo ſtated, 

that the ſeveral moduſes had, time out of mind, been obſerved by, 

paid to, and received by the defendant Rake, and all his prede- 

ceſſors, but that he had lately refuſed to accept the ſame, and 

infiſted on tithes in kind. The bill therefore prayed, that the 

defendant Rake might ſet forth why he refuſed to accept and 

receive the faid modujer, and to obſerve the ſaid method of 

tithing; and the defendant ſary Salmon, why the refuſed to 

contribute her fourth part of the ſaid modus for Holcombe Farm; 

and that ſhe might be compelled to pay the ſame ; that proper 

iſſues might be directed for trying the ſaid moduſer; that the 

teſtunony of the plaintiff's ancient witneſſes might be perpe- 

tuated; and that the ſaid meduſes might be eſtabliſhed by the 

decree of the court, and an injunction granted to ſtay the de- 


fendant Rake's proceeding againſt the plaintiffs in the eccleſiaſti- 
cal court, 


The defendant Rake ſaid, that he was entitled to all the great The rector ad. 
and ſmall tithes in kind, yearly ariſing in the ſaid pariſh, except mits ſome of the 
in thoſe matters to which the meduſes hereafter admitted related; a 7 __ 
that he believed the plaintiff Salmon was ſeiſed of three fourts 
of Helcumbe Farm, and the defendant Mary Salmon of the other 
one fourth; but he denied the exiſtence of the modus of four 
ſhillings in lieu of tithe graſs, as ſtated in the bill; and ſaid, 
that he had been under @ compeſtion with the occupiers of it for 
thirty ſhillings yearly, to Lady Day 1732. He admitted, that 
the tithe hay of Pit in lays belonged to the impropriator of 
Kilmer den; and ſaid, that he had been under 4 compęſition for 

the 
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Sarwon the other part of the ſaid farm, at twelvepence in the pound fo 


againſt , and eightpence for the other part, in lieu of all tithes ar « 
— 2 He ſaid, that he believed the plaintiff Long was on. b 
Pittman's and Ruddect's, but denied the cuſtom, for that he hat at 
been under a compoſition with the occupier of the ſame at eig. 
pence in the pound to Lady Day 1732, forall tithes, He alſo fad 
that he believed the plaintiff Lord Clinton was ſeiſed of Mar, th 
Farm, Millard"s Tenement, &c. as ſtated in the bill, but deniel 2 
the cuſtoms for them, for that he had been under a compoſition for ſu 
” Moore's Farm, at fix pounds a- year, and for Millard”: Tenemen x d 
fixpence in the pound for all tithes, both great and ſmall, to ad P 
Day 1732. He admitted, that the tithe hay of the two acres, |. 
led Little Field, belonged to the impropriator of Kilmer ſdn; by jo 
he denied the cuſtom as to Everett's Tenement, for that he hit hi 
been under a compoſition of eightpence in the pound till the re 
ſame time. He alſo admitted, that the tithe hay of the one acre, 
called Little Field, belonged to the impropriator of Kimberſin; 
but denied the cuſtom for Allen's, Strong's, Harvey's, Hewiſt, t 
Chivers, and Getheridge's, he having been under a compoſition x ” 
eightpence in the pound for all tithes. He admitted, that be fa 
had received of ſeveral inhabitants, for every cow, twopence; b 
and for every heifer, three halfpence, as a modus in lieu of tith: , 
milk; but he denied, that he had ever received ſixpence for ever 8 
horſe and mare, as ſtated in the bill, but that, on the contran, P 
he had received one ſhilling for every horſe and mare. He ad. . 
mitted that he had received one penny, in lieu of tithe fruit a fl 
herbs growing in the gardens ; but denied, that he had receive! : 
only fourpence for every orchard, and inſiſted on two ſhilling : 
and fixpence, in lieu of the tithe fruit thereof. He . | 
mitted, that he had received for eggs, one penny; for every col, a 
one penny; for offerings, twopence, He admitted the me ? 
thod of tithing of calves and pigs to be as ſtated in the bill ; bu 
denied, that the cuſtom was that the ſhoulder, or ſixpence ſhoul. - 
be paid at Eafeer, at the election of the owner, and inſiſted, thi g 
the rector is entitled to a ſhoulder, and not to the fixpence 1 
He denied, that there was any cuſtom to pay for each calf (6 
ſixpence; but admitted, that for each calf weancd to rear, one 
halfpenny was payable, and ſo in like manner if above ſev p 
and under ſeventeen, in licu of the tithes thereof. He deniel, P 
that the ſeveral moduſes, as ſtated in the bill, had been receive: | 
by him or his predeceſſors, time out of mind, fave as aforeſaid; i 
and ſaid, that he, as rector, was entitled to the tithes of hay, cori. b 
calves, colts, ſheep, lambs, wool, milk, hemp, flax, hop, t 


teaſels, apples, pears, eggs, honcy, wax, pigs, geeſe, go 
lings, and all other tithes whatſoever, in kind (except as b. 
fore excepted). He admitted, that he had libelled ſome ct ti: 
inhabitants for their titkes He ſaid, that he did not belies: 
that ſuch moduſes had been paid, as ſtated in the bill; and tha 
he had refuſed to receive the ſame, he being entitled to ith! 
th 5 
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for hay in kind. He alſo inſiſted on the tithe of apples growing Sarmon 
ing in the ſeveral orchards newly planted within memory of man, 2 
d of and ſeveral other tithes, in kind, for which there never had been 4g 
hat any modu paid within the ſaid pariſh, 
1. The defendant Mary Salmon, by her dian, admitted, that The part owner 
15 the plaintiff Salmon was ſeiſed of three fourths, and that the is of He beFarm 
ney entitled to the other fourth of H/combe Farm; and inſiſted, that 1 __ yo 
” ſich madus was due for the tithe of the hay of the ſaid farm, and dich. ogy * 
” defired that the fame might be eſtabliſhed; and ſaid, that the offers to pay 
I was willing to pay her proportion to it. part. 
el. The plaintiff replied to the defendant Rabe anſwer; he re- The evidence 
but joined; and witneſſes were examined on their parts; and upon read, 
hat hearing counſel for all parties, except the defendant Rate; and 
the reading two receipts, ſigned in 17:8 and 1712 
5 Tus Cova r decreed, that the feveral maduſes mentioned in A decree nif for 
1 the bill ſhall be eſtabliſhed and confirmed; that the ſeveral ail the medujer 
* mduſes, in lieu of tithe hay, ſhall be paid by the occupiers of the ON by the 
hs ſaid farms at Lammas yearly ; that the moduſes for cows, heifers, *' 
* horſes, mares, gardens, orchards, egos, colts, offerings, calves, 
0 and pigs ſhall be paid at Eajer yearly, or fo ſoon after as de- 
; manded, except only, that when any occupier of land in the ſaid 
I pariſh not having ſeven calves, or having above ſeven and under 
* ſeventeen calves, ſhall elect to pay for each or any ſuch calf that 
kt ſhall be killed a ſhoulder thereof, and not ſixpence, then the 
* ſhoulder of ſuch calf is to be pail immediately after killed, to 
* the rector of the pariſh of Ho/combe, for the time being, or his 
b farmer or leſſee, in lieu and ſatisfaCtion of the tithes thereof; 
ol that this decree ſhall be binding and concluſive againſt him, 
8 unleſs cauſe be ſhewn to the contrary; that the defendant 
* M. Salmon, and ſuch other perſons who ſhall bercafter hold = 
il and enjoy the fourth part of Holcombe Farm, now held and * 
hat enjoyed by her, ſhall yearly contribute the ſum of one ſhilling, 5 
5 the fourth part of the ſaid modus of four ſhillizgs, for Holcombe I 
fol Farm, i f 
ore On the ſecond of May 1734, the cauſe ſtood in the paper Thedecreemade H 
vet purſuant to the ſaid decree ; and, on the plaintiff's counſel abſolute and the 5 
ies, praying that it might be made abſolute, the defendant Rake ys 1 
ves ſhewing no cauſe, THE CourT made the ſame abſolute accord- 0 
aid, ingly, and ordered, that the {aid decree, and every part thereof ay 
ort, be obſerved, executed, and performed according to the true in- 7 
055 tent and meaning thereof. Hl 
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ORLEBAR againſt GODFREY. 


FasTzn Trxm 

Os Bedfordſhire, 6th May 1734- 
The rector of FH E bill ſtated, that the plaintiff Orlebar was ſeiſed in fee of 
— — the rectory of Sharnbroke, in the county of Bedford ; that 


aul to the on the firſt of September 1722, he and his mother granted a 
great tithes, and leaſe of the rectory and tithes (except the tithes of wood) to the 
to the tithes of plaintiff Baker, for nine years, at one hundred and nineteen 
beans,peaſe,and pounds, four ſhillings a- year, onthe conditions therein mentioned; 
e that the defendants had, during that time, occupied Bridge Clſe, 
and partleulariy Leng Holme or Long Mead, New Cloſe, Middle Cigſe or Gret 
in the five cloſes Cloſe, and Dovebouſe Cloſe, in the ſaid pariſh, the tithes thereof, 
called Bridge or ſome ſatisfaction for the ſame, ought to have been paid to 
—_ = the ſaid plaintiffs ; that in the reign of Queen Anne, the then 
cio, — vicar of SHarnbroote filed his bill againſt Godfrey, then owner of 
and the Deve. the lands and cloſes aforeſaid, for ſmall tithes, and that the de- 
bouſe Cloſe, fendant was decreed to account (a); that about April 1716, the 
N plaintiff Or/ebar's father, as impropriator of Sharnbrooke, filed 
his bill in the court of chancery againſt the ſaid defendant Gad. 
frey and others, for the great tithes of the ſaid cloſes and lands; 
that the ſaid Godfrey inſiſted, in his anſwer to the bill, that the 
ſaid lands were extra-parochial ; that the plaintiff replied; the 
defendants rejoined 3 and witneſſes were examined; that the 
cauſe came on to be heard before THE LORD CHANcAL. LON on 
the nineteenth of November 1718, when an iſſue was ordered to 
try, Whether the ſaid lands were out of the ſaid pariſh, or 
« not ? that the ſaid iſſue was tried, and a verdict found for 


Godfrey; that ThE LoRD CHANCELLOR, being ſatisfied that the 


{a) The cauſe of Bolton v. Godfrey 
came before the court of exchequer on 
the eighteenth of June 1713, I rinity 


Term, 12. Queen Anne. The plaintiff 


was vicar of Sharnbrooke, and he claim- 
ed the tithes of wood, wool, lambs, 
calves, milk, and other ſmall tithes of 
the pariſh, and of the ſeveral cloſes 
hereafter mentioned. The defendant 
inſiſted on a modus of gd. a cow, in lieu 
of tithe milk; and that all and e 

of the ſaid cloſes, in reſpet of hic 
the vicar demanded tithes, were not 
within the pariſh, nor titheable to the 
vicar thereof, The Court, on account 
of the great variety of evidence which 
was read on both ſides at the hearing, 
directed an iflue to try, © Whether 
* the grounds in queſtion, * called 
« Bridge Cloſe, Dovebouſe Cloſe, Great 
« Cloſe, Long Mead, New Cie, Wrench 
« Holme, and the yards, orchards, and 
«+ gardens of or belonging to the man- 


lion houſe of the defendant Godfr:y, 


„% or any and which of them are, in 
8 reſped of the ſmall tithes ariſing out 
of the ſame, titheable to the plaintiti, 
« as vicar of Sharnbrooke, or not? the 
defendants to admit that the plaintiff 
is vicar and entitled to the tithes of 
wood, and the cauſe to be tried before 
a ſpecial jury. I he cauſe was accord- 
ingly tried, after a view had been taken 
of the premiſes ; and upon full and 
very long evidence being given on both 
ſides, a verdi& was found in favor of 
the vicar. The defendant applied for 
a new trial, which the Court refuſed, 
and a decree was made, that the de- 
fendant ſhould account for the tithes of 
wood, wool, lambs, and all other the 
titheable matters and things had on the 
ſaid grounds. The deputy remem- 
brancer made his report of what was 
due for the ſaid tithes, and, no _— 
tion having been taken thereto, the 
ſaid report was, on the twentieth of 
June 171g, ratified and confirmed. 
verdict 
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verdict was contrary to the evidence, ordered a new trial on the 
ſame iſſue z and that there ſhould be a view; that after ſuch 
view was had, the trial came on before a ſpecial jury; and that 
upon full evidence, a verdict was found for the plaintiff's father 
that the ſaid lands were within the ſaid pariſh; that the ſaid 
Godfrey thereupon moved for a new trial, but could not obtain 
itz that the cauſe came on to be heard on the equity reſerved, on 
the twenty- fifth of July 17203 and that it was then decreed, that 
Godfrey ſnould account for the tithes of the ſaid lands; and that 
the plaintiff's ſaid father ſhould enjoy the ſame for the future; 
that on the third of June 1721, the plaintiff's father died, leaving 
the plaintiff's mother and himſelf heirs at law; that the plain- 
tiff, immediately after his ſaid mother's deceaſe, on the nine- 
teenth of June 1724, became, and ſtill is rightfully ſeiſed of the 
fid rectory. The bill therefore prayed, that the defendants 


might ſatisfy the plaintiff Baker for the values of the tithes of 


the ſaid premiſes z that they might in future pay the tithes 
thereof; and that the plaintiff Orlebar might have his right to 
the great tithes of the ſaid lands eſtabliſhed, 


The defendant Stead ſaid, that it might be true that the 
plaintiff Orlebar was ſeiſed of the ſaid rectory, and entitled to the 
great tithes, and to the tithes of beans, peaſe, and vetches; and 
he admitted, that he poſſeſſed the ſaid lands therein, until 
February 17293 that he then obtained poſſeſſion thereof and kept 
the ſame in his own hands until March 1731, without ſetting 
out the tithes, when he let the ſaid cloſe to the defendant God - 
frey ; but he inſiſted, that the ſaid premiſes were extra- parochial. 


The defendant Godfrey ſaid, that the plaintiff Orlebar was ſeiſed 
as ſtated in the bill, and that he had let the premiſes to the 
plaintiff Baker z that he hoped that he ſhould not be bound by 
the decrees and verdicts mentioned in the bill; and he ſet forth 
his titheable matters, and ſaid, that he had paid to the impro- 
pfiator three ſhillings and fourpence, for the tithes of Dove- 
houſe Cloſe. 


The plaintiffs replied ſpecially, and thereby waived the tithes 
due for Deve-houſe Cloſe tor the years 1725 and 1726 z the de- 
tendants rejoined ; and witneſſes were examined on both ſides z 
and upon hearing counſel for the plaintiffs, and reading the de- 
fendant's anſwers, who did not appear, though duly ſerved with 
alp na to hear judgment, as by affidavit appeared; 


Tax Cour decreed, that the plaintiff Orlebar's right, as im- 
propriator of the ſaid rectory, to the great tithes of the ſaid 
cloſes and lands before mentioned be eſtabliſhed; and that the 
cefendants ſhall come to an account with the plaintiff Baker for 
all the great tithes arifing from the ſaid ſeveral cloſes and lands, 
during their reſpective poſſeſſion thereof, down from 1725 in- 
cluſive to the time demanded by the bill, except only as to the 

Vo. II. Aa : cloſe 
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Ozxtzzvax cloſe called Dove-houſe Cloſe, of which cloſe the defendants are 

againſt to account for the tithes from 1727 incluſive, unleſs cauſe be 

n. ſhewn to the contrary, the defendants firſt paying five pounds 
coſts of the day; before they are heard, 


The defendants having complied with the ſaid decree, the 
cauſe came on again on the ſeventeenth of June 1734; and upon 
hearing counſel, and reading, for the plaintiffs, the decree in: 
cauſe in chancery, dated the twenty fifth of Fuly, in the fixth 

- year of George the Firftl, Orlebar v. Godfrey; the anſwer of the 
defendant Godfrey; an indenture made between G. Cobb and 
J. Orlebar, dated the twentieth of April 1694; the chiro. 
graph of a fine paſſed in Eafter Term, the ſixth year of Millan 
and Mary; the poftea in the cauſe of Orlebar v. Godfrey, tried in 
the court of king's bench; another peffea in the office of pleas 
Bolton, clerk v. Godfrey ;, a copy of a decree in chancery made 
the nineteenth of November, in the fifth year of George the Firf, 
Orlebar v. Godfrey; a copy of a certiorari and order of the Eafer 
ſeſſions at Bedford, in 1725 3 a rule of the court of king's 
bench, affirming the ſame, made in Michaelmat Term, in the 
twelfth year of George the Firſt; ſeveral copies of entries, of the 
death and burials of ſeveral perſons, taken out of the regiſter 4 
books of the ſaid pariſh of Sharnbrooke ; a table ſhewing out 4 
the church-yard mounds of the pariſh of Sharnbrooke ; ſeve- 
ral depoſitions in the aforementioned cauſes z ſeveral en- 
tries from parchment books concerning Belton, the former vicar 
of Sharnbrozke ; the deed of partition; the leaſe made from 
the plaintiff Orlebar to the plaintiff Baker ; the ſeveral proofs 
in the cauſe ; and on full debate ; 


Tux Cour ordered the former decree of the ſixth of My 
laſt to be ratified and confirmed ; and the deputy having made 
his report, dated the twelfth July laſt, the report was on the 
tenth of November 1735 ratified and confirmed with coſts. 


Jas. ReynorL ps. 

LAW. CARTER. f 
- CoMyNs, 1 

WX. TromMs0N. 


Tam. Tax, CRossE againſf Warp. - 
8. Gro. 2. 1 


Cambridgeſbire, 7 July 1734. ow 


The reQor of HE bill ſtates, that E. Gib/on, being entitled by leaſe from " 
W ſbeaeh St. Pe- "the dean and chapter of Ah, for a term of years, to the r 
| w_ the ile reftory impropriate of JWiſbeach Sr. Peter, in the Ie of E. * 
| 3 he tiches With the chapelry of JYifbeach Saint Mory, in the faid fg 
3 of corn, grain, Ely, and to the tithes of the ſaid rectory, did by leaſe, dated ſly 
and hay, in the the twentieth of November 1730, demiſe the ſame to the plain- 
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« tif for eleven years, by virtue of which he claimed tithes from Cre 
s the defendant, for the year 1732. —_ 


The defendant ſaid, that in the rs 1732, he poſſeſſed ara- 
ble land in the hamlet of Wi/beach St. Mary, part of the manor 
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: or reputed manor of Hixtoff; and he denied that the plaintiff 

: was entitled to tithes, in kind, of corn or grain ariſing on any 

N part of the lands belonging to the ſaid manor; for that through- 9 

ug out the ſaid manor and the demieſnes thereof, there had been 1 
1d time out of mind a modus, in lieu of tithes thereof in kind; and 5 

% that he had tendered the ſame to the plaintiff, and was ready to 4 

hy pay it, but tliat the ſaid bill was filed before it became due. 1.00 
in An iſſue was directed to try the mdut, as inſiſted on by the 1 
5 defendant is his anſwer, via. Whether there is, and has been, 4 8 
de u time out of mind, a medus or cuſtomary payment for and in 9 * 
ry « lieu of tithes in kind of all ſorts of corn, grain, graſs, or hay 0 
ler « growing within the manor of Hirte; otherwiſe Thalamas 1 0 
g's « Drove, of one penny for every acre ofarable, meadow, and paſ- " 
he « ture ground, whereon any corn, grains graſs, or hay is grow- - 
he « ing, payable to the rector of the ſaid rectory of ¶ ſbeach Saint b 
ter « Peter, or to his leflee yearly, upon the Twe/day in Zofter Week, : 
ut « in lieu of all tithes ariſing on ſuch grounds, or not!?“ 

70 A trial was accordingly had, and a verdit given for the | 

* plaintiff, that there was not any ſuch modus. | 

om Tae Coux r ordered the defendant to account for his tithes 


ofs in kind, with coſts, both at law and in equity. The deputy 
reported, that nine pounds, eighteen ſhillings were due to the 
plaintiff, with coſts,and the report was, on the tenth of February 
1734, confirmed, ; 


LAiruzs dgainf CRISTIAN, OY 
Cumberland, 20th une 1734- 


THE plaintiff Laithes and others, as landholders in the pariſh — er way 
of Cro/thwaite, in the county of Cumberland; the plaintiff t r fo Fr 
Rowen and others, as landholders within the Fore/t of Withburne ware, in the ſo- 
part of and within the ſame pariſh ; and the plaintiff MWilſon, as veſt of chi urn, 
2 landholder within the Foreſt of Borrowdale, part of and within mw n 3 
the ſaid pariſh, as well on behalf of themſelves as of others, the - 463" * — ö 
owners and occupiers of lands within the ſaid pariſh and tithe- 
able places thereof, filed their bill, ſtating that the ſaid pariſh was „ the, Her, 
very large, rocky, and mountainous ; that they depaſtured om the time of 
therein ſeveral flocks of breeding ſheep, whoſe lambs are called their birth until 
lambs, till the firſt grazing, which is generally about Martinmas the firſt grazing, 
next after they are fallen, and that from that time till the firſt 200 eee 


ing, which is a little before Midſummer next following, Pirajnt,.char 


from that time until the firſt ſhearing, about the Midſummer following, they are called 5+g; 3 and 
at thoſe which have been ſhorn twice, are called elder ſoeep, or tithe ſheep. S. C Bunb, 340. 


Aa 2 they 
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that they derive 
no profit until 
they become 
elder ſheep ; 

that there are 
meduſes in lieu 
of the tithes of 
lambs, and the 
wool of hogs, 
vis. by the land- 
holders in the 
ſaid ferefts on the 
Monday after the 
M aſummer Day, 
next following 
the birth of the 
lambs, except 
thoſe that die be- 
fore that day; 
11d, for the 
tiches of every 
ten lambs and 
hog wool, when 
bogs 3 101d, for 
every nine; 10d, 
for every eight; 
andſo decreafing 
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they are called hogs or hop ſheep z that all their ſheep are dif. 
tinguiſhed into two ſorts, viz. that thoſe which have been never 


or but once ſhorn, are called /ambs, or hog ſheep ; and that thoſe 
which have been ſhorn oftener are called the elder or tithea}l; 


Jheep that they are at great expence in rearing the hog ſhy, 


and being conſiderable loſers by them till their firſt clipping, 
they rely upon their becoming elder ſheep for their hopes of pro- 
fit ; that the ſaid pariſh is a vicarage; that there had been yearly 
paid to the vicar the ſeveral — following, in lieu of the 
tithes of /ambs fallen, and of the wool of hog ſheep clipt therein; 
and that tithes in kind had never been paid in memory of man 
for the ſame, viz. that the landholders within the ſaid foreſts 
had always paid, on the firſt Monday after Midſummer D 

next after the lambs had fallen, or as ſoon after as demanded, 
to the vicars there the ſeveral cuſtomary payments following, 
viz, for every ten lambs (except thoſe that die before the ſaid 
Midſummer Day next after ſuch lambs had fallen), and for the 
wool of the firſt ſhearing of ſuch ten lambs when they come to 
be hog ſheep, which is called hog wool, elevenpence, and no more; 
and for every nine lambs, (except as before excepted) and the 
wool of the firſt ſhearing thereof as aforeſaid, tenpence half. 
penny, and no more; and for every eight lambs as aforeſaid, 
tenpence ; for every ſeven lambs as aforeſaid, ninepence half- 
penny, and no more; for every ſix lambs, ninepence; for five 
lambs, fivepence halfpenny; for every four lambs, twopence ; 
for every three lambs threepence halfpenny; for every two, one 


the price with penny; and for every one, one halfpenny ; that the ſaid ſums 
the decreaſe of had been time out of mind paid to the vicar as a modus, and in 


number ; 


that the land- 
holders in the 

ſb, excepting 
_ ſaid” Fo 
reſts, and of the 
tithe free farms 
called Monkball 
and Brickett,pay 
a modus of 10d, 
for every ten 
lambs, and ſo 
decreaſing A 
halfpenny in a 
unit, as aſore - 
ſaid, 


in liev of the 
tithe of ſuch 
limbs, and their 
wool as hogs ; 


lien of the tithes of ſuch lambs and of the wool of their firſt 
ſhearing. The bill alſo ſtated, that the occupiers of lands 
within the ſaid pariſh (except lands in Borrogudale, and Mull. 
burne, and two farms called Monkhall and Brickett's Mood, which 
were reputed to be tithe free) had paid yearly on the firſt Mn 

after Midſummer Day next after 'the lambs had fallen, 
ſo ſoon after as demanded, the ſeveral ſums or cuſtomary paj- 
ments following, wiz. for every ten lambs, (except as before 
excepted) and for the wool of the firſt ſhearing of ſuch Jami 
when they come to be hog ſheep, which is called hog wol, ten- 
pence, and no more; for every nine, ninepence halfpenry; 
eight, ninepence; ſeven, eightpence halfpenny ; fix, eight- 
pence; five, fivepencez four, twopence; three, one penny; 
two, one penny; and one, an halfpenny, and no more as afore- 
faid; that the faid ſeveral ſums had been conſtantly paid to 
and accepted by the vicar, as a modus, in lieu of the tithe of ſuc 
lambs, and of the wool of their firſt ſhearing, when they ver 


called hogs ; that they hoped he would have continued to acceſ! 
the ſaid meduſes, but that he had refuſed ſo to do; and, endes 
vouring to deſtroy the ſaid maduſer, had filed his bill in tui 
court againſt Vren and others, to pay tithe lamb and 1 5 1 


ind; 
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kind; that the defendants ſet up moduſer, and filed a croſs bill to Lare. 
eſtabliſh the ſame ; but that the modu/es not being fully proved, ren, 
the vicar obtained a decree therein (a). The bill therefore 


prayed, that the defendant might anſwer, whether there were ue — 


not ſuch madigſes or cuſtomary payments in lieu of the tithes of may be efia- 
lambs and wool as before ſtated, and why he refuſed to accept bliſhed, 

the ſame, as his predeceſſors had done ; that the ſame might be 

ſettled and eſtabliſhed by the decree of this court ; that an in- 

junction might iſſue to ſtay his proceedings as law; and that he 

might refund all monies levied or received from the plaintiffs 

upon their conviction before the juſtices. 


The defendant admitted, that the plaintiffs lived in the ſaid The defendant 


pariſh, and were ſeiſed of divers meſſuages and lands therein; _ — 


that there were the ſaid two foreſts; that the plaintiffs and the tions of lambs, 
other pariſhioners kept ſtocks of ſheep for breeding; that the begs, and elder 
lambs thereof are generally grazed about the Martinmas after geg but de- 


their falling; that until that time they are called /ambs ; that — _ 


from Martinmas till the Midſummer following they are called cable 
hegt; but he denied, that all lambs were called hogs, from 
their firſt clipping, for that there had been lambs clipped be- 
fore the Martinmas next after their fall, and before their 
grazing, He alſo admitted, that the ſheep were diſtinguiſhed 


(a) On the twenty-ſixth of Ofober The defendants filed a croſs bill, in 
1732, Michaelmas "Term, 6. Geo. 2. which there — ſome little variance, 
Chriſtian, as vicar of the pariſh of Crofth= as to the moduſes for lambs and hog wool, 
—— filed his bill in this court — A from the ſaid moduſes as — the 
Wren, and other landholders therein, anſwer. The vicar in his anſwer to the 
claiming the tithes of hay, ſheep, lambs, croſs bill denied, that the ſaid moduſcs 
wool, and other ſmall tithes, and pray= were * in lieu of tithe wool of the 
ing, that for the future the method of * firſt ſhearing of ſuch /ambs, when 
tithing wool within the pariſh might © they come to be bogs or beg Heep; 
be ſettled and eſtabliſhed, The de- and denying, that he had ever acce 
fendants, by their anſwer, deſcribed the or even heard of ſuch moduſes, ſubmitted 
manner of diſtinguiſhing their ſheep, to the court, that if they were proved, 
and the produce thereof, into lambs, they could not deſtroy his right to take 
bogs, and elder ſoeep, as ſet forth in the the tithes in kind of wool from bogs, 
above bill, and inſiſted on the fame which were clipped near a whole year 
meduſe;, in lieu of the tithes of the after the payment of the money pre- 
ſaid an, and alſo of the wool of the tended tabe payable in lieu of the ſame; 
firſt clipping or ſhearing of ſuch and, admitting that he had never de- 
lambs the firſt ſpring, when they manded the tithes of lame in kind, in- 
were called bogs or beg beep, and ſiſted, that the ſaid cuſtom, however 
averred, that the ſaid moduſes had al- ancient it __ be, was unreaſonable 
ways been accepted, and that tithes in and unjuſt ; but he ſaid, that he was 
kind had never been paid for ſuch content to receive the ſaid payment, in 
lambs, or their firſt wool; they alſo lieu of the tithes of /ambs only. Tax 
faid, that by the cuſtom of the ſaid pa- CovrT, upon hearing the cauſes, order. 
riſh and places, the wool of the elder ed the defendants to the original bill 
He was always bound up after the to account for the tithes demanded b 
ſheep were ſhorn, and bundles the bill; the croſs bill to be diſmiſ- 
weighed, and that the tenth part there- ſed with coſts; and, on the 28th of 
of by weight had always been paid to May 1733, the deputy's reports of the 
and accepted by the vicar, without ſums due for tithes to be ratified and 
ſhewing the remaining nine parts, in confirmed. 
licu of the tithe wool of ſuch elder foeep- 
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or that the own- 
ers are loſers by 
rearing the 
lambs. 


He admirs that 
he and his pre- 
d flours nad 
alway: re-eived 
the ſaid ſums in 
li-v of che tithes 
of lambs, and the 
woo! of begs ; 
but ſays ſuch 
ſums axe only in 
lie u oi the tithe 
lambs and not 
for the wool of 
the firſt ſhear. 
ing ; and that 
he is ready 
and willing to 
accept the -ſaid 
paywem in lieu 
of the tithe of 
lamb: only ; 
pndadmts, that 
Arorwcall and 
Birkert, tithe 
free, me 


The defendant 
pegleQs to Als 


The feveral g- 
Caſes, ſet forth in 
the bill, eſta- 


The cauſe is re» 
heard. and iſſues 
dire d ed to try 
the valdny of 
the moda/ci. 
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into two ſorts, viz. lambs,or thoſe that had been never or but once 
ſhorn, and elder 
but he denied, that by ſuch diſtinction, the elder only were 
titheable, eſpecially as it appeared, by the plaintiff's own ſhewing, 
that they could not be properly ſa accounted, for that they in. 
ſiſted on modufes in lieu of the tithes both of /ambs and hog wo! ; 
and he alſo denied, that the plaintiffs were loſers by rearing 
them, as ſtated in the bill. He further ſaid, that he had been 


vicar of Croft hwaite for five years paſt; and he admitted,thattithes 


in kind had never been paid or demanded for lambs, he having 
been contented to accept of the cuſtomary payment, as his pre- 
deceſſors had done; but he denied, that the vicar, by endow- 
ment, preſcription, cuſtom, or otherwiſe, was bound to receive 
the ſeveral moguſes ſtated in the bill in lieu of the tithes of lamb; 
and hog nel, and inſiſted, that the ſeyeral ſums therein men- 
tioned had been paid for the lambs bred in the foreſts of 
Borrowdale, Withburne, and other parts of the pariſh, as a modus 
only, for the tithes of lambs, excepting ſuch lambs as died before 
the Midſummer Day next after ſuch lambs fell, and not for the 
tithe of the wogl of their firſt ſhearing ; the plaintiffs contending 
that no tithe or modus was due for the ſame, and thereby in- 
finuating that the elder ſpeep were the only ſheep which were 
accounted titheable, He denied that he had, in order to deſtroy 
any ancient medus, or to compel them to pay any tithe of lamb 
in kind, proſecuted the plaintiffs ; and ſaid, that he had been 
always ready to accept the ſaid payments in lieu thereof. He 
admitted, that he had filed the bill mentioned, and that he had 
alſo proſecuted ſome of the plaintiffs before the juſtices. He 
alſo admitted, that there were two farms called Monthall and 
Birkett Wd, generally reputed tithe free of ſheep or wool, or 
any modus in licu th : 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both fides; and upon hearing counſel for the 
plaintiffs, and none attending for the defendant, and reading 
his anſwer, and affidayit of due ſervice of ſubpena to hear judg- 
ment z 


Tre Cour ordered, that the ſeveral moduſes in lieu of the 
tithes of lambs, and of the wool of their firſt ſhearing, when 
they come to be and are called hogs or bog ſheep, which is called 
hog 2020), be eſtabliſhed ; that the defendant do refund all ſuch 
ſuch ſum or ſums of money, as he had levied and received 
from the plaintiffs, or any of them, upon their conviction; 
before the juſtices of the peace, and pay the coſts of this ſuit, 
unleſs cauſe be ſhewn to the contrary, he firſt paying five 


pounds coſts for this day's attendance before he be heard. 


On the thirty-firſt of Oober 1734, upon hearing counſel for 
all partics, the Court ordered a trial at law, to ay fs 
pec 


Heep, or thoſe which had been thorn oftener , 


F 


SF 2 2 


JJ oe we weak am Away a _ £A©IL "OY 


DURING THE REIGN OF GEORGE THE SECOND, 379 


ſpecial jury the ſeveral moduſes, as laid in the bill; the judge to Laras 
indorſe on the poſtea any thing ſpecial z and the equity to «gif 
be reſerved for further directions, till after the trial had. CunisTIAN, 


A trial was accordingly had, and a verdict given thereon The jury find 
in favour of the defendant, as to all the modu/es; and upon 2 pkg yoo 
reading the decree and po/tea z , 3 


Taz Cour ordered the bill to be abſolutely diſmiſſed, with The bill diſmiſ. 
coſts, both at law and in equity; and the injunction granted _— _ coits, 
formerly in this cauſe, to ſtop the defendant's proceedings at 5 3 
law againſt the plaintiffs, touching the matters complained of 


in the ſaid bill to be diſſolved. 


AS. REYNOLDS. 

aw. CARTER. 
J. Courxs. 
Wu. "TH0MPSON, 


Cous$MAKER again THE BIs nor or LoxDoxn, Mich, Trzmy 
£0, 2. 


Middleſex, 18th November 1734. 


THE bill ſtated, that ＋ plaintiff was ſeiſed in fee of the = — 2 
tory impropriate of Staines and IJvenny, in the county of en 
Middleſex ; that by virtue thereof, the freehold and inheritance ——— ot 
of the chancel adjoining to the church in Staines was in him; that right of digging 
he had been ſeveral years in poſſeſſion thereof; that he had the foil in he 
kept the ſame in repair; and that he had an undoubted right . of the 
to dig up the ſoil of the ſaid chancel, to make vaults therein — —.— 
for the burial of the dead, and to give leave to any perſon fo to andlicenting wh 
do, provided the ſame was kept repaired and ready for the burial of the 
celebration of divine ſervice. The bill therefore prayed, that dead therein; 
the defendants might anſwer the premiſes ; and that the de- na ra — = 
fendant Williams, who was vicar of the pariſh, might be enjoined pam may be 
from giving licences to perſons to bury their dead in the ſaid enjoined from 
chancel, and the plaintiff be quieted in the poſſeſſion thereof. giving ſuch lis 


cence, 
The defendant William: admitted, that the plaintiff was The yicar de- 
ſeiſed in fee of the rectory, and that the inheritance of the nies, that the 
chance was in the plaintiff, but denied, that he had a right ex- \mpropriator tus 


cluſive of any other perſon to dig up the ſoil there, and to - 
make vaults for the interment of the dead, ow 2 


The biſhop of Lenden ſaid, that he was ordinary of the pariſh The ordinary of 
of Staines ; that the ſaid pariſh was in the dioceſe of London; the diocelr fub- 
that he inſtituted the defendant Miiliamt, the preſent vicar ; and BIN 
that, as ordinary, he bad a right to ſee the chancel kept in \,,1. care ofthe 
repair for the celebration of divine ſervice; but that he Coun. 
knew not to whom the right or privilege of burying, or licenſing 
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Couvs*maxrn others to bury, did belong; that he was a ſtranger to all other 
egeinff matters in the bill; and that he ſubmitted to the judgment of 


9 the Court, as to the right of the church. 


The attorrey The attorney general ſaid, that he was a ſtranger to all the 
general ſubmits matters charged in the bill, but inſiſted on all right which ap- 
the intereſt of pear to belong to THE Crown, and ſubmitted the ſame to the 


Tux C to 
the eee e care of the Court. | 


Court | 
The cauſe The plaintiff replied z the defendants rejoined ; and witneſſes 
heard, were examined on the part of the plaintiff only; and upon 


hearing counſel for all the parties, and on reading the proofs, 
and on full debate of the matter ; 
The impropria- TyECourTdecreed,that the plaintiff'sright tothe freehold,and 
ee ayes the inheritance of the chancel adjoining to the church of Staine;, 
church. and to and to grant licence of burial therein be eſtabliſhed ; that 
licence the bu- perpetual injunction do forthwith iſſue to quiet the ſaid plaintiff, 
rial of the dead or any claiming under him in the poſſeſſion thereof, from any 
in the chancel claim or demand of the defendant Williams, the preſent vicar, 
eſtabliſhed, and G > 2 . 
his poſſeflion or his ſucceſſors, or any other perſon 3 any other right 
thereof quieted. or title whatſoever under them; and that the ſaid preſent vicar, 
and his ſucceſſors, and all and every other perſon or perſons 
whatſoever claiming under them, are hereby enjoined from 
granting any licence for burying any perſon in or digging up the 
ſoil of the ſaid chancel, without ſpecial leave firſt had from the 
plaintiff, or thoſe claiming under him, 
. RevyNoLDs, 
aw. CARTER, 
. Comms. 
Mu. "THOMSON, 


Earren Tau BovLBEE again// OSBORNE. 
8. Gxo.2, ; 
Derbyſhire, 12th May 1735. 


The pretended HE rector of Brailsford, in the county of Derby, claimed all 
cuſtom in the T the tithes, both great and ſmall ariſing in the parith, and 
pariſh of Brei/. particularly the tithe of the herbage on which all dry, barren, 


2. 8 and unprofitable cattle are fed and depaſtured. 


1 ro The defendants ſaid, that the ſaid pariſh lies in the hundred 
hundred * of Appletree; and that by immemorial cuſtoni all inhabitants, 
tree, feeding living in any pariſh within the ſaid hundred and occupying 
n cattle on lands in tillage, paſturage, or feeding lands in the ſame part 
* that where they reſide, are exempt from the payment of tithe for 
— from mg Paſturage of any ſuch perſons cattle kept and fed by him, her, or 
agiſtment tithe them, on any ſuch paſture or feeding lands, 
er 88 Tux Couxr, upon full debate of the matter, declared the 
cuſtom to be void and illegal, and therefore over- ruled the 
ſame, and ordered the defendants to account for the tit he of the 


agiſtment 
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ſtment of all the dry, barren, and unprofitable cattle which Bourse 

they had reſpectively kept or depaſtured on their reſpeCtive lands 2 
in the ſaid pariſh during the time demanded by the bill; and the — 
deputy's report, dated the ſecond day of Auguſt laſt, was, on the 
eleventh of November 1742, ratified and confirmed with 
colts, | 

Law. CarTER. 

Jas. REvyxoLDs, 

'TrHos. ABNEY. 


7 EAS Tranny 
UNDERHILL againff SpR1GG. 22 
Northamptonſhire, 5th May 1735. 


TH leſſee of the prebendary of Brick/aworth, in the county The prebendary 
of Northampton, ſtated, that the defendants for two years ol EN 
paſt had laid down a great part of the ancient arable lands, con- * — 
tained in the five yard lands and an half, and had ſowed the 'titied to 4d. a- 
ſame with graſs ſeed, and made the produce thereof into hay; yard land, in lieu 


the tithes of which he now claimed. — 2 
The defendant L. Sprigg ſaid, that he was owner and occu- ſtate called 

pier of three yard lands; that the defendant, his ſon, was * 

owner but not occupier of two half yard lands; and that he occu- 

pied the ſame, He admitted, that great part of the ſaid yard lands 

were ancient arable land ; that the tithes of corn and grain 

thereof had been paid in kind ; and that he had laid down two 

acres of ancient arable land; but he denied, that he had ſowed 

the ſame for hay, but ſaid, that it was the uſual courſe of huſ- 

bandry there to leave ſome arable land unplowed to refreſh, in 

order to make future crops of corn, and that ſome part of ſuch 

land fo laid down will ſometimes produce hay; and both the 

defendants inſiſted, that no tithes in kind had ever been paid for 

the ſame ; for that by immemorial cuſtom there was payable 

fourpence for every yard land lying in the ſaid pariſh, at Lam- 

mas yearly, or ſo ſoon after as demanded, and ſo in proportion 

for a greater or leſs quantity of land than a yard land, by 

every occupier of ſuch land (except Wot Fitch Farm) to the 

prebendary, as a modus in lieu of the tithes of all graſs cut and 

made into hay, yearly growing on ſuch yard land, whether ancient 

meadow or ancient arable land; and they denied, that the ſaid 

modus extended only to ſuch ancient meadow as had, time out 

of mind, been mowed for hay ; and faid, that the faid modus 

was called hay luer, and was always reputed to extend to the 

hay on the ſaid ancient arable lands. 


Tax Cour, on reading the depoſitions of Fe Fox, on his 
crols examination for the plaintiff, of T. Smith, V. Rea, and 
7. Allen, 
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Tat. Traxx, 
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The land on- 
ers oſ Sab ria ge- 
worth, in Hert- 
fordftire, are to 
ſet out the tithes 
of barley and 
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7. Allen; and upon full debate, ordered the bill to be diſmiſſed 
with coſts. | 
| on RevxoLvs, 
aw. CARTER. 


J. Courxs. 
Wu. Tuoursox. 


Gr1s80Nn again Drew. 


 Dorſethhire, 24th April 1735. | 
"PHE rector of Marnball, in the county of Dorſer, claimed the 
great and ſmall tithes on Marnhall Farm. 


The defendant inſiſted, that the plaintiff was not entitled to 
the tithe of milk in kind, but to a modus of twopence for every 
milch cow in lieu thereof. 


Tur BILL, as to the tithes of milk, was diſmiſſed with coſts, 


Tux Bisgor or RochzsTER againf LINSELL, 


Hertordſbire, 23d June 1735. 


* leſſee of the dean and chapter of Meſiminſter claimed the 

tithes of corn and grain belonging to the impropriate rec- 
tory of Sawbridgeworth, in the county of Hertford, and ſtated, 
that according to an immemorial cuſtom in the ſaid pariſh, all 
the occupiers of land ſown with barley or oats within the 


oats in heaps ſaid pariſh, after ſuch barley or oats is cut, mowed, or ſevered, 


and ſhocks, and 
not to firſt bind 
them into 
ſheaves. 


ought to bind up all ſuch barley and oats in ſheaves, and thento 
ſet forth the tithes thereof; and he prayed that the ſaid cuſtom 
might be eſtabliſhed, 


The defendant denied the cuſtom as ſet forth in the bill, 
and inſiſted, that the plaintiff was obliged to take the tithes of 
barley and oats in heaps and ſtocks, and not bound up in 
ſheaves. 


An iſſue was directed to try the cuſtom as ſtated in the bill, 


The iflue was accordingly tried by a ſpecial jury, and the jury 
found that there was no ſuch cuſtom and uſage. 


Tus CovkrT ordered the bill to be diſmiſſed, with coſts, both 
at law and in equity, 


Savers 


ob © DIFF A „ two ws rs wa, oe „ «a i. 


mw „ ww — — 4 wy wi eg — *4< — a 5 4 Raft 


© oo» = 


t. 


DURING THE REIGN OF GEORGE THE SECOND; 


Save, Widow, again} WRATHER, 


Toriſbire, 18th February 1735. 


T* bill ſtated, that the plaintiff's late huſband was, in his 
life time, legally inſtituted, &c. into the vicarage of Kirkby 
Matzard, in the county of Yerk, and continued therein till his 
death; that, for time immemorial, or by ſome endowment, &c. 
the vicars there had, from time to time, received and taken all 
the tithes of hay and graſs, and all other tithes, both great and 
ſmall, yearly, except the tithes of corn, wool, and lambs, and 
had alſo offerings, duties, and oblations, or ſome compoſition 
in lieu thereof, of the occupiers of land and the pariſhioners, as 
had been agreed on ; that, for twenty years before his deceaſe, 
the defendants had occupied farms and meadow grounds, on 
which they had hay, and other great and ſmall tithes, to 
which he was entitled, but that they refuſed to pay the ſame, 
under ſeveral pretences, The bill therefore prayed a diſcovery 
and ſatisfaction for the ſame, 


The defendant Vrather admitted, that the plaintiff's huſband 
was vicar ; that he died in September 1732 ; and that ſhe was 
entitled to receive all the tithes of hay, and other tithes, great 
and ſmall, except as aforeſaid, and all dues and oblations, or 
ſome compoſition for the ſame. He alſo ſtated, that four years 
before the ſaid vicar's deceaſe, he, the defendant, had occupied a 
meſſuage called Spring Houſe or Spring Hall, and ſeveral acres of 
meadow and paſture ground, ſituated in Grewellthorpe, in the ſaid 
pariſh ; that he had alſo poſſeſſed ſeveral other cloſes in the 
faid pariſh 3 that he had occupied three cloſes of meadow and 
paſture ground in Axzerley, in the ſaid pariſh for one year, and 
one cloſe therein for thirtcen years paſt ; and that all the ſmall 
tithes ariſing within the ſaid townſhip were a demiſe fo Jer Bart- 
ltt, and paid to him and the plaintiff's huſband z and therefore 
he inſiſted, that there was nothing due for the ſame in Azerley. 
As to his tenements in Kirkby Malzard, he ſaid, that he had yearly 
paid to the plaintiff's huſband all the tithes that were due for the 
ſame. As to the meſſuage and tenement at Grewellthorpe, he ad- 
mitted, that he had, in every year that he occupied the ſame, cut 
the meadow ground and madethe graſs thereof into hay, and inned 
the ſame, but knew not the quantities and values of ſuch hay, or 
the tithes thereof; and he ſet up a modus of fix ſhillings and eight- 
pence, payable for the ſaid tithes, which, he ſaid, he had offered 
to to the vicar, but that he had refuſed to receive the ſame, and 
had filed his bill in this court againſt ſeveral of the pariſhioners ; 
that the pariſhioners anſwered the bill ; that the vicar declined 
going on with the ſuit, and accepted the ſaid modus; and that 
theretore he was not accountable to the plaintiff for the ä 
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sar of hay for Grewellthorpe, whilſt her huſband was vicar. The 
of f defendant further alledged, that whilſt he occupied the faid 
Werk, tenements he had duly paid her huſband all the ſmall tithes and 
vicarial dues, but that he could not ſet them forth, he having 
paid them after the following rates, viz, for a foal, ſixpence; a 
new calved cow, three way, 6 a ſtript milked cow, one 
penny ; and five calves, five ſhillings ; more than five and under 
thirteen calves, ten ſhillings; and an hen, fixpence; and 
averred, that he was not indebted to her or her huſband at his 
deceaſe, in any ſum whatever, on account of any tithes or com- 
polition* in lieu thereof; and he inſiſted on the ſaid modus for 
tithe hay in Grewellthorpe, 


The defendant Buck put in the like anſwer, and ſet forth the 
lands and titheable matters he held in the pariſh of Kir 
Malzard, and in the hamlets of Grewellthorpe and Milkley, and ſet 
up the ſaid modus of fix ſhillings and eightpence, in lieu of tithe 
hay in the ſaid hamlets or townſhip ; and ſaid, that the fame 
was payable at Martinmas. 


Both the defendants denied, that any part of the lands, 
occupied by them, had been, within time of memory, barren or 
waſte ground, and fince improved and converted into meadow, 
or that tithes in kind of hay had been due for the ſame, 


The cauſe heard. The plaintiffs replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides 3 and upon hearing counſel on 
behalf of the plaintiff, and no one appearing for the defend- 
ants; and reading an order, dated the fifth of December laſt, 
whereby they undertook to appear gratis at the hearing, and read- 
ing the anſwers ; 


| The tithes de- Tyr Cour ordered the defendants to account to the plain- 

manded decreed tiff (as adminiſtratrix to her huſband) for the value of all tithe- 

to be paid. able matters and things which they had ariſing, &c. within the 
ſaid pariſh of Kirkby Malzard, and the titheable places thereof, 
during the time demanded by the bill, unleſs cauſe were ſhewn 
to the contrary, . 


Taiv. Trau, 


ee, hn SAvE, Widow, againſf RAYN ARD. 


Yorkſhire, 5th July 1737. 
The plaintiff de- HE plaintiff, as adminiſtratrix of her huſband, the late 
— 8 T vicar, filed her bill againſt the defendants for the tithes of 
hamlets of Lar- the pariſh of Kirkby Malzard, in the county of York. 
ton, High Miſſes, and Low Miſſes, in the pariſh of Ki ity Malzard, in Yorkſeire. 


The defendant The defendant Raynard anſwered as in the former cauſe, 


_— wy K — and ſet forth the lands he occupied within the hamlets of Lari, 
4 ” | 

payable at St. Martin, to the vcar of the faid pariſh, in licu of tithe hay for the ſaid hamlets and tht 
ancient incloſed lands therof, 


other wilc 
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otherwiſe Laverton, High Miſſes, and Low Miſes ; and inſiſted 
on a modus of five ſhillings in lieu of tithe hay in kind, for the 
lands he held in Larton, payable yearly to the vicar of Xirtby 
Malzard, at the feaſt of Saint Martin; and the like modus of 
five ſhillings for the lands in the High Miſſes and Low Mies 
and the ancient incloſed lands. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon the hearing, the 
plaintiff's counſel objected, that the maduſes, as ſet out in the 
anſwers, were uncertain ; the defendant's counſel contended, that 
the moduſes were ſtated with ſufficient certainty ; and the plain- 
tiff's counſel replied. 


The reading the depoſition of ahn Word, taken on the be- 
half of the defendant Raynard, was refuſed by the Court, be- 
cauſe the ſaid Jahn Wood proved another modus than what was 


alledged in the anſwer. 


Tun CovurT, on reading the other depoſitions, ordered 
Raynard to account with the plaintiff for the tithe hay, and other 
tithes ariſing, &c. on the lands by him occupied in the pariſh, 
during the time demanded by the bill; and made a decree n, 
againſt the defendant Plumpton. 


The defendant Raynard had filed a croſs bill, to eſtabliſh 
the ſaid ſeveral medu/es, againſt the plaintiff and the vicar of 
the pariſh, | 


By an order, dated the third of December laſt, upon the petition 
of Raynard, and upon his 2 the uſual depoſit with the 
deputy remembrancer, the original cauſe was ordered to be re- 
heard; and by a ſubſequent order, dated the thirty-firſt of 
January laſt the croſs cauſe was ordered to come on to be heard 
at the ſame timez and the two cauſes now, came on to be 
reheard together, when ö | 


Ma. Bunsury objected to the cauſe of Raynard v. Save 
being opened, as it was not properly a creſi cauſe; but on read- 
ing an order, made the firſt inſtant, that the croſs cauſe 
ſhould come on to be heard at the ſame time that the original 
cauſe was heard, and that the depoſitions taken in he original 
cauſe ſhould be read in the cr cauſe, againſt the defendant 
Save, ſaving all juſt exceptions, the croſs bill and the anſwer 
to it were opened, when MR. BuxBuky offered to object to 
the legality of the modus, without admitting the fact of it, but 
Ma. Bootrt and Mr, W1LBRAHAM, as counſel for Raynard, 
in the croſs cauſe, objected to his ſo doing. 


Ma. BuxBury, as counſel for the defendant in the croſs 
cauſe, then objected that the croſs bill was defective for _ 
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Save of proper parties, for that the impropriator ought to have been 

brought before the court; that the plaintiff was not a proper 

Rr perſon to eſtabliſh a modus; and that it was not ſaid to be « on 
ic behalf of himſelf, &c.” | 


The Court being THe CourT was of opinion, that the impropriator ought to 

of that opinion, haye been made a party to the original bill; and ordered both 

both bil a the bills to be diſmiſſed with coſts; and that the deputy ſhould 
repay e or his ſolicitor, the ten pounds which had been 
depoſited with him, purſuant to the order of the third of De- 
cember. 


- 


8 SAvx, Widow, againff Lopox. 


Iz. GEO. 2. 
 Dorkfhire, 28th June 1738. 


The plaintiff HE plaintiff, as adminiſtratrix of her huſband, filed her 
dudaims the tithes bill againſt the defendant for the ſame demand of tithes in 


of Kirkby Mal- : ; . * 
mn — Part, the ſaid pariſh of Kirkby Malxard, in the county of York. 


Readings, Clea ves, Morphy Gates, Low Cloſer, Grewellthorpe, Lagrams, and Whitelands. 
The defendant The defendant admitted, that the plaintiff's huſband was 
_ — — in his lifetime vicar of the ſaid pariſh ; that he had been fo for 
2 5 of twenty- eight years; and was entitled to the tithes of hay and 
Fountains, and is Other vicarial tithes as his predeceſſors had been; and that 
tithe freez - he, the defendant, during that time, had been owner and oc- 
cupier of ſeveral cloſes, containing ninety-three acres in the 
faid pariſh, called Ray Park, &c. and alſo of ſeveral other cloſes 
called Readings, Sc.; but he denied, that ſhe was legally en- 
titled to the tithe hay or other titheable matters ariſing on the 
ſaid ninety-three acres, called Ray Park, or to the tithe of hay 
ariſing on the ſaid cloſes called Readings, Cleaves, Morphy Gates, 
or Low Cloſes ; for that the ninety-three acres formerly betonged 
_ to the Abbey of Fountains, one of the greater abbies, and were 
and Chaves we held diſcharged from the payment of tithes at the time of the 
in Grewellthorpe, diſſolution of the ſaid abbey, and had never ſince paid any 
and that there is tithes whatever, or any thing in lieu thereof, to the vicars of 
amadur of 6s. $4. the faid pariſh 3 that the cloſes called Readings and Cleaver and 
Re there. other lands there, were ſituated in the townſhip of Grewell- 
of ; thorpe, and for tithe hay ariſing therein, he ſet up the ſaid modus 
that he had paid of fix ſhillings and eightpence (as in the former cauſe) payable 
Me tiche hay for in lieu thereof, and averred that the ſame had been paid to the 
Tas Farr plaintiff's huſband and to herſelf up to the year 1732. As to 
and that he was Morphy Gates and Low Cloſes, he faid, that nothing was due to 
ready to pay the the plaintiff for tithe hay for the ſame, ſhe and her huſband 
lame forLagrams having been fully paid for the ſame, And as to the cloſes called 
and Whadards, 7 grams and Whitelands, be ſaid, that he was ready to pay the 
value of the tithes for the ſame, 1 


— 22.2 


„ . ee +06 . een 


KS e os RNA _ A 


| 
| 


5 


DURING THE REIGN OF GEORGE THE SECOND. 


| The plaintiff replied; the defendant rejoined; and witneſſes 
were examined on both ſides z and upon hearing counſel on both 
Gdes ; and the maſter, fellows, and ſcholars of Trinity College, 
Cambridge, having been made defendants to the bill, the plain- 
tif charged, that they, as impropriators of the ſaid pariſh, 
claimed tithe hay ariſing therein; but which they, by their an- 
ſwers, diſclaimed ; and on reading the defendant Ladge's anſwer, 
and a roll produced and proved of the records in his majeſty's 
Tower of London, dated the fifth of March, in the ninth year 
of Richard the Second, containing King Edward the Third's and 
Richard the Second's confirmation of a grant of ſeveral lands 
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granted in fee by King Richard the Firft, to the abbot and con- 


vent of the ſaid monaſtery of Fountains, in the ſaid city; 
a ſurvey ; the miniſter's accounts of the lands and poſſeſ- 
ſions belonging to the faid abbey, from the augmentation office; 
three receipts from P. Save, for the fix ſhillings and eightpence, 
in full of tithe hay ariſing in the ſaid townſhip of Grewellthorpe, 
dated the eleventh of November 1708, eleventh of November 
1730, and eleventh of November 1731, and one from the 
plaintiff of the tenth of February 1732, and reading the depoſi- 
tions of ſeveral witneſles, 


Taz Con r ordered the maſter, &c. of Trinity College, to be 
diſmiſſed with forty ſhillings coſts; that as to the plaintiff's 


account for the tithes ariſing on the cloſes called Lagrams and 
Whitelands, and on Springhall Cloſe ; the conſideration of coſts 
as to the tithes ariſing on the ſaid cloſes to be reſerved till after 


the report. 


Fang again SOUTHWELL ; ef e Contra. 
Glouceſterſhire, 20th May 1736. 


THE bill ſtated, that the plaintiff had been ever fince the 

year 1726, and then was ſeiſed in fee of the rectory im- 
propriate of Henbury, in the county of Glouceſter, and entitled to 
all the rectorial tithes therein; to a certain portion of the tithes 
of corn and hay in Cs Marſh; to all the tithes of corn, 
grain, and hay, in the tithing of King's Weſton, in the ſaid 
pariſh z and, by virtue of a leaſe from the vicar, dated the ſeven- 
teenth of April 1731, to the vicarial tithes of the ſaid pariſh ; 
and therefore, as impropriaor and leſſee of the vicar, he prayed 
a difcovery and ſatisfaction againſt all the defendants, for all 
vicarial tithes, and againſt the defendant Bracey, for both 
great and ſmall tithes, for the years 1731 and 1732, 


The 


The impropriz- 
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Fave The defendant Southwell inſiſted, that no tithe for the after. 
3 paſture, hay, or graſs was due to the vicar or to his leſſee, for the 
e lands in the tithing of King's Weſton. 
The deſendant Sourbroell ſays, no tithes are payable in King ' Peck for hay and aſter- paſture. 
| The other de. The other defendants inſiſted on ſeveral moduſes, in lieu of 


fendants inſiſt ſeveral of the vicarial tithes. 
on muduſes in lieu 
of ſmall tithes. 1 
The defendant The defendant Bracey ſtated, that in the years 1731 and 
Brecey infiſts on 1732; he had no titheable matters in the pariſh of Henbury, 
a modus of 18. ſave in the tithings of Redwick, Nos thwick, and Stoxwith, part of 
— — ar Which lands were his own pr „ and part he rented, and 
Redreick and that he had compounded with the plaintiff for the rectorial 
Nerthwick, and tithes of his own lands, and for the ſchool land, and that he 
3 the had paid him for the ſame, to the end of the year 1731; and 
al, n fies ef inſiſted, that in the tithings of Redwick and Northwick, there 
erafs tobe made was 2 modus of one ſhilling and fourpence an acre, payable to 
inte hay; the impropriator or vicar, in lieu of the tithes of graſs, to be 
and fays, that made into hay; and in the tithing of Stotuicł a modus of two 
he was under a, ſhillings an acre, in lieu of the tithes of graſs to be made into hay, 
| 8 dor He alſo ſaid, that he had had no notice, until the filing of the bill, 
is tithes ; 2 22 , . 5 
and that ne bad that the plaintiff meant to diſcontinue the ſaid agreement and 
carried away his method of tithing; and that, before the ſaid notice, he had 
hay before the carried away the hay which he made on his own land, in the 
ore Min. year 1732, and inſiſted, that he ought not to be charged for the 
tention to rake. tithes of his hay, wheat, or peaſe, in kind, but only for the 
| kistithesinkind, Value thereof, according to the agreement. . 


The plaintiff, by The plaintiff filed a + wang bill againſt Southawell, and 
afupplemental bill, made the defendants Waſborrow and others, parties thereto; 
the cuſlom of and ſtated therein, that the occupiers of lands within the ſaid 
the pariſh the Pariſh and the tithcable places thereof, had, by immemorial 
pariſhioners are uſage and cuſtom within the ſaid pariſh, always ſet out the 
bound to make tithes of hay when taken in kind in dry hay, made by the oc- 
—— cupiers, and not in graſs cocks; that he and his anceſtors, im- 
to ſet out the Propriators of the rectory, or their leſſee, had always taken the 
tithes, and that tithes of hay in dry bay, or ſome compoſition in lieu thereof; 
he is not obliged that his anceſtors had generally compounded forthe tithes of hay, 
— Kr ate mg but that they ſometimes took them in kind, and that then they 
were ſet out and received in dry hay, and not in graſs cocks; 
that he had, at times, compounded with the pariſhioners until 
the year 1732; that in that year he took his tithes in kind, and 
that they then ſet out the tithes of bay in dry hay, and not in 
graſs cocks; that he, in 1733, intended to take his tithes in 
kind ; that the defendants gave him notice, that they would 
ſet out their tithes of hay in graſs cocks, and not in dry hay; 
that they did ſo accordingly, and refuſed to make the ſame into 
dry hay; and therefore he prayed, that the defendants may 
ſet forth the quantitics of hay which they had, and the values 
thereof, and account for the tithes ; and that the ſaid cuſtom 
of paying the tithe of hay in dry hay may be eſtabliſhed. 2 
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The defendant Haſtorrow and others denied the cuſtom, and Fax 
infiſted, that neither the plaintiff, nor his anceſtors, had ever re- | 
ceived the tithes in the manner ſtated in the bill, but that the n 
ſatisfaction which had been made to the impropriator, was not The def 
for the tithes of hay, properly ſpeaking, but for the tithes of eee de- 
graſs not made into hay by the occupiers, but by the impro- nies the cuſtom, 
priator or his agents. admitted, that in the year 1732, u fals, that 
the plaintiff had taken the tithe in dry bay from ſome poor = 88 
pariſhioners who were unable to conteſt the matter with him, their tithes _—_ 
but that they had in the year 1733, refuſed to ſet out the ſame gras in grafs 
in dry hay, in order that the cuſtom, ſtated in the bill, might be cocks, and that 
tried; and they ſet forth the quantities and values of their tithe 1 d dar- ü 
hay ; and admitted, that they might, inadvertently, in the year into bay. 
1732, bave ſet out their tithes in — hay. 


The defendant Southwell alſo denied the cuſtom of paying The deſendant 
the tithe in dry hay made by the occupiers; and ſtated, that the Su alſo in- 
plaintiffs anceſtors had generally compounded for the tithes, — ya wn 
but had ſometimes taken them in kind; that then ſome of the out his ee 
pariſhioners had ſet out their tithes in graſs cocks, and ſome ery bay, but in 
in dry hay; and that the tithes were accepted as they were ſet bra cocks only; 
out. He alſo ſtated, that the plaintiff had compounded with Hob. 250. 
all the pariſhioners for their tithes till the year 17323 that in the 2. Fer. Wms. 
ſaid year he inſiſted on tithes in kind; that molt of them then ; Burn E. I. 
ſet out their tithes in dry hay, but that the plaintiff did receive . 
ſorde of the ſaid tithes in graſs cocks ; that in the year 1733, Anſt. 481. 
many of the inhabitants ſet out the tithe of hay in graſs 78 | 
and refuſed to ſet out the ſame in dry hay; and that the plain. 
tiff's agent had received from ſome of the pariſhioners the 
faid tithes in graſs cocks ; and he inſiſted, that none are obliged 
to ſet out their tithe hay in dry hay, but in graſs cocks ; 
that the plaintiff ought to take the ſame in graſs cocks only; 
and that thoſe pariſhioners who had ſet out the ſame in dry hay 
had done ſo in their own wrong; and he averred, that in the . 
year 1733, he had not mowed any graſs in the ſaid pariſh, tithes are due 
_ in — of King's Weſton, for which he inſiſted no ſor xing is ien. 
t were « 


The plaintiff filed a ſpecial replication to the original and Theplaintiff, by 
ſupplemental bills, and thereby waived all demand of vicarial ec! replica” 
tithes, under the leafe from the then vicar of the pariſh ; and 1 > 
the defendants rejoined. cock tithes. 


The defendants H7a/borrow and others filed a crof7 bill againſt The defendants, 
the plaintiff and others, to eſtabliſh the following moduſes, in by © coe bil, 
:duſes in lic u of 

ence Weſton, in the faid pariſh of Henbury, in lieu Zap offering 

of vicarial tithes, viz, twopence a-year at Zafer, for and thetith.s at 
tae — „ offering of every houſcholder; rwopence for frait,cow mit 
ife; and twopence for each of his houſehold awe po; ty —— 


tithings of Henbury, Stetoſch, Redwick, Northwich, and Lawrence W fton ; 
Vor. II, B b ſervants, 


the tithings of Henbury, Stowick, Redwick, Northwick, and Wii b of 
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oo 
| —— ſervants, which do, or ought to receive the communion, to be 
. paid in Zafter Week; one penny, for an ancient orchard, yearly 
& 6 Contra, At Eaſter, in lieu of the tithes of all the herbs and fruit thereof, 
threepence for every milch cow depaſturing there, for the tithe 
milk of every ſuch cow, at Zafter, and that ſuch perſon is not to 
pay otherwiſe any tithes for milk, butter, or cheeſe ; that if any 
perſon ſhall have fallen there, in any one year, ſeven calves, the 
vicar to have one calf and pay back to ſuch -perſon three half. 
pence z and if eight calves, to have one calf, and pay back 
one penny; and nine, to have one, and pay back one half, 
penny; and if ten, to have one without payment; that if any 
me in one have but ſix calves, or under fix, the owner is only to jay 
tithing of one apr þ at Eafter for each calf. It alſo ſtated, that in 
Compton Green= the tithing of Compton Greenfield, in the ſaid pariſh, there are 
Feld; the — moduſes following, in lieu of vicarial tithes, viz. tha 
every occupier of land in the pariſh of Compton Greenfield, which 
iſh adjoins to Henbury, holding other lands alſo in the 
id tithing of Compton Greenfield (excepting the occupiers of 
certain lands, formerly belonging to Mr. Mallet and Mr. Capl, 
ought to pay at Zaſſer, to the vicar of the ſame pariſh, ſuch 
yearly offerings, and ſuch penny for each orchard and garden 
| 3s reſpectively, in the ſame tithing of Compton Greenfield, as befor: 
— he mentioned z that ſuch perſon ought alſo to pay the ſame vicy, 
iu am-derof 11d. at the ſame time, at yearly, three halfpence only for the 
a co, in tov tithe of milk of every ſuch cow lying and — — within the ſaid 
of milk; and a tithing z and alſo for every calf one half, or halfthe value of wha 
— 4 modus or is payable to him by cuſtom aforeſaid, on account of calves withi 
the ſaid ſeveral other tithings above mentioned; and the 
prayed that an iſſue might be directed to try the validity of tie 


cs. 


The impropria= Fane, the impropriator, anſwered the croſs bill and faid, tht 
tor admits that he was a ſtranger to the ſeveral medyſes ſtated in the bill; thx 
doſe for dad he believed there are ancient nadie, which have been pi 
tithes. for many years, but whether for time immemorial, or without 
; any legal interruption he knew not; and denied, that he i. 
ſiſted there are not any ſuch modyſes, or any others ſubſiſting u 
the ſaid pariſh, or that he had endeavoured to deſtroy ii 
5 fame, otherwiſe than by his original bill; and he inſiſted on tit 
cuſtom reſpecting the tithe hay. He admitted, that he i 

leaſed the vicarial tithes of the defendant Gardener. 


2 The defendant Gardener, the vicar of the pariſh, dene 
Eater offerings the modus of twopence for Eaſſer offcrings, as ſtated in the be. 
and fruit ; and ſaid, that one ſhilling for each houſeholder and his fam 
had been generally paid, for many years paſt, as appears by ® 

admits the medus books, but that the payment for the ſame had differed. I 
88 2 alſo denied the »zzdus of one penny for an ancient orchz%, 
* : and infiſted on the tithes of fruit in kind. He admitted * 
cuſtom of paying one penny for the tithes of herbs and fri 
| | * grorg 
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ing in ancient gardens ; of paying threepence for each Faun 
cow 3 one calf in ſeven, eight, nine, or ten, but knew nothing 3 
of paying any thing back to the owner, or that one halfpenny 1 Ce . 
conſtantly been paid for each calf under the number 
of ſeven, but ſaid, that he believed one penny had fre- 
- quently been paid for the fame. He denied, that the inhabi- but not as to 
tants of the pariſh of Compton Greenfield, holding lands in the — and 
tithing there, ought to pay three halfpence only for each cow, and G 1 
alſo half for jas. calf of what is payable in the other tithings; . 
and inſiſted that ſuch cuſtom is void, and contrary to juſtice. 


The defendant the Biſhop of Briftol, the ordinary, and the de- = — of 
fendant Smith, who with the defendant Edwards, were entitled the owner — — 
to the perpetual ad vowſonage of the ſaid church, and who pre- advowſon fub- 
ſented the defendant Gardener to the vicarage thereof, by their mit their inte- 
anſwers faid, that there might be ſuch modigſet, as ſtated in the __ the care 
bill, but not knowing the ſame, they do not admit thatthere are * 


ſuch, and ſubmit the ſame to the court. 


The plaintiffs replied to the anſwers of Fane and Gardener; The cauſes 
they rejoined; and ſeveral witneſſes were examined in both bear. 
cauſes on both ſides: and now upon hearing counſel for all 
parties; and the defendant Gardener's counſel admitting for 
him, as vicar, the ſeveral moaduſes of one penny for every ancient leu of herbs, 
arden, in lieu of the tithes of herbs and fruit; and of threepence fruit, and cow:, 
or every cow, in lieu of tithe milk, as ſeverally laid and al- 
ledged in the croſs bill; but controverting the modus of tithe *xcepting that 
milk in the tithing of Compton Greenfield; | 2 
Taz CourT ordered an iflue to try before a ſpecial jury, An iſſue directed 
© Whether, or not, there hath been an immemorial cuſtom or de try, whether 
« uſage within all the pariſh of Henbury (except Cook's Marſb —— - 
and the tithing of King's Meſtan for the occupiers of land in ſet cut their 
the ſaid parith, except as aforeſaid, to ſet out the tithe of hay tithes in dry bay 


« when taken in kind, in dry hay made by ſuch occupiers ?“ * in graſs cocks, 


Tus CourT decreed, that the med:;/es of one penny for every The moduſes of 
ancient garden, in lieu of the tithes of herbs and fruits, and 1d. —— an- 
threepence for every cow, in lieu of tithe of milk, butter, and 1 On _ 
cheeſe, within the ſeveral tithings of Henbury, Stowick, Redwick, creeg, © 
Northwick, and Lawrence Weſton, they being admitted by the 


defendant Gardener, be confirmed and eſtabliſhed, 
An ĩſſue direct - 


The Court ordered ifſues, as to the Eaſſer offerings and the .d, 38 to the o- 
ſeveral other modiſes and cuſtomary payments in the croſs bill ther modyjcs. 
mentioned. ' 


The coſts, and all further directions, to be reſerved till after a n 
the trials ſhall be had. 
A trial was accordingly had on the cuſtom of ſetting out the — gary _ 
tithe bay, in which a verdict was given for Fane; and the plaintiff's 41 to be ſet ont 


372 
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againf 

SOUTWWELL 3 
et Contra. 

and as to the o- 
ther diſputed mo- 
duſes the parties 
come to an 2. 
greement, 


The Court de- 
cree the tithes of 
hay, except in 
Cook's Marſh and 
King s Weſion ; 


and order the 
defendants to 
account for tithe 
hay accordingly. 
The moduſes of 
1s. 44 and 2% 
in lieu of tithe 
hay diſallowed. 

The croſs bill 
diſmiſſed with 
coſts, as to the 
tithe hay. 

The ſmall tithes 
dt cret dpurſuant 
to the agreement 
betweerithe par- 
tics 3 


and the feveral 
mrdujes eſtabliſh- 
Wiz. 


except as to the 

tithe milk and 
_ Calves in Com ton 
Greenfield. 


DECRERS IN TITHE CAUSES 


counſel, in the croſs cauſe, informing the court, that the 
parties did not proceed to trial on the mdufſes ſet up in the croſs 
bill, but that they had come to an agreement with the vicar 
touching all their demands by the bill. 


On the eleventh of November 1736, upon reading the decree 
and the verdict for the tithe hay; and on hearing counſel for 


all parties; 


Taz CovurrT decreed, that the immemorial uſage or cuſtom 
within all the ſaid pariſh of Henbury, excepting 2 Marſh 
and the tithing of King's Melon, for the occupiers of land in 
the ſaid pariſh, except as before excepted, to ſet out the tithe 
of hay, when taken in kind, in dry hay, made by ſuch occupiers, 
be confirmed, eſtablithed, nd obſerved for the future in the faid 
pariſh; Har the defendants to the ſupplemental bill do account 
for the tithe of hay according to the ſaid cuſtom, with coſts 
at law and in this court on the faid ſupplemental bill ; Har 
the defendant Braſey do likewiſe account for the reforial tithes 
as demanded by the original bill, with coſts, for and in reſpect of 
the ſaid great tithes; THAT the origina/ cauſe be continued in 
the paper till after the report; a xD THAT 2% cet bill as to the 
defendant Fare be diſmiſſed, with coſts, for and in reſpect of tithe 
hay, and without coſts, as to all other matters. 


As to the defendant Gardener, the vicar of Henbury, the 
counſel, as well on the part of the plaintiffs in the croſs cauſi 
as of the defendant, conſenting and admitting that there were 
in the tithings of Hoods y Stowwick, Redwick, Northwick, Lau- 
rence- Weſlon, and Compton Greenfield in the faid pariſh, the 
ſeveral moduſes of one penny, payable yearly at Egfler, for every 
ancient orchard, to the vicar, as a medus for all manner of 
fruits ariſing thereon ; and the cuſtom of tithing calves 
In the faid tithings of Henbury, Stowick, Redwick, Nerthævicl, and 
Lawrence M gſton; and alſo the modi ifer payable in the tithing 


of Compton Greenfeld, of one penny tor every ancient orchard; 


and one penny for every ancient garden, in lieu of tithe fruit 
and herbs, as in the ſaid croſs bill is mentioned; and the ſaid 
plaintiffs waiving the trial at law, IT is ORDERED BY THE 
CourrT, by the conſent of the plaintiffs in the croſs cauſe, and 
the defendant Gardener, the vicar, as far as in them lies, that 
the ſame be confirmed and eſtabliſhed; and by the like conſent 


that the croſs bill, as to offering throughout the ſaid: tithings, 


and as to the mod: e of tithe milk and calves in Compton, de 
diſmiſſed as againſt the ſaid defendant, without coſts 3 and that 
each party, in all other reſpecis, ſhall pay his own coſts. 


Ja. RerxoL ps. 
Law, CARTER. 
| WX. Tuoursox. 
> | Wu. For TEscct. 
| CoLCuEsTE 


— -- + A. Dn _ --. 
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DURING THE REIGN OF GEORGE THE SECOND. 


CoLcHESTER againſf RUSSELL, 
Glouceſterſhire, 27th May 1736. 


HE plaintiff was an inhabitant and occupier of lands in the 

pariſh of Feftorry, in the county of Glauceſter, and the 
defendant was vicar of the ſaid pariſh. The object of the bill 
was to eſtabliſh the following moduſes, FirsT, one penny for 
every ancient garden, at Zajrer yearly, or ſo ſoon after as de- 
manded. SECONDLY, one penny for every milch cow kept and 
depaſtured therein, at Zafter yearly, in lieu of tithe milk of 
ſuch cow. TrirDLY, one halfpenny for every calf, weaned 
and bred up in the pariſh, in full for the tithe of ſuch calf. 
FoukTHLY, fivepence a pipe for all fruit made into cyder, and 
ſo after that rate for a greater or leſs quantity, . 


The vicar denied the modu/es, and inſiſted on tithes in kind. 
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FasTrn Trau 
9. Gro, 2. | 


The vicar of 
W:fthury, in 
Glouceſter ſhire, is 
only entitkd ro 
1d a-year for 
every ancient 
garden, in licu 
of tithe fruit and 
herhs; to 1d tor 
every cow in 
lieu of tithemilk: ; 
and to 5d. a pipe 
of cyder, in lie u 
of the tithe of 
the apples of 


- Whichitis made; 


Tas CovurT diſmiſſed the bill with coſts, as to the modus for 
every calf weaned and bred up in the ſaid pariſh, | 


As to all the other moduſesr, iſſues were directed to try the 
fame as laid and alledged in the bill, 


The validity of the three ſeveral modu/es was accordingly 
tried by a ſpecial jury, and a verdict was found for the plaintitf; 
but on the ninth of November 1736, the Court directed a new 
trial, on the firſt and third iſſues, upon payment of colts, 


Tat Cour eſtabliſhed and confirmed the modus of one 


penny for every milch cow depaſtured in the pariſh, in lieu of 
the tithe milk of ſuch cow, and ordered, that the ſame be ob- 
ſerved in the ſaid pariſh. 


A new trial was accordingly had, on the firſt and third iſſues, 
and another verdict given for the plaintiff, 


The Court thereupon. confirmed and eſtabliſhed the modufes 
for the garden,.and the pipe of cyder, as laid and alledged in 
the bill; and ordered that the ſame be, for the future, ſtrict] 
obſer ved in the ſaid pariſh. | 


STEERS, Widow, again BRASSIER, 
Kent, 21ſt July 1736. 


HE bill ated, that the plaintiff's huſband was ſeiſed in fee 
of ſome part or ſhare of the rectory of M eſterbam, in the 
county of Kent, and of all the tithes of corn and grain ariſing 


but he is enti- 
tled to the tithes 
of calves in kind, 


Ta Id. Trau, 
10. Gro. 2. 


tor of Witerbamg 
in Kent, and not 
the vicar, is en- 


titled to the tithes of tazes cut green, and given to cattle, or cut green and harveſted, and made ini 


winter fodder in the nature of hay. 


b 3 upon 
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See Hodgſon v. 
Smith, ante, 21. 


came before the court. I he bill tated, 


DECREES IN TITHE CAUSES 


upon the farm called Court Lodge Farm (a); and that being ſo 
ſeiſed, in April 1731 he made his will, and deviſed to the 
plaintiff his intereſt therein ; that he ſoon afterwards died; and 
that ſhe had thereby become entitled to the ſaid tithes of corn, 
and had ever ſince his death taken the ſame in kind, or received 
ſome compoſition in lieu thereof, except for the tithes of tare, 
as hereafter ſet forth ; that the defendant Brafſier had, for ſever: 
years paſt, occupied ſeveral acres of the ſaid farm; that he had 
ſowed part thereof with tares or vetches, and had cut ſome of 
them and carried them off to feed his horſes with ; that 
he had cut the other part, and made the tares into dry and 
winter fodder, but had not ſet out the tithes thereof, or com- 
pounded for the ſame. The bill therefore prayed a diſcovery 
of the number of acres he had ſowed with tares ; how many he 
had cut green and carried off to feed his cattle with ; and how 
many he had cut and made into dry winter fodder ; and what 
the value of the tithes thereof amounted to; and that the 
defendant Lewis, the vicar, may ſet forth whether he claimed 
any and what right to the tithes of the ſaid tares. 


The defendant Braſſier ſaid, that he occupied ſeveral acres of 
land part of Court Lodge Farm, and had ſowed the ſame with 
tares, part of which he had cut green to feed thoſe cattle with 
which he kept for the plough ; and that he had not ſet ont th: 
tithes thereof, becauſe no tithes of tares when cut green to feel 
cattle of the plough with had ever been paid or demanded in 
the pariſh ; that he had cut the reſidue of the ſaid tares, and 


admitted the ſeifin of the teſtatot; 
that he had made his will, and deviſed 
the lands as tated in the bill; but they 
denied, that the plaintiffs were entitled 


() In Hilary Term, 4 Geo. 2. the 
cauſe of Walraven v. Beckett and others 


that T. Weymark, deceaſed, was, at his 


married Mercy W, 


death, ſeiſed in ſee ſimple of lands part 
af Court Lodge Farm, and of the tithes 
of corn and grain yearly i 


win 
| thereon ; that on the 29th of 4 4 


1711, he made his will, and deviſed to 
the defendants, his three 3 
the ſeveral eſtates in the pariſh of 
Wefterbam, called Hill, Lamb- 
pitt Fields, Park Field, Hep Garden Field, 


the Upper Mofiland ice, and 
Sippel E hold to them, their 
heirs and aſſigns, equally ; that he alſo 
deviſed to the plaintiff, Mercy Weymark, 


his daughter, and her heirs, all his other 


eſtates; that he died in November 
1711 : and that the plaintiff, who had 
rh, was thereby 


| become entitled to the tithes of corn 
And grain ariſing on Court Lodge Farm; 


nx count for the ſame, The defendants 


and prayed that the defendants might 


to the faid tithes, becauſe, as the teſt et 
was ſeiſed of the ſaid lands and tithe: 
the tithes had either merged by unity 
of poſſeſſion, or had paſſed to them, 
the defendants, by the teſtator 's will.— 
The Court ordered the bill to be 
retained, and gave the plaintiffs liber 
to bring an ejectment againſt the de- 
fendants to try their right to the tithes, 
An ejectment was accordingly brought; 
and, aſter à very long hearing, a vcr- 
dict was given for the plaintiffs. The 
Court, on the cauſe coming on for fur- 
ther directions, decreed, that the plain- 
tiff's right to the tithes be eſtabliſhed; 
that the defendants ſhould pay the 
coſts at law only ; and that they ſhould 
account for the tithes of all the com 


and * which had ariſen on thei 
lands lying in the faid pariſh, | 
pa 
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had made them into dry fodder in the nature of hay; that he STrzzs 
had ſet forth the tithes thereof, and had given the plaintiff 8 
notice thereof, but that ſhe had refuſed to take the ſame away; 
and that the vicar, he believed, took them away. He denied 
that he had ever pretended that the tithes of tares in the pariſh 
belonged to the vicar 3 and ſaid, that he had never known that 
tares cut green, and harveſted, and made into dry fodder, 
had paid tithes, or that the ſame had ever been demanded 
the impropriator, or that any payment had been made in lieu 
thereo ; 
The defendant Lewis ſaid, that he had been vicar of the 
pariſh for twenty-nine years paſt, and was, as ſuch, entitled, by 
an endowment, to all ſmall tithes, and to the tithes of hay 
and that if any tithes were due for tares cut green, the ſame 
belonged to him, they being in the nature of herbage or agiſt. 
ment tithes z and being endowed with the tithes of hay, he was 
alſo entitled to the tithes of tares cut and made into winter fod- 
der, 
The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined, except on the part of the vicarz and upon 


hearing counſel, and on full debate; 


Taz Cour ordered Braſſier to account for the value of the But ſee Hayes v. 
tithes of thoſe tares which he had cut green and fed his cattle Dowſe, Bund. 
with; and the vicar to account for the value of the tithes of the 0 
tares which Braſher had cut and made into dry winter fodder, — . 
and which the vicar had carried away; the defendants to pay 


the plaintiff her coſts, | 
The deputy reported, that there was due from Braſſier eight 
ſhillings for tares cut green, and from the vicar ſixteen ſhillings 
for the tares he had carried away; and on the ſixteenth of June 
1737, the report was ratified and confirmed. 
f * ReynoLDs. 


Aw. CaRTER, 
„Wu. THOMSON. 
WM. For TESCUE. 
y Tarn, Tram 
FLETCRER againſt RYE. — 


Northamptonſbire, 4th Fuly 1737. 


THE vicar of Blakefley, in the county of Northampton, claimed The vicar of 
the vicarial tithes of Kirby Fields and New Cloſe for the year # —_— in 
1731, and ſtated the cauſe of Pettifer v. Yeoman in the year 1698 — 9s 
ſmall tithes of Kirby Feldt and New Cio ſ an kind, 
Bb4 for 
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- _ - DECREES IN TITHE CAUSES 
hr thotithes of the Gene lands, on which atriel was had, and the 


tithes were decreed (a). 


The defendant Colman ſaid, that he had, for ſeveral years paſt, 


rented of Kir 
were called Kirby 
2 Holme or 
823 ield were part 


— Jas, 


Homeward Field and Ki 
welds, the New Cloſe, the Horſe Cloſe, and the 
" Holme ; that the ſaid 
of the eſtate of the diſſolved boſpital of 


Frauen, nnd. as ſuch by law exempted from the 


Helm, which 
Holme and 


The defendant Ay bids that he had been ſeiſed in fee of x 
le 


cloſe. of paſture, d the Upper 

wood and a cloſe, called the 

the ſame being 

and Man 12 

were ir 
"ofleffions afor 

ro tithes. 


Ground, a ſpiney or c 
fs Lone und the Gere Gros 


of Kirby Homeward Field,and alſo of Ram Ch. 
divided into three 
Fields, and infifted that they were part of the 


» and as ſuch exempted from the payment 


parts, all which he owned 


The other defendants put in the like anſwer, and ſaid that 
they were tenants to the defendant Nye. 


The plaintiff*s counſel, on the hearing 


that the exemption or diſ 
defendants was not fully and 


11 


title being admitted by the deſen 


of the cauſe, objected, 
from tithes inſiſted on by the 


ightly laid ; and the plaintiff's 


t's counſel ; 


Tux Covnr, on reading the proofs, ordered the defendants 


(a) On the un of July 1699, Trinity 
Term, 11. Wi ettifer, then vicar 
of ZB in the of N, 

ten, filed id bill in the court of exche- 
quer againſt Teomens,claiming the tithes 
of Xirly Fu, and —— 7 The 
defendants admitted, that they were in 
poſſeſſion of the ſaid fields and cloſe ; ; 
and infiſted, that the faid lands were 
oy of the 2 of the hoſpital 


of Se. 
tac on priory —— nt 4 Lanier? : 


t. Hen. 8. the » or - 6 grand rior 

— convent, were in poſſeſſion of the 
ſaid lands, and then held them tithe 
free ; that the ſaid lands had been held 
tithe free, while they remained in the 
hands of the crown, and in the hands 
of the patentees of the crown from the 
time of the ſaid diſſolotion to the filing 
of the ſaid bill ; and that no tithes in 
kind, or any thing in lieu thereof, had 
ever been paid for the m. Tut Coun'r 
on reading a decd, dated the ninth of 
February 1693, derween J. Watt: and 
wed - ana err ent 
441 ; 


. Nn for the vicarial tithes ariſing on Kirby Fields and New 


a pardon of alienation of Eaſter Term, 
in the twenty-ſecond year of Fame: the 
Fin; directed an iſſue upon the ſtatute 
2. & 3. Edw, 6. c. 13. ; the only que 
tion on the trial to be, Whether the 
* 5 called Kirby Fields and New 
** Cloſe, be diſcharged from the pay- 
« ” tithes, or not.“ A trial was 

ingly had, and the jury found, 
6 4 that e ſaid grounds are not — 
charged from, tithes, but ſubj 
* the payment thereof.” The 2 
ant a ＋ for a new trial, which wa 
refuſ, | oe fo e who tried the cauſe 
being full tizhed with the verdid: 
and the d _ on the cauſe coming 
oh 3 directions, was, on the 
ei of February 1 
account for the values = the tithes de- 
wang 1 bill. The _ 
Rl orty-four poun 
oa lg owed were due for 
of five years ; and, on the 
— of October 1700, the 


col 
report, without 36 
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+ The deputy made his report, dated the twelfth of Firenze 
Of — on the twenty- ſixth of Geber 1738, was — T 
with | | | . 


1 MsRrEDITE againff BLASHFIELD ; ef e Contra. Tin. Tex, | 


* 11. Geo. 2. 
Radnorſhire, 27th June 1737. 
THE rector of Bl:thvaugh, in the county of Radnor, claimed The owners of 
all the great and ſmall tithes of Monaughton Farm and part Menangdton 
of Cocdy yd Common. Farm, in the pa- 


 riſh of Blah. 
The defendant faid, that he occupied Monaughty 
part of which lay in the pariſh of Blethvaugh and part ir 
grille z and he ſet up a modus of ten pounds a-year payable to the year, by half. 
plaintiff in lieu of tithes, offerings, and oblations. yeardypayments, 
at Mane 


V. Choſe the landlord of the farm, filed his bill againſt Mere Cin, to the 
dith and Blaſhfield, ſtating, that he was ſeiſed in his demefne as of fee rector of the faid 
of and in the lordſhip of Blethvaugh, and of the manſion-houſe Frith, in lieu of 
called Menaughton, with the lands thereunto belonging; and that jm 
he had demiſed the ſame to the defendant Blaſh /d; and he ſet on the faid farm. 
up the ſaid yearly payment of ten pounds in lieu of all tithes in 
kind, oblations, and offerings, ariſing from the ſaid meſſuage, 
lands, and premiſes, as payable by the occupier or occupiers 
thereof ; and, averring that no tithe in kind had ever been paid 
for the ſame in the memory of man, prayed that the ſaid modus 
might be eſtabliſhed. 


The defendant Biaſhfeld admitted, that the modus had always 
3 till the defendant Meredith refuſed to accept the 


The defendant Meredith did not admit the modus ; and ſaid, 
that he had heard that the ſaid ſum had been paid to his prede- 
ceſſors; but that the ground called Cocdy Moneck did not be 
to Monaughton ; and inſiſted, that tithes in kind ought to be pai 
for the ſame, as well as for the eſtate at Monaughton, and alſo 
for a parcel of land, called Smith's Green, lately incloſed and held 
by Rabil. | 


Tax Court directed an iſſue, «© Whether or not there is, 
“ and hath been, a cuſtom beyond the memory of man, that all 
« and every the occupier and occupiers of the capital — 
« or tenement, and manor houſe, called by the name of Mo- 
* naughton, with ſuch parts of the lands and grounds, with the 
« appurtenances thereto belonging, as lie in the pariſh of 
4 Blethvaugh, have paid, or ought to pay, and, whether there 
« hath been due and payable yearly, at or upon the twenty- 
« fourth day of June and twenty-fifth of December, or ſo ſoon 
« afterwards as the ſame has been demanded, to the rectors of 
1 the rectory of Blethvaugh aforeſaid, or their leſſee or leſſees — 

aL 
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Mxzzzp1Ta & the time being, the ſum of ten ds, and no more, 
\pracfertuy ; © by even and equal portions, for and in lieu of all tithes in 
4 Gave. 3 « kind, oblations, and offerings 3 and, whether the ſaid ſum of 
« ten pounds has been conſtantly, and time out of mind, taken 
v and accepted by ſuch rectors of the ſaid rectory, their leflee or 
cc leſſees for the time being, as a modus for and in lieu of all the 
« tithes whatſoever, and all the oblations and offerings growing 
< or ariſing from the ſaid capital meſſuage, lands, and premiſes, 
« or due or payable by the occupiers or occupier thereof; and, 
« whether no tithe in Kind hath been paid for any matters 
« ariſing upon the ſaid premiſes within the memory of man ?” 


The iflue was accordingly tried, and a verdict, on full evi. 
dence, given, that there was and had been ſuch modus paid and 
nx accepted in the manner as ſet forth and inſiſted on in the croſs 

bill. 


The cauſes came on for further directions on the twenty. 
eighth of June 17383 and upon reading the po/ea of the ver. 
dict, with the indorſement thereon relating to the common or 
paſture called Cocdy Monack having been fed and depaſtured by 
the cattle of other occupiers of land within the pariſh of Bleth. 
vaugh, as well as the occupiers of the ſaid Monaughton Farm; 
and on hearing counſel ; and on full debate of the matter 


Tax CourT ordered the original bill to be diſmiſſed with 
coſts; AXD THAT the modus, as herein before and in the croſs 
bill ſet forth, be eſtabliſhed, with coſts .both at law and in 


equity. 


Tarn, Tzxxs HiLLs againſt BAGNALL. 


G10. 
5 | Kent, 16th June 1737. 


The rector of F HE plaintiffs, as owners and occupiers of lands in the pariſh 
Frittenden, in 1 of Fritienden, in the county of Kent, ſtated, that, by imme- 
—_— = , 'morial cuſtom, there had been paid by half-yearly payments, at 
of 4d. an acre for Michaelmas and Lady Day, to the rector of the pariſh, by every 
all lands, except Occupier of lands therein (except woodland), fourpence an acre 
woodlands, in as a modi in lieu of tithe bay, graſs, and paſture, and all ſmall 
lieu ofthe tithes tithes. (except flax) yearly ariſing upon their lands, and after 
of grafhay,pa” that rate for a greater or leſt tity of land 

ture, and ali ſmall gr T3048 n. 

a. ne rector ſaid, that he had purchaſed the perpetual advowſon 
of the ſaid rectory, and, denying the ſaid modus, inſiſted, that he is 
entitled to all ſmall tithes, and to the tithe of hay and paſture 
yearly ariſing therein, in kind, I, 


Taz Cov, upon hearing counſel on behalf of the plaintiff, 
and no one appearing for the defendant, confirmed — 
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bliched the faid modus z and on the twenty-ſeventh of October Hirzz 


27, the decree was made abſolute. | .__ _ 
NY | | Jar RETNoI PS.. r. 
aw. CaR TER. 
Wu. Trouson. 
WX. FokTESCUE. 
; X Tarn, T 
TALBOT again SALMON IE. 


Cheſhire, 20th June 1937+ 


HE bill ſtated, that the Bi Litchfield and Coventry being The biſhop of 
T ſeiſed, in right of his bie e of om rectory impropriate Led and Co. 
of 1 3benbury, in the county of Cheſbire, by indenture of leaſe, 40, 8 
dated the twenty - ſeventh of April 1726, granted and demiſed ba; — I” 
to Sir 5 Leighton one moiety of a houſe, barn, and croft therein, the hamlets of 
and allo all the tithes of corn, grain, hay, and pulſe, growing Charlton, Zlacken. 
within the townſhips, villages, and hamlets of Charlton, Blacten- 8 _—_ 
ham, Er. within the ſaid pariſh, to hold to him and his heirs for Pains wins 
three lives, at a certain yearly rent; that the ſame were mort- 4ury, in Cheſtire, 
gaged by Sir Edward to B. Hoare, whoſe title thereto becoming 
abſolute, the plaintiff purchaſed the ſame of him by indentures 
of leaſe and releaſe dated the twenty-ſixth and twenty-ſeventh 
of March 1734, and thereby became entitled to the premiſes 
and to the tithes of all hay within the ſeveral hamlets. 


The defendants appeared, and, except the defendant Salmon, 
put in their anſwers, and denied that the plaintiff is entitled to the 
tithe of hay in the ſaid hamlets, They admitted that they held 
lands in the hamlets, and that they had hay therefrom ; and 
they ſet forth the quantities and values of the ſaid hay, and the 
ralue of the tithe z and infiſted, that no tithe hay, or any ſatiſ- 
faction in lieu thereof, had ever been paid for the lands in their 
occupation, or for any other lands within rhe ſaid pariſh or 
the titheable places thereof, except Szabley and Willa/ton ; for the 
tithe hay of which places a modus is payable. 'They further 
ſaid, that they belieyed that the biſhops of the dioceſe in which 
the pariſh of Vylonbury lies were formerly entitled to the tithes 
thereof; but how ſuch title accrued they have not been able to 
diſcover ; and that they cannot ſet forth particularly the ground 
of the exemption of hay from paying tithe. 


The plaintiff replied ; the defendants rejoined; and witneſſes 
were examined on both ſides ; and upon hearing counſel on 
both ſides ; and reading the ſeveral depoſitions in the cauſe ; 
the leaſe, dated the twenty-ſeventh of April 1726, from the 
biſhop of Coventry to Sir Edward Leighton, of the tithes of corn, 
grain, hay, and pulſe, in the pariſh of I yboubury; a leafe and 
releaſe, dated the ſecond and third of May 1726, from Sir 
Edward to Mr. B. Heare, being a mortgage of the ſaid leaſ e 

tdithes; 
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The rector of 
Great Frorfpam, 
in Nor ſoll in ſiſts 
en taking his 
tithes in kind ; 
and Rates, that 
the deſendant 
worked his 
plough in Great 
Franſham, and 
—— the 
horſes in Litthe 
Frarfſpeom and 
in Dunham ; 
that he was enti- 
tled to the tenth 
mealof milk, and 
to the tenth calf; 
but that the de- 
fendantpretend- 
ed a ſpecial mode 
of tithing milk, 
The deſendant 
ſays, there is a 
cuſtom to make 
the ninth even- 
ing s milk, when 
ſkimmed, andthe 
tenth morning s 
unſkimmed, 
from the ninth 
of May to the 
firſt of Auguſt, 
into t- checics, 
and one whole 
meal's milk into 
one checſe, and 
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tithes ; other leaſes ; a decree, report, &c. of forecloſure in this 
court, Haare v. Leighton, dated the. firſt of. December 1729; 2 
copy of a furyey of the manor of Mybonbury, taken the twenty- 
ſecond of March 1646; a decree, dated the fifth of Fuly, in the 
fourth year of 2 the Second, Lord Carrington uv. Maflall ; 
alſo. a. decree, dated the ninth of July, in the eighth year of 
William the Third, Medley v. Talmey; and upon full debate of 


the matter; 


Tax Court ordered the defendants to account for the tithe 
of all the hay which they ſeverally had upon the lands which 
they reſpectively occupied in the ſeyeral townſhips, villages, or 
hamlets, for the time demanded by the bill; and on the twelfth 
of May 1740, the deputy's report was confirmed with coſts, 


. BuRSLEM againſt SPENCER ; , e Contra. 
Nor folk, 8th May 1738. 


T* rector of Great Franſbam. in the county of Norfolb, elaimed 

all the tithes thereof in kind; and ſtated, that the defendant 
had, from Lammas 1735, occupied a graſs farm in the pariſh, 
and had depaſtured thereon milch cows, a great number of 
unprofitable cattle, and ſeveral horſes which had been uſed for 
the draught and plough during part of that year in another part 
of the ſaid farm lying in other pariſhes, to wit, in Little Franſbam 
and Liſtle Dunham ; and that the ſaid cows had calves. The bill 
alſo ſtated, that of the milk of the ſaid cows there was due to 
the plaintiff the tenth meal — the time they yielded milk in 
the ſaid year, and the tenth calf uf the ſaid cows, and a propor- 
tionable tithe for the draught horſes and unprofitable ſtock; 
but that the defendant pretended, that the plaintiff was entitled 
only to the ninth night and tenth morning's meals from Jay 
Day to Lammas Day. The bill therefore prayed a diſcovery of 
the quantities, qualities, and values of his titheable matters and 
things, and an account and ſatisfaction for the ſame. 


The defendant ſaid, that no ſuch tithe milk as demanded by 
the bill had ever been paid in the pariſh ; but that, time imme- 
morially, there had been paid, by every occupier of lands 
therein, the whole tenth morning's meal of milk mixed together 
with the milk of the night before, the cream being firſt taken off 
from the ſaid night's milk, of all their reſpective cows, from the 
ninth of May to the firſt of Auguſt every year,. made into checſe, 
called two meal cheeſes, and delivered to the rector of the ſaid 
pariſh at his houſe in Great Franſham aforeſaid, on Lammas Don 
yearly, or ſo ſoon after as demanded by the rector; and allo 
one whole meal of milk of their ſaid cows made into a cheeſe, 
and delivered to the ſaid reQor at the place aforeſaid on 


deliver the hrt on Lammos Day, and the ſecond on Whit Mendez, at the parſonage, in lieu of ibe 


uche milk of the whole year 3; Cro. Elz. 60g. 


Whitſun 
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Whitſun Monday yearly, or fo ſoon after as demanded by the faid Besstz= 
rector; and that the ſaid cheeſes were ſo delivered and accepted againſt 
in lieu of all tithe milk ariſing in the faid pariſh. The defendant 7 3 
alſo ſaid, that he believed that there were other tithes, not TY 
demanded by the bill, which were not payable in kind, particu- at there are 
larly the tithe of chickens, for which there was yearly payable at he 2 
Faſter two eggs for every cock, and one egg for an hen. He and one egg tor 
alſo ſaid, that he claimed a cuſtom of paying no tithe in kind for every hen, at 
hearth wood, honey, and apples, but in lieu thereof an hen, Ee, in lea 
called a loak hen, on Saint Thomas's Day yearly. He admitted, — Chicks 
that the plaintiff was rector, and entitled to the great and ſmall *' 
tithes of the pariſh in kind, except as aforeſaid ; and that he had, petri * 
for fifteen years paſt, occupied a conſiderable farm in the pariſhes = awe D So. 
mentioned in the bill; but he ſaid, that he could not ſet forth lieu of the tithes 
the value of the tithes of that part lying in Great Franſbam, oi firewood, bo- 
for that he had, for ſeveral years, compounded for the ſame, A7 applcs 
except for the loak hen, eggs, and Zafter offerings, and had paid Ki ht4 x 
4 the fame to Lammas 1735 3 and he ſet forth the quantities and 
t qualities of the titheable matters during the time demanded by 
the bill. He admitted, that he had paid tithes in kind of milk He admitted, 
for twenty cows laſt year, which, he ſaid, was in his own chat he had paid 


ly 

f * * a 
r wrong, as tithe milk was not due; and that he could not ſet . 
t 

n 

l 


my Fwo TY FF ww <= 


W 


. - > kind; but ſiid 
forth the value of the whole tenth morning's milk mixed as it waz in 7 


aforeſaid, He inſiſted, that no tithes were due for draught own wrong ; | 
horſes, yearlings, and two year olds ; and that he had been and inſiſts, ro | 
always ready to pay his juſt dues, and had paid all his great and tithes are due for 


0 
a ſmall tithes to Michaelmas laſt 3 and that, in the year 1728, he as 1 
2 came 1 an agreement for the ſame with the plaintiff for twelve two — 
; pounds a- year. 
d The defendant filed his croſs bill; and ſet forth the parti- The defendant 
7 cular lands, and the quantities of cattle he had fed thereon, and _ — um 
p inſiſted that no tithe milk was due in kind, and he ſtated the 4d andy, _— 
| cuſtoms and modrfes as in his anſwer to the original bill, 

The rector anſwered, and denied the ſame; the plaintiff -_ "4208 
7 replied ; the defendant rejoined ; and witneſſes were examined | 
Ce in both cauſes ; and upon hearing counſel for all parties; and 1 
ds reading ſeveral depoſitions; and on full debate 50 
er : 1 
5 Tut Cour directed an iſſue to try, before a ſpecial jury, the Ives directed _ 
v validity of the ſaid modus and cuſtom of milk and loak hen; 5 3 = 3 == 

1 . . . uſes eu ct z 

e, H. C. except as reſpected the lands in the occupation of 2 ad lack 1 
id ce. | A 
7 Tu Couꝝ r further ordered the defendant to account for the The defendant ö 2 
lo tithes due for his calves and unprofitable cattle depaſtured there ted to pay 


a ith 
during the time demanded by the bill ; the deputy remembran- Kher 


cer to enquire, whether the proportion of the defendant's cattle barren c.tue ; 

be uſed for the plough depaſtured on the defendant's lands in the but tobe allowed 
ſaid pariſh of Great Franſham, were more than ſufficient to * Pep « 
Cultivate the ſaid lands, and how many more; the goits to be plough the — 


reſerved 
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Bun zun reſerved as to the ſaid matters; and the original bill as demanding 
seis; tithe of the yearlings and two year olds, to be diſmiſſed with 
; we . , 

e 2 Contra, Coſts ; ſo much of the original bill as demands tithes of 
The bil as to Chickens to be diſmiſſed with coſts to the time of filing the ſpecial 
yearlings and replication z and the modus of eggs in lieu of chickens, ſet 
1 olds up and inſiſted on by the defendant's anſwer to the original bill, 
The modes as to and alſo by the croſs bill, to be eſtabliſhed with coſts to the time 
chickensallowed Of the plaintiff Bur/lem filing his ſpecial replication, 
and eſtabliſhed. 

A verdit a- A trial was accordingly had; and the jury found a verdiqt 
gainit the eit: againſt the cuſtom as to the tithe of mill, and for the cuſtom as 
a yr favour of to the loak hen, | 

that as to firewood, boney, and apples 


The tithes of TRE CourT therefore ordered the defendant to account for 
=—_ decreed in hig tithe of milk with coſts ; that ſo much of be original bill 25 
The bill as to demands tithes of hearth uod, os and apples, ſhall be diſmiſſed 

firewood, honey, With coſts in equity; that ſo much of the crof7 hill as relates to 


and apples, dif- the tithe milk, and the modus ſet up in lieu thereof, ſhall be 


e an diſmiſſed with coſts at law and in equity; and that the madus of 

bed 3 a loak hen ſhall be eſtabliſhed, with coſts both at law and in 

mitſed. equity, as to ſuch part of the croſs bill as ſets up the ſaid modi 

The modus of the a loak hen. 

Dal ben eſta- ; h 

diſhed. The deputy made his report, dated the firſt of Februr 
1739 ; and upon reading the ſame, the Court ordered it to be 
ratified and confirmed with coſts. 


AND ir was FURTHER OKDERED, that ſo much of the original 
bill as demands tithes of cattle uſed for the plough by the 
defendant ob his farm be diſmiſſed with coſts. 


Coux xs, Chief Baron, 
. CarRTER, Baron, 
PARKER, Baron. 
Waichr, Baron. 


Hreany Teak | WarLtns againſt PAYNE. 


ta. CEO. 2. 
Eſſex, 8th February 1738. 


The vicar of TH bill ſtated, that J. Briſiou and another being ſeiſed in 
Prittlewwill, in 

Ker, and vet Pritile tuell, in the county of Eſſex, and to the great tithes ariſing 
| — 5 in the ſaid pariſh, demiſed the Gag to the plaintiff for twenty- 
the tithes of c- one years; and that, for ſeveral years before the ſaid leaſe, the 


wer ſeed,the fame plaintiff was tenant at will of the ſaid great tithes, and receives 


being 4 ſa al the ſame in kind, except when the ſame were compounded for 


tithe. a a wk 
3 C Bund. 364. that by virtue of the ſaid leaſe, he had collected all great tiths 


S.C.Comy.633- and fee Skin. 341. a. Mod. 41. 3 Lev. 365, 
n 2 - ? a 


fee ſimple, and entitled to the rectory impropriate ei 
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in kind or by compoſition, except for two years, when the de- 
fendant occupied ſeveral acres of land, and 


rape ſeed ; that the tithe of clover hay, and clover and rape feeds 
great tithes ; and that the defendant ought to have com- 
pounded for the ſame, or to have paid them in kind, but which 


w clover thereon, 
which he cut and made into hay, and alſo had clover ſeed and 


he had refuſed, under ſome pretences, to do. The bill there- 


fore prayed an account of the ſame, and that the defendant might 
fatty the plaintiff for the tithes thereof, | 


The defendant Payne admitted, that, in the faid years, he had 


occupied a farm, called Milten Hall; and he ſet forth the quan- 
tities of his titheable matters thereon ; and inſiſted, that no 
tithes were due for clover ſeed ; for that he had no clover hay 
in the year 1735 3 and that in 1736 the plaintiff had received his 
tithe in kind of the ſame ; and that the aftermath being pre- 
{erved for ſeed was, in the ſame year, cut and thraſhed for feed, 
for which no tithe was due. He denied that clover ſeed, rape 
ſeed, or the aftermath of clover was a great tithe ; but inſiſted, 
that they were ſmall tithes, and payable to the vicar z and there- 
tore as he had paid the vicar his compoſition for the ſame, he was 
not anſwerable to the plaintiff for the tithes either of clover ſeed, 
rape ſeed, or the aftermath or ſecond cutting of clover graſs. 
The defendant alſo inſiſted, that there had always been an im- 


memorial cuſtom in the ſaid pariſh for the owners or occupiers of i 


Milton Hall Farm to pay four ſeam of wheat and forty ſhillings 
to the vicar, in lieu of all ſmall tithes, and to take ten acres 
of hard corn and ten acres of ſoft corn tithe free ; and 
that he had paid the aid compoſition to the vicar for the ſaid 


years. 


Theplaintiff replied ſpecially to Payne anſwer, and thereby 
waived his demand to the tithe of rape feed. | 


The defendant rejoined ; and witneſſes were examined on 
both ſides 3 and the cauſe came on the twenty-ſecond of 
February 1137 ; when it was ordered to ſtand over on payment 
of five pounds coſts of the day, to make the vicar a party there- 
to. The bill being amended accordingly z 


The defendant Underhill the vicar, admitting that the great 
tithes were due in kind to the impropriators or their tenants for 
ſuch lands as were ch le therewith, ſaid, that the defendant 
Payne held Milton Hall Farm, and that he believed there was 
ſuch a cuſtom as ſtated in his anſwer, He inſiſted, that the tithe 
of clover ſeed was a vicarial tithe, and that for thirty years-paſt 
he had, as vicar, received the tithe of clover graſs when cut for 
ſeed ; and that the ſaid tithe had always been paid to him, 
as vicar, until the plaintiff interrupted him; and he inſiſted, 
that the tithes, as well of clover as clover ſecd and rape ſeed, 
vere vicarial or ſmall tithes, eſpecially if produced after mowing 

the 
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Waizns the clover graſs in the ſame year (if cut for ſeed), 
. dof the ſecond math (if cut for ſeed), when the tithe of the 
ö —— of fack clover had been paid in the. ſame year in 
Tue plaintiff replied ſpecially to this anſwer, and thereby 
waived his demand to the tithe of rape ſeed. 8 
The defendant rejoined, and witneſſes were examined on 
bath fides z and now upon hearing counſel on both ſides, and 
reading the proofs, and on full debate; | 


Tae Covx r was of opinion, that the tithe of clover ſeed is a 
\ ſmall tithe, and belongs to the vicar of the pariſh ; and there. 
fore ordered, that the bill be diſmiſſed with coſts, 
| J. Couxxs. 
Law. Cakrzx. 
W. Tnousox. 
Thos. Parks, 


rw. Tram, BzRNEY againſt RozBerrTs. 


13. G0. 2. 
Norfolk, 5th Fuly 1739. 
The reQor of T HE rector of Hetbenſett, in the county of Norfolk, claimed 
Hetherſet, in the tithes of all corn, grain, hay, ſeeds, milk, calves, ſheep, 
Norfolk, is enti- pigs, lambs, wool, hops, and other great and ſmall tithes, and 
tled to the tithes after offerings, from Michae/mas 1736, ariſing on a farm in the 
of milk, fruit, ©; 1 : 
and wood, in ſaid pariſh in the defendant's occupation, | 
222 The defendant admitted that he occupied a houſe and lands 
in the pariſh ; but denied that the rector is entitled to tithes 
of milk, fruit, or wood in kind; and he ſet up three moduſer 
in lieu of the tithes thereof. 
The plaintiff replied; the defeudants rejoined ; and witneſſes 
were examined. on both ſides, | | 
The plaintiff's counſel objected, that the defendant had not 
properly infiſted on any modus by his anſwer ; which objection, 
on _—_ anſwer, and hearing the defendant's counſel, was 
QVer- N 


On reading the depoſitions z a terrier in 1709 z one of the 
tenth of June 1628 z and on full debate; 


Tax Coua r ordered iflues to try the validity of the med, 
as laid and infiſted upon by the defendant in his anſwer. 


FixsT, Whether there is and hath been, for time out of mind, 

a cuſtom in the pariſh of Hetherſett, for the pariſhioners thereof 

to pay to the rector for the time being, on the firſt, of Augs/ 

yearly, or ſo ſoon after as the ſame was demanded, twopence 
3 


for 
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tor every milch cow and calf, and one penny for every fallow 


cow, as a modus for and in lieu of all the tithe of milk ariſing 
or accruing within the ſaid pariſh ? 


St conDLY, Whether the pariſhioners of the pariſh of Hetherſet 
have, for time immemorial, paid, and ought to pay, to the rector 
of the ſaid pariſh for the time being, on the firſt of Auguſt yearly, 
or ſo ſoon after as the ſame is demanded, one penny, called 
ruit money, for every orchard, as a modus for and in lieu of all 
tithe of fruit ariſing or accruing ? 


TainDLY, Whether the pariſhioners of the pariſh of Hether/et 
being houſekeepers have, for time immemorial, reſpectively paid, 
and ought to pay to the rector of the pariſh for the time 
being, on the firſt of Auguſl yearly, or ſo ſoon after as the ſame 
is demanded, one penny, called hearth money, as a modus for and 
in lieu of all the tithe of wood felled or cut by them reſpectively 
within the ſaid pariſh, and uſed for firing in their reſpective 
houſes and families ? 


A trial was accordingly had, before a ſpecial jury, on the ſaid 
three iſſues, and a verdict was found for the plaintiff, 


Tas Cour ordered the defendant to account for his tithes 
of milk, fruit, and wood, during the time demanded by the bill, 
with coſts both at law and in this court. 


— — rm — 


Tanz Corporation or BurY SAINT EDMUNDS Tarx. Texicy 


again EN ANs. 
Suffolk, 2d July 1739. 


HE bill ſtated, that Jamer the Firſt, being ſeiſed in fee, in The corporation 
right of his crown, of all manner of tithes, both great and of ZLury Saint 


ſmall, as well predial and perſonal as mixed, ariſing or renewing + 
within the lordſhip of Bury Saint Edmunds, in the county of / 


7 
and the two pariſh churches thereto belonging, in Bury aforeſaid, 
vith all their rights, members, and appurtenances, which for- 
merly belonged to the late diſſolved monaſtery of Bury, or to the 


Edmunds, in Su 


We propriators of 
Suffolk and the precincts and territories thereof, and of the Sit Mary's and 

ories and vicarages impropriate of Saint Mary and Saint James, Saint James", in 
Bury, claims the 
ſmall tithes of 


abbot and convent there, did, by letters patent reſpectively dated j- ag 
the firſtof July in the ſixth, and the ſeventeenth of September in the 5g. C. Bunb 245. 
twelfth year of his reign, give and grant all and fingular the ſaid S. C. Comy. 643. 


premiſes to the aldermen and burgeſſes of the ſaid borough of 
Bury Saint Edmunds to hold for ever ; that they being ſo entitled 
did, by indenture, dated the ſecond of April 1724, demife to 
the plaintiff Vrigbt all the tithes of corn and grain, and all other 
great tithes ariſing, &c. within the bounds, &c. of the ſaid 
borough and the titheable places thereof, except upon certain 
Ends, called Eaftgate, Barns, and Green Howe, for eleven years, 

Yor. II. C c a8 
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Tur gas alſo all- ſmall tithes within the town of Bury Saint Edmund 


Con rosario and the titheable places thereof; that the defendant Evans had, 
1 from Lady Day 17 4, occupied ſeveral parcels of ground lying 
* * within the lordſhip of Bury Saint Rdmundt or the titheable places 
Evaxs, thereof, and had thereon turnips, carrots, and clover which 
ſtood for ſeed and was mowed, tares which were cut and made 

into ſtover, and ſeveral other titheable matters, which he 

had ſevered and converted to his own uſe, without ſetting 

out the tithes thereof, or making any ſatisfaction for the fame, 

The bill therefore prayed, that the defendant might be decreed 


to account and ſatisfy the plaintiff for his tithes due. 


The def:ndant The defendant ſaid, that he was a ſtranger to the ſeveral letters 
ſays, that the patent, but believed that the plaintiffs, the aldermen, &c. or 
eld ow dis their leſſees, might take the tithes of corn and grain within the 
— - town of Bury, called Almeners tithes, and that they did not til! 
the monaſtery of lately take any other tithes ; that the tithes of corn ani grain 
Bury at the time might be demiſed to the plaintiff Wright, but that he did not 
CENCE know that the ſmall tithes were fo demiſed; that, during the 
| ofnoſmaitihes dime mentioned in the bill, he had occupied Ido, or Oldhall Farn, 
or any thing in formerly part of the poſſeſſions of the diſſolved monajery cf 
lieuthereof, have Bury at the diſſolution thereof; that he alſo occupied other 
82 And z and he ſet forth the fame, and the quantities, qualities, 
Ae _ and values of his titheable matters thereon ; and ſaid, that the 
that the laid aldermen, &c, or their leſſees, are entitled to the tithes of corn 
farm is tithe free and grain on all the ſaid lands; and that they had been duly ſet 
as if a deed of qut and taken by the plaintiff right in kind, but that no imall 
Na or ring tithes had ever been paid for the faid lands; though he could nc 
" ſet forth how the ſame were exempted z but he inſiſted, that as 

no ſmall tithes, or any ſatisfaction for them, had ever been paid 

or demanded, they are tithe free; that the tithes thereof had 

been duly releaſed to the owners of the ſaid lands; and tha: 

the long enjoyment of the faid lands free from ſmall tithes 

was evidence of title of exemption, and may be inſiſted on 

againſt the plaintiffs, who are lay imprepriators, in the ſame 

manner as if an ancient grant or conveyance thereof hal 

been made to the defendant, or to thoſe under whom he claims, 


and could be produced, 


The evidence The plaintiffs replied z the defendant rejoined z and vitneſſes 
read. were examined on both fides; and upon hearing counſel 
and reading the aforeſaid two grants of James the Fir/? to 
the ſaid corporation; the leaſe from them to the plaintiff 
Wright ; a particular out of the augmentation office, dated 
the tenth of Fuly, in the thirty-ſeventh year of Henry the Eight", 
of lands parcels of the poſſeſſions of the late diſſolved monaltery 
of Bury Saint Edmunds ; the ſurrender of the abbot and convent 
of the ſaid monaſtery to Henry the Eighth, dated the fourth 
of November, in the thirty- firſt year of his reign ; ſeveral depoli- 


tions on both tides ; and after long debate on both ſides ; 7 
BZ 
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Tax CourT declared, that what had been inſiſted on by the The Court of o- 
deferidant, or on his behalf, was not ſufficient to exempt him 
from the payment of the ſmall tithes ariſing on the ſaid lands fo 
occupied by him as aforeſaid ; and that the ſaid defendant ought non decimande e- 
to pay ſuch ſmall tithes ; and ordered the defendant to account ven againſt a lay 


for the tithes demanded by the bill accordingly, 


J. Courxs. 
Law. CARTER. 
Tos. PARKER, 


Barrow again Pigrce. 
Wiltſhire, 19th February 1739. 


pinion, that the 
defendant can- 
not preſcribe in 


impropriator z 


and decree the 


payment of the 
tithes according» 
ly. | 


Hir Ar Tram 


13. GE. 2. 


N bill ſtated, that A. Knighton being ſeiſed in fee of the The impropria- 


parlonage impropriate or free chapel of Norrige, in th 
e 


county of „ 


1 


ltr, and of all tithes great and ſmall ariſing therein, 


the plaintiff became tenant to him for the ſame ; that the 
bners of the ſaid tithes and their leſſees had always received, to the mall 
and ought to receive the tithes of the ſaid chapelry; that the 
defendant had, for two years paſt, occupied Norrige Farm, and 
kad ploughed rhe Sheep Down, part of the ſaid farm, and ſowed 
the ſame with wheat, the produce of which he had carried away the tract of land 
without ſetting out the tithes thereof; that he had; on other parts 
of the ſaid farm, depaſtured barren and unprofitable cattle, and 
had alſo had ſeveral lambs and catves, and quantities of fruit, 
milk, wool, pigs, poultry, eggs, and bees, for which he ought to the precincts of 
have paid tithes, The bill therefore prayed a diſcovery of what the chapely, 

titheable matters and things he had on the ſaid farm and Sheep 
Down, and the values thereof, and for an account and ſatisfaction 


of the ſame, 


The defendant admitted, that, in the ſaid years, he poſſeſſed 
Nerrige Farm, in the pariſh of Upton Scudamore (except forty 
acres Which he never rented), and the Sheep Down, which lies in 
the pariſh of C:xfley, but not, to his knowledge, within the 
precincts of the chapelry of Nerrige. He ſaid, that he had on the 


laid Sheep Down and on Nerrige Farm ſeveral titheable matters 
and things; that he rented the Sheep Down tithe free ; that no 


ſmall tithes had ever been paid by the occupiers of Norrige Farm ; 


July 1137, 


Cc2 


* he had duly paid his great tithes ariſing thereon excluſive of 
tre Sheep Down ; that he knew not that the ſaid Down ever 

_ to the ſaid farm, or that the plaintiff was entitled to 
the mall tithes of the ſaid farm, or to the tithes of the 
Sheep Down ; and that he had never demanded the ſame until 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
Fere examined on both fides ; and upon hearing counſel on both 


des 3 


tor of the free 
chapel of Nore 
rige, in Vilt- 
Hire, is entitled 


tithes of Norrige 
Farm in the pa- 
riſh of Upten 
Scudamore ; but 


called the Sheep 
Down, in the 
pariſh of Core 
ieh, is not within 
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againſt 
Pizacs, 


Hit ART Tru 
13. Geo. 2. 


The impropria- 
tor of Mountne- 
Hr, in Eßer, 


Claims t.tucs in 


The deſendant 
lays, twat his 
laneswereparcel 
of the priory of 
regular canons of 
the order of St. 
Auguliine, and 
that they 
are diſcharged 
the pay- 
nent of titlies 
by unity of poſ- 
Hen. 
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ſides; and reading ſeveral depoſitions ; and an indenture, fignel 
E. Buckler, dated the ſeventh of Fuly 1736 3 and on debate; 


Tas Court ordered the defendant to account for the ſm; 
tithes ariſing on Norrige Farm. | 


The Court alſo directed an ifſue to try, Whether the tat 
« of land, called ihe Sheep Down, in the defendant's poſſeſſion, or 
« any and what part thereof, lies within the parſonage imyro. 
« priate or free chapel of Norrige ?” 


The trial was had, and a verdict given for the defendant, 


The plaintiff not proceeding on the account before the deput, 
the cauſe was ſet down, at the defendant's requeſt, in Triny 
Term, but was adjourned at the requeſt of the plaintiffs counſd 
to obtain the report; and the defendant obtained the repom 
dated the ſecond of December inſtant ; and upon reading the 
decree, report, and paſtea; and hearing counſel on both ſides; 


Tux CovkT ordered the report to be ratified and confirmed, 
that the defendant do pay to the plaintiff ſeven pounds for hi 
ſmall tithes ariing on Norrige Farm, with coſts in reſpect of the 
ſmall tithes z and that as to the demand of the tithes of the $4 
Down, the bill be diſmiſſed with coſts at law and in this cour, 


Lonp PETRE again JonnsoN. 


Eſſex, 21½ February 1739. 

HE impropriator of Mountneſyng, otherwiſe Gynge aum 

in the county of Eſex, claimed all tithes, both great ai 
ſmall, ariſing therein, from Michaelmas 1734. 


The defendant inſiſted, that the plaintiff was not entitel 
to the tithes of the lands he held in the pariſh, the ſame having 
been extinguiſhed by unity of poſſeſſion, for that the recioy 
together with the ſaid lands, formerly belonged to the dillon 
monaſtery and priory of regular canons of the order of vai 
Auguſtines in T hobey, in the {aid county; that the prior, at it 
time of the diſſolution of the monaſtery, in the ſixteenth years 
Henry the Eighth, was ſeiſed of and entitled to the ſaid Jancs% 
part of the demeſnes belonging to the manor of Thobey, to wlid 
the monaſtery was entitled, together with the advovin 
and patronage of the church of Saint Leonard Mountenay, other 
wife Mountneſyng ; that the ſaid monaſtery or priory bett 
ſo diſſolved, the reftory, manor, and demeſne lands 0 
ſeiſed into the hands of the ſaid king; tha. he, in right cf 
crown, held the ſaid lands freed and diſcharged of tithes ur 
the twenty-firſt of December, in the ſeventeenth year of his ©: 
that he then granted the ſaid manor and demeſne lands, d- 
ther with the rectory and tithes, to Cardinal Volſey ; 2 
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Cardinal held the ſaid lands freed and diſcharged of tithes until 
he was attainted in Michaelmas Term, in the twenty-firſt year of 
Henry the Eighth, when the ſame were again ſeiſed into his 
majeſty's hands; that the king, on the twenty-fourth of 
December, in the twenty-ſecond year of his reign, granted the 
faid manor and demeſne lands to Sir R. Page and his aſſigns for 
life, free and diicharged of tithes ; that the reverſion being in 
his ſaid majeſty, he, on the twenty fourth of April, in the 
thirty-firſt year of his reign, granted the ſame, for the conſidera» 
tion of two hundred and forty pounds, to V. Berners and 

his wife, and their heirs, for ever, who enjoyed the ſame 
tithe free; that from the ſaid V. Berners and Dorothy Berners 
the ſame, by ſeveral meſne conveyances, became veſted in G. 
Briſell, under whom the ſaid defendant held and occupied the 
ſame, as tenant at will, diſcharged of tithes. The defendant 
therefore hoped that he ſhould not be accountable to the plaintiff 
for the values of the tithes, but have the benefit of the matters 
aforeſaid, and alſo of the act 31. Hen. 8. in the ſame manner as 
if he had pleaded the ſame in bar. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on the part of the plaintiff ; and upon hearing 
counſel on both ſides z and reading the defendant's anſwer ; 
and ſeyeral depoſitions on the plaintiff's behalf ; and alſo the 
letters patent under the great ſeal, dated the twenty-fifth of 
January, in the thirty-ſeventh year of Henry the Eighth, whereby 
the faid rectory of Mountneſyng, and the tithes thereto belonging, 
together with the tithes of the deme/ne lands of the manor of 
Tbabey, late parcel of and belonging to the late difſolved priory 
of Thobey, were granted by the ſaid late king to Sir William Petre 
and his heirs for ever, and under whom the plaintiff claimed the 
ſame; alſo a copy of an inquiſition taken the eighth of Auguſt, 
in the ſeventeenth year of the late king, whereby the ſaid 
manor and demeſne lands, rectory, and tithes were ſeiſed into 
his majeity's hands on the diſſolution of the ſaid monaſtery 
or priory z and a copy of another inquiſition taken the 

day of „ in the year of the ſaid 
king, whereby the ſaid premiſes were again ſeiſed into his 
majeſty's hands on the attainder of Cardinal Wolſey ; and on 
full debate of the matter; | 


Taz CourT ordered the defendant to account with and 
ſatisfy the plaintiff for the values of his ſeveral tithes, which he 
had arifing on the ſeveral lands and ground: occupied by 
him in the ſaid pariſh, and che tithcable places thereof, demanded 
by the ſaid bill, | 
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Lonn Prat 
9 
Jon xsox. 


The evidence 
read, whereby 
it appears, that 
the rectory of 
Mountneſyrg,and 
the demeſnes of 
the manor of 
Thobey, of which 
the lands in 
queſtion were 
ſaid to be part, 
were conveyed 


to the plain. N. 


The tithes de- 
ciced, 
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Tax. Trau, PorPLEWELL againſf CANEY ; et e Con:ra. 


14. GO. 2. | 
| Yorkſbire, 23d June 1740. 


Theundertenant FE bill ſtated, that the Duke of D ire, being ſeiſed of the 
of the lefſees of impropriate rectories of Thorn and Hatfield, in the county of 
r York, and the houſes, tithes, barns, and glebe lands therein, 
propriator of did, by indenture dated the fourteenth of October 1728, Jet the 
Thorn and Har- ſame to the plaintiffs Popplewel{ and Healy, to hold for eleven 
Feld, in York years, at fix hundred pounds a year; that they, by the (aid leaſe, 
eee yrs became entitled to all the tithes and eccleſiaſtical dues payable 
incloſed from ibe in the ſaid pariſhes ; that being ſo entitled, they, on the fifteenth 
common fields and day of the ſaid month, demiſed the ſame to the plaintiff Fact/n, 
of the uninc!ol- who entered upon the ſame at Lady Day, and thereby became 
— pg: entitled to receive all tithes and dues from the ſeveral occupiers 
and farmers of lands therein; that the defendants had, for 

ſeveral years paſt, occupied ſeveral acres of ground incloſed from 

the common corn fields in the pariſh of Thorn, on which they hal 

_ ſeveral titheable matters and things ; that they had depaſtured 

dry and unprofitable cattle on their ſaid lands, as well as on the 

Commons belonging to the ſaid rectories; but that they had 

refuſed to account with the plaintiff for the great and ſmall tithes 

thereof, or to make him any recompence for the ſame. The 

bill therefore prayed, that they might ſet forth the quantities, 

qualities, and values of their titheable matters, and account with 

the plaintiff Fack/on for the ſame, „ 


The defendant The defendant Canby denied all knowledge of the plaintiff's 
Canby ſays, that title; and ſaid, that for four years paſt he had occupied New 
Now _ and Chfe and Gwyne Cleſe; that the ſaid cloſes were formerly part 
— 1 of a cemmon feld ; that he had them as meadow, and had hay 
common fields 3 therefrom, and had depaſtured thereon milch cows ; and he jet 
and that there is forth the quantity and value of the hay he had made thereon ; 
a modus of ad. and inſiſted on a modus of twopence an acre in lieu of the tithes 
1 = thereof, averring, that the ſaid modus had always been accepted 
thereof ; until the year 1730; that he had tendered the ſame to the 
and à nde: in Plaintiff Jackſon 3 and that he had refuſed to receive it, He 
neu of tithe alſo admitted, that he had kept a number of cows z and he {ct 
wilk of 14. a forth the quantity and value of their milk, and infiſted on a nd 
cow ted there of one penny for each cow, in lieu of the tithe milk, averring, 
og that the faid moduſes had always been accepted until the year 
1730, and that the plaintiff Fackſon had accepted of the ſame 

A du of 1d. from him. He alſo admitted, that in the year 1733 he bad 
an acre in Lev depaſtured Great Middle Marſh Cleſe with unprofitable cattle 
cf tithe Lay and and he ſet forth the value of the agiſtment of ſuch cattle; and 
po 8 * inſiſted, that when the ſaid field is mowed or depaſtured with 
Cui. unprofitable cattle, a du. of only one penny an acre, in lieu of 
the tithe of hay and agiſtment, is due; and averred, that be 

; was 
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was ready to pay the fame. He alfo admitted, that for the ſaid 
years he had occupied a houſe, garden, and orchard ; and that he 
had not paid any tithes for the ſame ; and inſiſted, that a modus 
of twopence halfpenny is due in lieu of ſuch tithes. He alſo 
admitted, that he had a dove- houſe, and pigeons, and pigeons 
dung therein; and he ſet forth the value and tithes thereof; 
but inſiſted, that as he had not ſold any of the ſaid pigeons or 
pigeons dung, no tithes are payable for the ſame. He alſo 
admitted, that he had kept ſows which had pigs ; and he ſet 
forth the numbers and values; but infiſted on a modus of one 
penny for every litter of pigs not exceeding five, and for every 
litter exceeding five, twopence; and averred, that he had ten- 
dered the faid modus to the plaintiff Fackſon, He alſo admitted, 
that he dwelt with his family within the ſaid rectory; but 
inſiſted, that only twopence is due as an Eaſter fring for every 

ſon above the age of fixtcen in his family; and that he had 
paid the ſame yearly, He alſo faid, that in the year 1730 he 
occupied twenty-ſix acres in Dirch Marſh; that he had Lepa 
tured part thereof with young cattle, and was willing to pay the 
tithe for the ſaid agiſtment; that the other part of Ditch Marſh 
laid fallow ; that the three following years the whole of it was 
ſown with corn; and that he had paid the tithes thereof. He 
alſo ſaid, that he had, in the year 1733, occupied Double Brig 
Cle ; that he had depaſtured thereon, amongſt his cows and 
draught horſes, four young beaſts ; and that he was ready to 
pay the tithe of agiſtment of the ſame. He alſo admitted, that 
during the faid years he had occupied five acres, and better, in 
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A modus of 21d, 
a-year for houſe, 
garden, and or- 
chard. 


That no tithes 
are due for pi. 
geons or pigeons 
dung not ſcld. 


A modus of 1d. 
for every litter 
of pigs not ex · 
ceeding five,and 
2d. for every lit. 
ter exc.eding 
that number; 


2d. a-year for 
Eafter offerings 
for cach perſon, 


That tithes are 
due for Ditch 
Mufþ 


and Double B,. ig 
Cl 


A modus of 2d. 
an acre fo: Eaze 
lards and Old 


Falandi, and three acres and a half in O/d Jugs ; that he had 5,,, in lau of 
uſed them ſometimes as meadow, and had at other times depaſ- uine hay and 
tured thereon unprofitable cattle z and infiſted on a modus of paſture. 
twopence an acre in lieu of the tithes of hay and of the agiſtment 

of unprofitable cattle upon the ſaid lands; and which he averred 

he had rendered to the plaintiff. He alſo admitted, that in the A md of 14. 
year 1730 he had occupied Laer Aiddle Marſh Cigſe, and had *U ee _ 
Cepaſtured the ſame with unprofitable cattle 3 and inſiſted on a * 55 — 
maaus of one penny an acre for the ſame, which, he ſaid, he had wp Gy. 
paid to the plaintiff Fackſen; and that the fame had been 

accepted by him. He alledged, that he had occupied no other 

lands fave what were ſowed with corn; and that he had no other 


ttheable matters than as aforcſaid. 


The defendant Cutts ſaid, that the defendant Canby died in the The defendant 
year 1735 z and having appointed him ſole executor, that he ana jr en 
had adminiſtered to the teſtator's will; and that he referred to j,gant Canby, 
his anſwer. The defendant further ſtated, that he had, for ſix inũſts on a mo 
years paſt, occupied Old Fugs Cloſe, and had, in each of the ſaid 4 of 24. an a- 
years, mowed the ſame ; and, admitting that he had not ſet out 9 * 1 
the tithe hay, inſiſted on a modus of twopencs an acre for the — 
ſame. | _ 
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Por rrxwũWũ1 EL The defendants Foſter, V. ene y, and Capon, ſaid, chat they knew 
, nothing of the plaintiff's title. 


CAN AY; : 

t Contra, The defendant Feſſer admitted, that for four years paſt is 
The defendant had occupied Church Cloſe Meadow and New Cloſe ; and ſaid, 
Fe, inſiſts that they had formerly been incloſed from a common field, and 
2 A 8 o that ſhe had made a quantity of hay thereon ; and ſhe inſiſted 
Church Cliſe and On a modus of twopence an acre in lieu of tithe hay, which, ſhe 
New Cliſe, ard ſaid, ſhe had tendered. She alſo admitted, that ſhe had occupied 
2d. an acre for Bottom Old Field; and that ſhe had mowed the ſame; and in. 
BattomOld Field. ſiſted on a modus of one penny an acre. 

A modus of 1d. The defendants Fofter and Veney admitted, that they had 
hong 3 milch cows; and ay ſer Ck Ihe numbers, quantities. — 


value of the tithe of milk; but inſiſted on the ſaid modus of one 
penny for each cow. 


A medus of ad. The defendant Fofler admitted, that ſhe poſſeſſed Long Hadi 
vg _ — Cigſe, Tweenbridge Moors, and Land End Clefes ; that ſhe had hay 
"ture of , therefrom, and had depaſtured them with unprofitable cattle ; 
Lang HaddyCloe, but inſiſted on the ſaid modus of twopence an acre ; and ſhe 
Tweezbridge averred, that ſhe had tendered the ſame, and that the plaintiff 
2 ö had received the ſaid modus for Tweenbridge Moors. She alſo 
Che = 24d admitted, that ſhe occupied an houſe, garden, and orchard ; 
a-year for and inſiſted that a modus of twopence halfpenny only is due, and 
bouſes,orchards, that the plaintiff had accepted of the ſame. She alſo admitted, 
and gugdcens. that ſhe kept a dove-houſe ; but ſaid, ſhe had not fold any 
» pigeons, or the dung, except of two; but ſhe inſiſted, that no 
tithes were due for the ſame. As to Hater offerings, the anſwered 

as the defendant Canby had done. 


The defendant Cafſen ſaid, that he had depaſtured ſheep in 
the ſaid pariſh ; and he ſet forth the numbers in each year; 
but ſaid, that he had paid the plaintiff the full tithes of the wool 
and lambs thereof, and alſo for his Eger offerings, 

The other de- The defendants Fefter, Veney, and Caſſen, put in their anſwer: 
8 to the amended bill, and ſet forth the particular quantities of 

lands held by them, and the products thereof, for the time 
demanded ; and inſiſted on the ſaid moduſes of one penny and 
twopence an acre for hay, and the modus in lieu of tithe milk, 
&c. as in the former anſwer. 


1 


and a ned of The other defendants put in their anſwers to the like effed, 
xd. ſer a iwarm and ſet up the ſaid meduſes, and a modus of one penny for each 
and, 1d for ſwarm of bees one penny for a cow; one halfpenny for a calf; 
tor a call. and faid, that no monthly tithe was due for ſheep ;z and inſiſted 


on the ſaid 'medyfes for cows, milk, calves, and pigs. 


The dihaiage The defendants filed their croſs bill againſt -h Earl of Portnurt 


fie a dete bill and the ſeveral plaintiffs in the original bill, ſetting forth, 
a ainſt the in- - * 


$4<34ator and His leſſees, and inſiſt on the following moduſes : bat 
| | · 
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that they were inhabitants and pariſhioners of Thorn, and Porerawaas 
inſiſting that the following modyſes are payable to the owner or (* | 
farmer of the ſaid r<ftory, in the lieu of the ſeveral titheable 3 
matters and things following, viz. Pius, that the Moores on the , 24. l ve 
north fide of KAirebridge Cauſeway, the Haddes End, the in 1 * 
parcels of ground called the Fields. the Old Fugs, the Land's End bay and herbage 
Chſer, Wike Clijes, Swanland Cl:ſes, Bradholme Cloſe, High for the North 
Faland's Cloſes, Afpfield Cloſes, within the Park Bank and the 8 7 = . 
Land Ends in the Common Fields, have immemorially paid, at the 0% Jugte 
Eaſter yearly, a mod: of twopence for every acre thereof when the Land's Bd 
depaſtured with dry and unprofitable cattle, or uſed as meadow, 2%, and Aþs- 
in lieu of tithe hay, herbage, paſture, and agiſtment. — 8 2 i 
SECONDLY, That the occupiers of the Hort on the ſouth fide gejas of Thorn 3 
of Kirkbridge Cauſeway, the occupiers of the Low Grounds on both 2 
fides of Low Ealand's and of Middle Marſh, Sir Hugh FordalPs —_— 3 
Cloe, and Zabel Cleſes, without the ſaid Park Bank, have paid Mens, the Low 
one penny for every acre thereof when depaſtured as aforeſaid, Grounds, the 
THIRDLY, That the occupier of every ancient meſſuage or — os 
dwelling-houſe with an orchard and garden, or either of them, aud - 0 
thereto belonging, or without, has immemorially paid, at Eaſter Cioe ; 
yearly, a modus of twopence halfpenny, in lieu of all tithes of %%, 21d aer 
ſuch meſſuage or houſe, and the garden or orchard if any.— for every houſe, 
FovkxTHLY, That there hath been immemorially due and garden, and or- 
payable, at Eaſter yearly, the following moduſes or cuſtomary h 
payments, viz. for every litter of pigs not exceeding five, a modus athiy, id. for five 
of one penny; if exceeding five, twopence, in lieu of all tithes PiS, and ad fora. 
of ſuch pigs ; for every inhabitant of the age of fixteen or — — 
upwards, twopence for an Eaſter effering ; for every calf, one ,coings ; 
halfpenny, and a cow, one penny, in lieu of tithe milk and 
calves ; for every foal, one penny; for every brood of goſlings = we 
not exce ding five, one penny, and if more, twopence, in lieu of 
tithe goſlings; for every cock, two eggs, and one egg for every ** a co 
hen, in lieu of tithes of chickens and eggs; and for every ſwarm 14. - 
, 8883 ry 1d. fcr a. foal 3 
of bees, one penny, in licu of tithe of honey and wax; that all the 
faid modyſes had been conſtantly accepted by the impropriators, 8 
owners, or fat mers of the ſaid rectory, in lieu of the tithes of the for how ; and 
above-mentioned titheable matters and things, until the year 88 
1730; and that they had always been ready to pay the ſame; 
but that the defendants had endeavoured to break through the 
lame, and to compel the payment of tithes in kind. The croſs 
bill therefore prayed, that the plaintiffs might be at liberty to 
examine their witneſſes to prove the ſaid meduſes, and that the 
lame might be eſtabliſhed by this court. 


The defendant Fackſen ſaid, that he believed ſeveral com- The lefſee of the 
poſitions had been made by the farmers of the ſaid tithes tithes ſays, there 
with the occupiers of lands within the ſaid rectory, from time to d dur 21d. 3. 


time, for their tithes ; but he inſiſted, that ſuch compoſitions u 3 


a maſter; 1d. fer a child; 7d. for a ſervant; and 1! ha 1 every coltage. 
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had been frequently varied, and not eſtabliſhed as moduſer and 
that tithes in kind were due ; and he ſet forth his title to the 
tithes ; but denied that he had ever infiſted on three ſhillings 
and fourpence for Eaſter offerings ; and faid, that he believedthe 
Zaſter offerings and houſe dues are as follows, viz. twopence half. 
penny fox a meſſuage; twopence a- piece for the maſter and 
miſtreſs z one penny for every child ; and one halfpenny for 
every ſervant ; and for every cottage, three halfpence, payable 
by the occupiers at Eaſter yearly ; but that ſuch payments had 


deen included in the compoſitions made for ſmall tithes, He 


The impropria 
tar infifts upon 
the great tiube: in 
E. 


admitted, that the plaintiffs were willing to pay the ſaid madiſa, 
if he, the defendant, would have accepted of the ſame, 


The Zar! F Portmore inſiſted, that he was entitled to tithes in 
kind for all the titheable matters in the bill mentioned; and he 
ſet forth his title to the ſaid rectory, and ſaid, that the ſame was 
conveyed to him ſubject to a leaſe formerly granted to the 
defendants Popplerveil and Healy ; that the ſaid leaſe does not 
expire till Lady Day 1740; and that he is not entitled to the 
ſaid tithes until that time, He alſo inſiſted, that if any perſon 


who had formerly collected the tithes had accepted any compo- 


The deſendants 


* 


decreed to ac. 
count tor the de- 
} altu;ing of ha- 
ren Cattle on the 
Commons ; 

and on Ditch 
Marſh and Dou- 
ble Briggs ; 

ior the tithes in 
Kindof hop poles 
and willows cut 
on the land; 
for wheat in 
kind z 


ſitions for them, no modus ought to be thereby eſtabliſhed, 
N. B. The defendants Pepplervell and Healy's anſwer is not 


ſtated in the decree. 


The plaintiffs in both cauſes replied z the defendants rejoined ; 
and witneſſes were examined for all parties; and the cauſe came 
on to be heard the ninth day of June 1740, when the Court 
ordered the cauſes to ſtand over, with liberty to the plaintitts in 
the croſs cauſe to amend their croſs bill, by inferting therein the 
word «© owners j* which being amended accordingly, the cauſe 
came on to be further heard on the twepty-third of June 1740; 
and upon reading the ſeveral proofs taken in the cauſe; 
and upon heaping what could be further alledged by counſel for 


all parties; 


Tut Court ordered all the defendants to ſeverally account 
with the plaintiff Jachſen for the tithe of agiſtment of all Ury, 
barren, and unprofitable cattle, by them ſeverally kept or 
depaſtured on any of the commons in the pleadings mentioned; 
that the defendant Cutie do account for the tithe Agiſtment of the 
dry, barren and unprofitable cattle kept and depaſtyred by bs 
teſtator the defendant Canby on the ſaid Commons or on Nitci 
Marſh and Double Briggs Cliſet, and pay the ſame to the plaintiff 
Juclſen out of his aſſets 3 that the defendant Caſn do likewile 
account for the tithes of hop-peles and wvillows by bini cut on 
lands by him occupied in the ſaid rectory of Thorn or the tithe- 


able places thereof; that the deſendant Stunniland do allo 1 
3 . ? cr 


„ 1 * 88 m 
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for the tirhe of het; that the defendant L. Veney do account Poryr awry 
for the tithes of agiſtment of dry, barren, and unprofitable cattle, 2 
by her kept and depaſtured on Fleet Grounds and Meeres Cloſes ; _— 3 
that the defendant S. Forfler do likewiſe account for the tithes of forthe — 

er turkies and ducks ; and that the defendants to the original of Flat Growes 
bill do pay to the plaintiffs their coſts for and in reſpect of the , Mere. 
aforeſaid ſeveral titheable matters and things for which they are 8 
hereby directed to account. 4 ducks in kin - 

| | wit 

Tae CourT alſo ordered, that all the defendants to the ori- The moduſcs of 
ginal bill do account for the tithe hay, paſture, and agiſt- nn 
ment of dry and unprofitable cattle for the grounds called — 
the Moors, on the north ſide of Kirkbridge Cauſeway, and — 
the Moors on the ſouth fide of the ſaid cauſeway, according to the North and 
the rate or modus of twopence by the acre for the Moors on the % Moorr,dee 
north fide, and one penny on the ſouth fide, and fo in proportion _— bad. 
for a greater or leſs quantity than an acre; but that the ſame is ſtatute — 3 
to be taken and paid according to the ſtatute acre, and without 


coſts in reſpect thereof. 


Tux Cava further ordered, that the original bill be diſt miſſed The bill diſmif 
as to the tithes of waol, pigeons, and pigeons dung, with ſuch _—— to pigeous 
coſts as relate thereto. 9 


And the following ſeveral ancient moduſes or cuſtomary pay- 
ments within the ſaid pariſh of Thorn, and alledged in the croſs 
bill, being admitted, | 


Taz Cour doth hereby confirm and eſtabliſh the ſame, The modus of 
and direct them to be for the future obſerved in the ſaid pariſh, 2d. an ace for 
ro wir, that the occupiers of the grounds called the Hadds, the = *—_ — 
Old Fugs, Sc. within the bank called the Park Bank, ſhall pay and dg as 
yearly, at Hafer, to the impropriator of the ſaid rectory, for the Low 
twopence by the acre for every acre of the ſaid grounds when Ce, Ge. in 
Jepaſtured with any ſort of dry and unprofitable cattle, or uſed _ oY 
as meadow, and ſo in proportion for a greater or leſs quantity, ſtabliſhed. 
in lieu of tithe hay, herbage, paſture, and agiſtment of ſuch 
grounds; and that the occupiers of the grounds called the. Low 
Grounds, &fc. ſhall pay, at Eafter yearly, one penny by the acre 
as aforeſaid, © 


Taz Cour alſo ordered, that the occupier of every ancient The modus of 
meſſuage or dwelling-houſe with an ancient orchard and garden, _ 2 o 
or either of them, thereunto belonging, or without, ſhall pay — 
Jearly, at Fafter, twopence balfpenny, in lieu of all tithes for the houſe, orchard, 

me; for every litter of pigs not exceeding five, one penny, and and garden, eſta- 
or more than five, twopence ; for Eaſter offering, twopence, bliſhed. 


and . zur The modus as to 
nd no more; for every calf, one halfpenny; and for the milk fiche, — 


of every ſuch cow, one penny, in lieu of tithe calf and milk; for „flabliſned. 

erery foal, one penny; and for every brood of goſlings not 1. meduſe 29 10 

; Eaf er offerings, calves, milk, cows, foals, and goſlings, eſtabliſhed, 
exceeding 
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Ferrari exceeding five, one penny, and more than five, twopence, in lieu 
. of tithe foals and goſlings; for every cock, two eggs, and for 
& C. Every hen, one egg, in lieu of all tithes of chickens and eggs; 

Thee modur as to and one penny for every ſwarm of bees, in lieu of the tithes of 


cocks, and hens, honey and wax. 


nnd bees, eſtabliſhed. 


The originalbil', TE Cour alſo ordered the defendants in the croſs cauſe to 
. N pay to the plaintiffs in the ſaid cauſe their coſts for and in reſ 
. whit of ; of the ſaid moduſes ; and that the ſaid original bill as to the demand 
. of tithe in kind of hay, &c. for which the ſaid moduſes are eſta- 
bliſhed, be, and the ſame is hereby diſmiſſed with colts for and 
2 in reſpect thereof. 
and the ſaid - Tyr CourT likewiſe. eſtabliſhed and confirmed the ancient 
. -—_ 8 8 Dm moduſes mentioned in the croſs bill, as the ſame are admitted by 
future. the counſel for the plaintiffs and defendants in the ſaid cauſe, 
but without coſts z and ordered and directed, that the ſaid 


ſeyeral modyſes be for the future obſerved within the faid 


pariſh. 
b, Tux Court directed iſſues to try, before a ſpecial jury, the 
2 8 following maduſes: 


— _ Finsr, The modus of twopence an acre inſiſted on by the 
in lieu of he croſs bill to be payable for the ſeveral pieces or parcels of land 
tithe bay and Called the Fields, Wke Cloſes, Bradholme Cloſes, and the Land; 
herbage of the E ndt, in the common fields of the ſaid pariſh of Thorn, in lieu of 
8 the tithe hay, herbage, paſture, and agiſtment of the ſaid 
"Cloſes, and he lands, as the fame are laid and alledged by the plaintiffs in the 


Land"; End, ' crofs bill, 


ah, The ddr SECOND, The modus of twopence an acre inſiſted on by the 
— _— anſwer of the defendant Canby, deceaſed, to the original bill, to 
Cloſe and Cue be due and payable in lieu of tithe hay ariſing on New Cle and 
Cloſe, Geoyne Cloſe, late in the occupation of the defendant Canby, as the 


ſame is laid and alledged in the ſaid anſwer, 


zaly, The medus THIRDLVY, The modus of twopence an acre inſiſted on by 
1 - the anſwer of the defendant S. For/ter to the original bill to be 
Church Cloſe due and payable for Church Cloſe Meadow and New Cloſe in her 
Meadrw and occupation, in lieu of the tithe of hay, as the ſame is laid 


New Cloſe. and alledged by the defendant in her ſaid anſwer, 


The Plains The plaintiffs in the * cauſe petitioned, that the cauſes 


ing = — might be reheard as to er offerings, the tithe of wool, and 


offerings, the tithes in kind for new orchards and gardens not covered by the 
tithes of wool, ſaid modus, as to which new orchards and gardens no directions 
and of zew er- had been given. On the thirteenth of November 1741, the 
cauſes were ordered to be reheard as to the ſaid matters upon the 
uſual depoſit of ten pounds; and the ſame being accordingly 
made; ö 


fre. 


The 


F 
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CS Ss wah, — TY 
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The cauſes came on the twenty-third of November 1741 to 
be reheard on the ſaid order; and on the return of the „es, by 
which it appeared, that THE FIRST 188UE was found for the 
plaintiffs in the craſt cauſe ; THE SECOND 1SSUE for the defend- 
ant Cutts 1 to the late defendant Canby) in the original 
cauſe ; and THE THIRD 18SUE for S. Forſter. 


Taz CovurT ordered the original bill to be diſmiſſed as to the 
demand of tithe hay ariſing on New Cle and Gwyne Cloſe, with 
coſts at law and in equity. 


Tax Cova alſo ordered the original bill to be diſmiſſed as to 
the demand againſt S. Forſter of tithe hay for Church Cliſe and 
New Cle/e, with coſts at law and in equity. 


Taz Court alſo ordered the medus of twopence an acre 
payable for the lands called he Fields, Wyke Cliſes, Bradholme 
Clofes, and the Lands Fnds, in the common fields of Thorn, in lieu 
of the tithe hay, herbage, paſture, and agiſtment of the ſaid 
lands, to be confirmed and eſtabliſhed. 


Tur Cour alſo ordered that the ſaid modus be, for the fu- 
ture, obſerved in the ſaid pariſh ; that the plaintiff's original bill 
be diſmiſſed as to the demand of tithe hay, herbage, paſture, and 
agiſtment, on the ſaid ſeveral pieces or parcels of land z and that 
the defendants in the original cauſe, and the plaintiffs in the 
croſs cauſe, have their coſts at law relating thereto. 


Tux Covar alſo ordered the decree made the twenty-third 
of June 1740 to be varied in the following particulars, 10 wit, 
the Court declare, that there is an ancient adus or cuſtomary 
payment within the ſaid pariſh of Thorn, and the titheable places 
thereof, that the maſter or miſtreſs of each family thould pay to 
the impropriator of the ſaid pariſh, his leſſee or leſſees, yearly, 
at Ea/ter, twopence a head for themſelves and each perſon in 
their reſpeCtive families, of the age of ſixteen years and upwards, 
for and as an {after offering; and order and decree, that the 
faid cuſtomary payment be, and the ſame is hereby confirmed 
and eſtabliſhed, but without coſts on either ſide, and be for the 
future obſerved in the ſaid pariſh; and it is referred to the 
deputy remembrancer to take an account of the ſame ; and that 
the coſts be reſerved as to the ſame, 


AND THAT the defendants Cooper and others do account for 


the tithe of apples which they had from their new orchards; the 
coſts to be reſerved. 


AXxD THAT the defendant Caſſon do alſo account for the tithe 
of the wool which he had from his ſheep ſhorn within the ſaid 
pariſh, &c, ; the coſts to be reſerved. 
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The original bill 
diſmifſcd as to 


the tithesof Neo 


Cloſe andGwyne' 
Uk 9225 
The faid bill dit. 
miſſed as to the 
tithes of Church 
Cloſe and New 
Cloſe 


The modus. of 
2d, an acre for 
the Fields, Vi. 
Cloſes, Bradbolme 
Cloſes, and the 
Land Ead, eſt a- 
bliſhed ; 

and ordered to 
be obſerved in 
fature 3 

and the original 
bill diſmiſſed, as 
to the tithes 
thereof, with 
ccits ; 

and 2d. a-year 
for every perſon 
in a family de- 
creed for Eafler 
offerings. 


The tithes of 
apples in new 
orchards de- 
creed, 

The tithes of 
wool decreed, 


_ DECREES IN TITHE CAUSES 
Porerawzlt TRAIN CoURT FURTHER ORDERED, that the ſaid former decree 
2 as to the eſtabliſhing the cuſtomary payment for Eaſter offerings 

2 TR therein mentioned; and the payment of coſts to the plaintiffs in 
the croſs cauſe in reſpect thereof; as to the diſmiſſion of the 

Coſts, plaintiff's original bill; as to the faid Zafter offerings, with coſts 
. in reſpect thereof; and likewiſe as to the diſmiſſion of the ſaid 
original bill as againſt the defendant Caf", as to the demand of 

tithe wool, with coſts in reſpe& thereof, be, and the fame is 

hereby diſcharged ; but that in all other particulars the ſame 

ſhall remain in full force and virtue. 


AND Ir 1s FURTHER ORDERED, that the depoſit of ten pounds, 
made by the plaintiffs in the original 'tauſe upon the rehearing; 
be returned to them; 


* F 


8 PorpIEwEILI again} HATFIELD ; ere Contra. 
| L Yorkſhire, 16th April 174t. 


The plaintiff, as THE bill ſtated, that the Duke of Devonſbire was ſeiſed of the 
leſſee of the im- impropriate rectory of Hatfield, in the county of York, and 
propriator of of the rectory houſes, tithe barns, glebe lands; and tithes, yearly 


Bramwith Hall Healy, together with all the tithes of corn, grain, and hay at 
8 Hatfield 12 ld, Woodhouſe Hatfield, Levell Stainforth, Dunſcreft; 
Park Guile Carr, Tud worth Farm, Bramwith, and the Ings, and all the tithes of 
Stamforth Jaga, wool and lambs, and all other ſmall tithes, within the ſeveral 
the Huddle places aforeſaid, for eleven years, at fix hundred pounds a- year; 
ome 5 Eee that the ſaid Popplewell and Healy, on the fifteenth of the ſame 
mouth, demiſed the ſame to the plaintiff Jactſn for the faid 

term; that Jackſon, by virtue of the demiſe, became entitled to 

the ſame, or to ſomething in lieu thereof; that all the 

defendants occupied incloſed grounds and common arable field 

lands in the ſeveral places above-mentioned, and had thereon 

various ſpecies of tithes, for which they refuſed to account. 


The defendants The defendants inſiſted on the following moduſes : twopencean 
—_— , _ acre, in lieu of the tithe of graſs or hay ariſing on the North Ing:, 
in leu of the and fourpence an acre in lieu as aforeſaid on Guile Carr, 
tithe hay of tie which was, about twenty years ago, water ſhaken, and very 
Nerth Ing: and poor and bad; and one penny an acre in lieu of graſs and hay 


Guile Carr, and growing upon the Ancient Grounds. They admitted, that ſuch 
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and admit, that they averred, that tithe in kind for hay on any of the Ancient 
tithes in kind are Land lying within the ſaid rectory had never been taken before 
2 the plaintiff*s leaſe. They alſo infiſted on a modus of one penny 
for each cow, in lieu of tithe milk; one halfpenny for every 
but ſay, there is a modus of id. a cow ; Ad. a calf ; and 1d. a foal. Ly 
; 
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talf z and one penny for every foal, payable at Eaſſer yearly; por rierte 


and that nothing had ever been paid or demanded for tithe 
herbage of unprofitable cattle as before mentioned. They alſo 
inſiſted on a modus of twopence halfpenny for each meſſuage, and 
three halfpence for a cottage, in lieu of all tithes for homeſteads, 
including out-houſes, orchards, and gardens. 'They alſo in- 
ſiſted on one penny for every ſwarm of bees, in lieu of the 
tithes of honey and wax. 


The defendants filed their croſs bill againſt the ſaid plaintiffs 
and the Earl of Portmore, ſetting forth the moduſes, with a few 
others 3 and prayed, that the ſaid modyſes might be eſtabliſhed, 
and the defendants reſtrained from proccedings at law in the 
eccleſiaſtical court. . 


Fackſon denied the medufes ſtated in the bill; and ſtated that, 
for many years, compoſitions had been made for ſmall tithes ; 
that about ſeventy years ago the farmers of the ſaid tithes had 
uſually taken, at Eafler, twopence halfpenny for every meſſuage, 
three halfpence. for every cottage, twopence each for every 
maſter and miſtreſs of a family, one penny for every child, and 
one halfpenny for every ſervant, as Eafler erringt; that ſuch 
collections had fince been varied; that every meſſuage or 
huſbandry had paid twopence halfpenny; every cottage, three- 
halfpence; and every maſter of a family, for himſelf, his wife, 
and all his family above the age of ſixteen years, twopence cach, 
and no more, except when ſmall tithes were compounded for ; 
that to prevent trouble the farmers of the tithes had frequently 
taken three halfpence for every tup or wether, and one penny 
for every ewe ſold after ſhearing time, and before Candlemas; 
but if ſold after Candlemat, and before ſhearing time, they have 
uſually had a rateable monthly tithe, He alſo faid, that there 
are ſeveral parcels of land, called Hatfe!d Part; that he had in 
his poſſeſſion a coppice, containing thirty-ſix acres z that Har- 
feld Park had, for many years, paid little or no tithe ; but for 
what reaſon he knew not; nor whether the ſaid coppice was ever 
given in lieu of the tithes of the ſaid park, or called the Tithe Piece 
or Parſonage Coppice z that he had been farmer of the ſaid tithes 
lince Lady Day 1729; and that he is entitled to tithes in kind 
from that time for all the titheable matters; but he admitted, 
that the ſaid modu/er had been tendered to him, and that he had 
refuſed to receive the ſame, 


The Earl of Portmore alſo denied that there were any moduſes paid 
in lieu of the titheable matters in the bill; and infiſted, that he 
was entitled to tithes in kind for all the titheable matters within 
the ſaid rectory. He alſo ſid, that he neither knew nor believed 
that Hatfield Park is exempt from the payment of tithes by the 
real compoſition in the bill mentioned, He further faid, _—_ 

3 


againſ} 
HaArrtrtoz 
et e Contra. 
that no tithe is 
due for agiſt. 
ment ; that 21d, 
are due for a 
houſe, and 11d. 
for a cottage z 
and 1d for bees. 


The defendants 
file a croſs bill to 
eſtabliſh the ſaid 


The leſſee ſays, 
21 d for a houſe, 
14d. for a cot- 
tage, 2d. for a ; 
maſter, 1d. for 
a child, 1d, for 
a ſervant, have 
been paid by 
way of compoſi « 


* 
tion; 
5 


that 2d. for eve. 
ry perſon is dus 


for Eajler offct « 


ings z 


11d. fora tup 
Id. for a ewe 3 


that he enjoys 
the Tithe Picce 
or the Farſonage 
Cep ice 3 


that the nα 
had been ten- 
dered, 


The impropria- 
tor denies the 
moduſes, an that 
Hatfield Park un 
tithe free. 
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Smazans. the thms ke purchaſed the ſaid rectory, the ſame was under lea{s 

to the other defendants ; that their leaſes do not expire till 

1 Lady Day 1740 ; and that until that time he hath no right to 
collect the tithes, 


The' immediate Pappleruell and Healy (aid, that the pariſh of Hatfield is an im- 
lecke of the propriate rectory; that the late Duke of Devonſhire was owner 
2 thereof; and that after his death the ſame deſcended to 
OY demiſed the Lord Jobn Cavendiſb, who had ſold the ſame to the defendant 
tithes to the the Ecrl of Portmore, ſubject to a leaſe, dated the fourteenth of 
paibriff Fake October 1728, whereby the ſame was let to them for eleven years, 
JS - whichſtill ſubſiſted ; that they had granted the ſame to Jackſon; 
Ao and that not having concerned themſelves in collecting the tithes, 

they knew nothing of the moduſes in the bill mentioned, or of 


the ſuits Fack/5n had commenced concerning the ſame. 


The cauſes The plaintiffs in both cauſes replied ; the defendants re. 

heard. joined; and witneſſes were examined in both cauſes; and 
the cauſes came on to be heard on the ninth day of February laſt ; 
and upon reading the indenture of leaſe, dated the fourteenth of 
OXzber 1728 ; and the ſeveral proofs in the cauſe ; the Court in 
part heard the ſaid cauſes, and adjourned the further conſidera. 
tion thereof to the ſixteenth of April 1741; when, on reading 
ſome other proofs, and on full conſideration had thereon 


The following Turn Count confirmed and eſtabliſhed the following medyſt 

moduſer eſtabliſh» Mentioned in the croſs bill, and admitted by the counſel for the 

ed: ſaid ſeveral parties, and directed the ſame to be obſerved for the 
future. 


2d. an acre, in FirsT, That the occupier and occupiers, for the time being, 
heu of the tithe of a certain piece of ground, called North Inge, within the pariſh 
hay of the North of Haffeld, thall pay yearly, at Eaffer, or as ſoon after as de- 
be" manded, to the impropriator of the rectory, or his leflee or 
leſſees, twopence an acre, and no more, for every acre of the 
ſaid grounds, when uſed as meadow, for hay, and the grab 
thereof mown and made into hay, and ſo in proportion for 2 
eater or leſs quantity than an acre, for and in lieu and ſatiſ- 
ion of all tithe of hay of, for, or ariſing from the ſaid ground 

and every part thereof, 


ald a year, in SECONDLY, For every ancient meſſuage or dwelling-houſ 
Leu of the tithes with an ancient orchard or orchards, garden or gardens, two* 
of every ancient pence halfpenny, in lieu of tithes ariſing from ſuch meſſuage, &c. 5 
A and for every ancient cottage, &c. three halfpence. 


I f-revery t- THIS DL, For every litter of pigs under the number of five, 

ter of pigs un- one halfpenny; and above five, or under ten, the impropriator 

3 or owner ſhall pay or receive the value or price of half the pig 
ſetting ſuch price as they think juſt, &c. ; and if above ten, the 
impropriator, &c. to have one pig. 


a1. for ke Fo RTHLY, For Eaſter offerings, twopence for every inhabi- 
offc1ings. tant above the age of ſixteen, 
K Firrhrr, 


pe 
c 


LT, 
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pirrut r, For every calf calved in the pariſh, one half- Poryrawnts 


penny 3 and for the of ſuch cow, one penny, in lieu of title ag«inf 


ilk HaTFIzLDz 
calf and milk, | OTE . 
SIxTHLY, Every foal, one penny. - Id. a calf 3 


ing; and if under five, then one halfpenny a goſling ; but 
Fn nts wits of half « polling, in the ſame manner as 
the pig. „ 

EiGHTHLY, For cocks and hens kept on a large farm, four- — 
pence, or twenty eggs, in lieu of tithe chickens and eggs. For dithe chickens, 
every ſwarm of bees, one penny, for tithe honey and wax; as and 1d. for bees 3 
fully ſtated in the faid decree, 


Nner ul. x, That Hatfield Park is exempt from the payment of that Hatfeld 
all manner of tithes for any profits there ariſing 3 for that F is dt 
the impropriators, leſſees, and farmers of the ſaid rectory have, 
time out of mind, poſſefſed and enjoved, and yet do poſſeſs and 
enjoy, the Tithe Pizce or . wry Pizce, about forty acres, being 
anciently part of Hatfield Part, in lieu and full ſatisfaction for 
all and all manner of tithes of any kind ariſing within the ſaid 


park, . 


TexTHLY, That the defendants in the croſs cauſe do pay the Coſu. 
plaintiffs in the ſaid cauſe their coſts in reſpect of the ſaid ſeveral 
moduſes, | 


Taz CovkT alſo confirmed and eſtabliſhed the following 134. for a tup, 
modus, viz. that every perſon who keeps any tups, wethers, or d id. for 3 
ewes, within the pariſh, or the titheable places thereof, do and 1 8 
ſhall pay and ought to pay yearly, at Midſummer, or ſo ſoon after — 

a8 demanded, to the impropriator, &c. three halfpence, and no 

more, for every tup or wether, and one penny for every ewe 

ſold out of the partſh, or rectory after Candlemas ; but the Court 

declared, that the ſaid cuſtomaty payment is only in lieu of the 

tithe agiſtment of every ſuch tup, wether, and ewe; and 

eſtabliſhed the ſaid modus without coſts. 


Tax Covxr alſo ordered the defendants in the original cauſe Tithe wool and 
to account for the tithes of the wool and lambs which they had lambs decreed. 
from their ſheep ſhorn or fallen within the ſaid parith or tithe- | 


able places thereof during the time demanded by the bill, but 
without coſts, * 


Tus Cover alſo directed two iſſues to try, Ifues directed 


Frgsr, « Whether there be ſuch modus or cuſtomary pay- 233 1d. an 
* ment of one penny by the acre, as inſiſted on by the plaintitfs acre is payable 
„in the croſs bill to be due and payable for every acre of inlieuotthe u 
e the Ancient Grounds in the pariſh and rectory of Hatfield, and by 

"the titheable places thereof (excepting the grounds therein 
ol. II. D d « excepted), 
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PoryLawett © excepted), when uſed as meadow, in lieu of the tithe of the 
a ©& hay of the ſaid grounds, as the ſame is laid and alledged by 


9 e « the plaintiffs in the croſs bill ?” | 


Whether Br. SECOND. Y, © Whether the meſſuage and lands, called Bran. 

with Hall is in ce with Hall, or any and what part thereof, lie within the 

— pariſh of c pariſh and rectory of Hatfield ?” Further directions to be 
_ reſerved till trial had: 


Firſt ive ſound The firſt iſſue was tried, and a verd ict given for the plaintiffs 
forthe plaintiffs, but the ſecond iſſue was not tried; and on the twenty · fourth of 
: November 1741 ; | 


The modus of 1d. THE Covar, hearing counſel on both ſides, ordered the ſaid 

an acre for the modut or cuſtomary payment of one penny as aforeſaid, to be 

_ 2 — confirmed and eſtabliſhed, and to be for the future obſerved in 

| " the pariſh, with coſts at law and in this court in both cauſe; 
relating to the ſaid modus. 


The Eater of. Tt was alfo ordered, by conſent, that the former decree, as to the 

— e ny defendants in the croſs cauſe paying to the plaintiffs their coſts in 

without cock. reſpedt to after offerings thereby eſtabliſhed, be diſcharged; 
and that the ſaid cuſtomary payment be eſtabliſhed, as therein 
ſet forth, without coſts on either ſide. 


The tithes of Tue Covxr alſo ordered the defendants in the original cauſe 

turnips decreed, to account for the tithes of the turnips which they had on the 

land by them ſeverally occupied in the ſaid pariſh, except on 

Hatfield Park, and fed with barren and unprofitable cattle, 

Agiſtmenttithes according to the value of the ſaid tithes; and for the tithes of 

Greed. paſturage or agiſtment of dry, barren, and unprofitable cattle on 
their ſaid lands, 


— . = Tax Covar alſo ordered the defendants to account for the 
Os. da. tithes of their clover ſeed, and of their geeſe, turkies, hens, 
blüte f. ducks, and other poultry ; and alſo for Eafter offerings for then. 
ſelves and their families, according to the ſaid cuſtomary paj- 
ments and meduſes relating thereto, eſtabliſhed by the former 


decree. 


The tithes of pi. TnE Court alſo ordered the defendants Dickenſon and New- 
— fold de- fome to account for the tithe of the pigeons by them ſold from 
their dove-cotes in the ſaid pariſh, 


The tithes of Tux Court alſo ordered the defendant Atkinſon to account 
— wo for the tithes of apples and other fruit and herbage which he haf 
8 from his new garden and orchard in the ſaid pariſh. 


| The bill as to Tir Covnr alſo ordered the original bill, as to the demand 
2 of tithe hay for the ſaid ancient grounds for which the ſic 
Ami medus of one penny an acre is hereby eſtabliſhed ; and as to» 
; the matters for which no account is hereby, or by the ſaid format 
decree, directed, to be diſmiſſed with coſts :; the cauſes to be 
further heard on the report. | Tit 


- 
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The plaintiffs having failed to try the iſſue cg. the Porerewers 
meſſuage and lands, called Bramwith Hall, the ſame was ordered ,. Fs. x xl - 
to be taken pro confeſſo z and on the twenty-eighth of April 1743, uw dra. 
upon hearing counſel for the defendant Greſham ; and reading The iſſues as to 
the decree, order, and countermand of notice of trial, and rio 27anwwith Hall 
tounſel attending for the plaintiffs ; | Py ge. 
Taz Cova ordered the bill to be diſmiſſed as againſt the The bill as a 
defendant Greſham, with coſts both at law and in this court. gainſt Greſb.m 


diſmiſſed. 
To. PARKER. 
Law. CakrRR. 
IA. RerxoLps, 
CHa, CLARKE; 


3 , 83 | Hitany Ten 


Eſſex, 29th Fanuary 1740. 


HE rector of Henningham Sible, in the county of Eſer, The manner in 
T chimed the tithes in kind of all hops, from Lady Day — — 2 — 
ꝛriſing on a piece of ground called Broom Leyes, about eight acres, it out in the pa- 
in the ſame manner as his predeceſſors had been and he riſh of Hennirg- 
was entitled to the ſame ; and ſtated, that the ſaid mannet * Siblezin K 
and mode of tithing hops was, „ by — on the hop "© . 
grounds where the ſame ariſe the tenth meaſure or weight OY poſt. 
« after they are plucked from the talks, and before they are ,, june 1752, 
dried or packed ;” and that it is incumbent on the occupiers Trinity Term, 
of all hop grounds in the ſaid pariſh to gather all the hops from 26. Geo. 2. 
the poles or hills before the tithe is ſet out by ſuch meaſure or 
weight, in regard the ſaid tithes are not ſevered until the hops 
are ſevered ; that it had been cuſtomary for the plaintiff's pre- 
deceſſors and for the plaintiff to agree to take a ſatisfaction in 
money, in lieu of the tithe of hops; as near the value as they 
could ; that for the year i 739 be came to an agreement with al 
the occupiers of hop grounds, except three 25 var from whom 
he had received compoſitions ; but that the defendant had re- 
tuſed to accede to fuch propoſal, and inſiſted upon ſetting out 
his tithe hops by the tenth hill or pole; and that the plaintiff 
ſtould cauſe the ſame to be picked at his own charge; which 
he refuſed to do. The bill therefore prayed an account and 
ſatisfaction for the value of the tithe of hops for that year. 


The defendant-admitted, that the plaintiff was rector of the 
pariſh, and entitled to the tithes of hops in kind; that he was 
at Lady Day 1719, and had been ever fince 1715, poſſeſſed of 
Broom Leyes, which contained better than five acres ;z and that he 
had planted the fame with hops; that he had occupied the ſaid 
ground from Lady Day 1739 until the plaintiff became entitled to 
ve tithe of the hops growing thereon, and until the hops grow- 

D d 2 ing 
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ing thereon, except the tithe hops, had been picked, dried, and 
bagged : And he ſaid, that he had ſet out the tithe of the ſaid 
hops, ſo growing on Broom Leyes, by the tenth pole or hill; and 
that when he intended to begin to pick, he gave the plaintiff 
notice thereof, and deſired him to ſend to ſee his tithes 2 out; 
that the plaintiff thereupon infiſted, that the ſaid hops ſhould be 
gathered from the vines or binds at the defendant's charge, and 
that the tithe thereof ſhould be ſet out by meaſure after they 
were ſo gathered ; that he had refuſed to ſend for the tenth 

le ſo ſet apart for the tithe of the {aid hops. The defendant 
— ſaid, that he had cauſed the ſame to be ſet out before two 
witneſſes, by the tenth pole, for the plaintiff's tithes, and bad 
ſevered the ſame from the roots, and ſtripped the vines from 
the poles, and left them on the ground for the plaintiff's uſe; 
but that he had neglected to take the ſame away; and he in- 
ſiſted, that there is an ancient uſage prevailing in the ſaid pariſh, 
whereby the rectors are obliged to accept their tithe hops by the 
tenth pole or hill after the vines are ſevered from the ground, 
and ſtripped off the poles ; and that the ſaid rectors were, and 
the plaintiff was, obliged to pick all his tithe hops; but he ſaid 
that it had been cuſtomary for the plaintiff's predeceſſors, and alſo 
for the plaintiff, for ſeveral years pait, to agree with the occupiers 
of hop grounds in the ſaid pariſh to take money, in lieu of tithe 
hops, as near the value as they could before they were picked ; 
and he ſet forth the quantity and value of the faid hops for that 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel on both 
fides; and reading ſeveral proofs in the caufe; an agreement, ſigned 
R. Sneyd, dated the twenty-tixth of Auguft 1738 ; a decree in: 
cauſe Chitty v. Reeve { a ), dated the twelfth of July, Trinity Term. 
in the fourth year of James the Second ; a decree in the cauſe f 
Gee v. Perch (6 ), dated the ſeventeenth of November 1698; anc- 
ther decree in the cauſe of Gee v. Perch (c , dated the eleventh 
of May 1704; another decree, in the cauſe of Bliſs v. Chandler () 
dated the eighteenth of November 1720 and upon full debate; 


Tux Cour directed an iſſue to try, before a ſpecial jury, 
„Whether, by the uſage in the pariſh of Henningham Sill, 
« hops are to be tithed before they are picked from the ſtalk.” 


A trial was accordingly had, and a verdict found againſt the 
uſage ; and on the fixteenth of November 1741, on reading tis 


pofiea 3 


Tux Cova r declared that the cuſtom of tithing hops withit 
the pariſh of Fenningham Sible is after the ſame are picked; and 
decreed the defendant to account for his tithe hops for 177% 
with coſts at law and in equity, 


(a) Vol. r. page 25r. e) Vol. r. page 436. 
(4) Vol. 1. page 386. (d) Ante, page 146. 
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SANDFORD againſf DowsET. Tarn, Tzexy 
4. Gro, 24 
Eſſex, 26th June 1730. 


"THE bill tated, that the warden and ſcholars of Saint Mary's The impropria- 
College, in Oxford, being ſeiſed in fee of the parſonage and tors of the par. 


' vicarage impropriate of Hornchurch, in the county of &/ſex, and ſonage and vi- 


of al gra and ſmall tithes ariſing therein, did, by indenture, joy. x of Horn. 
t demand 


dated the ſeventh of March 1720, demiſe all their tithes of corn, the tithes in 
hay, and other things, on the north part of the highway leading kind arifing in 
from Brentwood to Chadwell, and ſo towards London, being in . in the 
Havering, in Hornchurch (except all ſuch tithes anciently demiſed — _ 
to the farmers of the tithes of the chapel of Romford, and of the Having Pork. 
rectory of Hornehurch aforeſaid), to J. Fermyn, his executors, 

bc. that the ſaid . Fermyn being ſo poſſeſſed did, by 

indenture dated the eighteenth of Zuly 1715, aſſign over to the 

plaintiff all his intereſt therein; that the plaintiff, in right thereof, 

and by virtue of other ſubſequent leaſes from the ſaid college, 

became entitled to receive the ſaid tithes, or ſome modus in lieu 

thereof ; that the defendants had ever 1ince held and occupied 

therein ſeveral fields of meadow, paſture, and arable ground, 

whereon corn and hay had ariſen, and had depaſtured ſeveral 

cattle, for which he had demanded tithes ; but that the 

defendants had refuſed to pay them under various pretences, 

The bill therefore prayed a ſatisfaction for the ſame, 


The defendants admitted, that the plaintiff might hold under The defendancs 
the college, as ſtated in the bill; but denied that he was ſey, that the 
entitled to all the tithes of corn, hay, and other increaſe ariſing P% pow d. 
on the faid grounds; and they ſet forth the ſeveral lands they . Oe 
occupied in the pariſh, but gave no account of the tithes thereof; of the crown, 
and averred, that the ſaid lands had been formerly part of Ha» 
vering Park, now diſparked, and parcel of the ancient demeſnes 
of THE CROWN ; that the ſaid grounds were alſo parcel of a 
fourth part of the incloſed land, called Havering Park, now 
ſeparated from the other three-fourth parts of the incloſed lands 
belonging to the manſion-houſe of the manor of Havering 
Bewer ; that the ſaid lands were, by letters patent, in the ele- 
venth year of the reign of George the Firft, ted to F. Sey- 
den and T. 5 in füt for — of FA 
Duke of Ancaſter, deceaſed, to hold to them, their executors, 

Ke, for thirty-one years, paying fifty-three pounds, thir- 
teen ſhillings, and fourpence a-year rent; that the reverſion 
is now in his preſent majeſty 3 that the other three-fourth 
parts of the ſaid incloſed lands were granted to other perſons 
by Wilkam and Mary under a yearly reſerved rent; that Sir 
Jie Palmer, attorney-general to Charles the Second, on behalf 
of his majeſty, did, with John Speller and others, exhibit their 
bill in this court againſt the ſaid warden and ſcholars of Saint 
Mary College, in Oxford, and others, ſetting forth, that his then 
majelty, and all his pars >. time out of mind, had _ 
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2328 and that his then majeſty was ſeiſed, in his demęſue as of fe, in right 
I, and 


of his crown, of the manor of Havering Bower. and Par 
ſeveral meſſuages therein, freed from all manner of tithes what. 
ſoever, and in lieu thereof paid one fat buck and doe yearly, at 


their reſpective ſeaſons, to the parſon and proprietor of the ſaid 


church; and prayed that the ſaid cuſtom might be examined in 


court; that the college and Thomas Jermyn put in their an- 
ſwers; that the defendant Well claimed the ſmall tithes of 
Havering by grant from the college ; that the ſaid Wells con. 
fefled, that he had demanded tithes of the plaintiffs, who 
occupied the ſaid lands, and that he had ſued, them in the 
archdeaconry court of E; that the plaintiffs replied ; the de- 
fendants rejoined ; and witneſſes were examined; that the cauſe 
was heard on the fourth of February 1666 that Taz Covrr or. 
dered an injunction to ſtay the proceedings in the archdeaconry 
court, and all future proceedings in the ſpiritual court, and de- 
clared themſelves ſatisfied with the modus upon the proofs then 
read; that the defendants deſired that it might be referred to 
a trial at law upon an iſſue directed; but that ſuch trial was 
never had. The defendants therefore ſubmitted to the court, 
whether, after this length of time, the ſaid iſſue ought not to 
be taken as found for the modus ; and whether his majeſty and 
leſſees ought not to have the benefit thereof, They allo ſtated, 
that ſince ſuch diſparking of the ſaid park, the tenants of 
the other three-fourth parts had paid yearly one fat buck aud 
doe at their reſpective ſeaſons, or five pounds in lieu thereof, to 
the college, or their tenants ; and that by agreement, at ſuch 
diſparking, the ſame was laid wholly on the ſaid three-fourth 
parts, and the other fourth part diſcharged from the payment 


of any part thereof. They further ſtated, that all the ſaid lands 


by them occupied had been, time out of mind, held by his now 
majeſty and his predeceſſors, and their leſſees, freed from the 

ayment of all manner of tithes in kind, ſave the medus of the 
buck and doe in their ſeaſons, or five poynds in lieu thereof; 
and that therefore the college and their leſſees ought to hol! 


themſelves content therewith, and eannot by law demand any 


tithes in kind, or any fatisfaCtion in lieu thereof, ſave the ſaid 


modus. And they inſiſted, that the warden and ſcholars being 


lay proprietors could riot by law demand any tithes of which 
they had never been in poſſeſſion, and more eſpecially for that 
the lands are parcel of the ancient demeſnes of the crown ; an! 
that therefore they had refuſed to pay the plaintiff tithes in 
kind, the premiſes being exempt from payment thereof as afore- 
ſaid, or by ſome other lawful means. 


The plaintiff replied ; the defendants rejoined ; and witneſſei 
were examined on both ſides; and on reading the anſwer, and 


hearing counſel, . | | 
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Tut CoukT ordered the defendants to account for the tithes SANDFCED 
of corn, hay, and other titheable matters and things, which bad s 
ariſen in the ſeveral lands occupied by them in Havering, The tiches in 


in the faid pariſh of Hornchurch, and the titheable places thereof Hovang de- 


{except ſuch tithes as in the ſaid bill are excepted) during creed. 


the time demanded by the bill. 

The d made his report; and the cauſe came on, on the Thdeputy's re. 
. 4 of January 1731, for further directions; when T 
upon reading the decree and report, THE CouxT ordered 
the report to be ratified and contirmed with coſts, and the 
defendants to forthwith pay to the plaintiff the ſeveral ſums re- 
ported due, Jas. Revnor.ps. 

N Law. CARTER. 
J. Courxs. 
Wu. TrHoMsoN. 


Tarn, Tzau 
RvuDcE againſt CHAPMAN. 15. CI 2. : 


Northamptonſhire, 15th Fune 1741. 


E bill ſtated, that the defendant Chapman, as rector of The rector of 
Braybrooh, in the county of Northampton, had, in Triftity . . 
Term, in the twelfth year of his late majeſty, filed his bill againſt. 2%, a ne 
Rudge and others, owners and occupiers of ſeveral lands then enjoy rhe lands 
incloled, and which formerly had been parcel of two open and called be Dole, 
common fields, called Lotchland Field and Blackland Field or com- in lieu of 2 
mon that the ſaid rector thereby inſiſted, that he was entitled to * 1 Sg att, 
ſeveral parcels of land lying in the ſaid fields, or to one of them, 5,11; If the pa- 
as his glebe, the ſame, at the time of inclofing the ſaid commons, rith. 
having been allotted to the rectors of the ſaid pariſh, as their $.C.Comy. 697. 
glebe; that the defendants, or ſome or one of them, were then 
in poſſeſſion of the ſame, and had refuſed to deliver the ſame 
up to him; that the ſaid rector, in his ſaid hill, likewiſe 
inſiſted, that he was entitled to a right , common in the 
ſald fields, and to take and receive the tithes in kind of all the 
graſs or hay growing within the faid pariſh or the titheable 
places thereof; that the defendants, by their anſwers, denied 
that he was entitled to any parcel of lands lying in the ſaid fields 
as his glebe, or to any right of common therein, ay to the tithes of 
any grais or hay within the ſaid pariſh z and infiſted, that he 
and his predeceſſors, rectors there, had, time immemorially, 
enjoyed a certain piece of ground, called the Dale, lying in the 
laid pariſh, in lieu of all the tithe hay ariſing therein; that the 
ſaid rector replied, the defendants rejoined, and witneſſes were 
examined on both ſides; that the cauſe came on to be heard the 
fourth of November 1731 3 and that it was ordered, that ſo 
much of the ſaid bill as related to the demand of glebe, right of 
common, and tithe hay, ſhould be diſmiſſed with coſts, The plaintiffs 
therefore, by the preſent bill, prayed, that the ſaid piece of 
ground, called the Dole, might be decreed to be a good modus in 
lieu of the tithe hay ariſing within the pariſh, and be eſtabliſhed 
D d 4 as 
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as ſuch againſt the ſaid defendant and his ſucceſſors ; that the 
plaintiffs and all claiming under them might, by the decree of 
this court, be quieted in the poſſeſſion of their purchaſed pre. 
miſes; and that the defendant and his ſucceſſors might be en- 
joined, by the injunction of this court, from commencing any 
future ſuits at law or in equity touching the ſaid pretended 
claim and demands, | | 

The defendant Chapman, as rector of Br admitted the 
former ſuit and proceedings; but infiſted, the bill was dif. 
miſſed without prejudice to his right, and that he and his prede. 
ceſſors were well entitled to the ſaid glabe, right of common, and 
zithe bay, ariſing within the pariſh, : 

The Biſbop of Peterborough ſaid, that he, as biſhop of the 
dioceſe, ep LR van of the reftory of e * Way 
willing that the modus ſhould be eſtabliſhed in lieu of the tithe 
hay ariſing therein, if the Court ſhould think fit. 


The plaintiffs replied to the defendant Chapman's anſwer, and 


the rector rejoined, and witneſſes were examined on both ſides; 
and the cauſe came to be heard on the twenty-eighth of Ju; 


1739 ; when upon hearing counſel, the defendant Chapman 
counſel objetted againſt the plaintiffs proceeding for want of 
Proper parues ; | | 

THz Court ordered the cauſe to ſtand over, with liberty to 
the plaintiffs to amend their bill, by adding parties, with proper 
charges, on the plaintiffs firſt paying to the defendant five 
pounds coſts for this day's attendance. 


The faid coſts were accordingly paid, and the plaintif 
amended their bill by _ 7 55 kins, the heir at lay to the 
teſtator John Hopkins, deceaſed, a defendant thereto, ag likewiſe 
C. Horton, and ſeveral otherperſons, who were allthe reſt of the 
landholders in the ſaid pariſh, requiring them to anſwer the 

emiſes; and that they might ſhew . if they could, why 
the ſaid modus ſhould not be eſtabliſhed. | 8 


The defendants appeared and anſwered; and the defendant 
Jo ſaid, that he was heir at law to the teſtator 7. Hy- 
ins, deceaſed ; and he and the other defendants ſaid, that they 
believed, that the rectors of the ſaid pariſh were not entitled 
to the tithe bay in kind ariſing therein, but that they had in 


lieu thereof, for timeimmemorial, enjoyed, and of right ought to 


enjoy, the Dale; and hoped that the ſaid modus ſhould be efta- 
bliſhed by the decree of this court, 


Soon after putting in the ſaid anſwer, the plaintiff . 
died ; but his ſon revived the ſuit ; and the cauſe came on to 
further heard on the fifteenth of June 1741; when upon hearing 


counſel ; and reading the depoſitions of ſeveral witneſſes taken 
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vn both fides, and likewiſe in the former cauſe; and on debate Roper 


of che matter; againff 


: | Cuarnan 
Tun Covgr directed a trial at law before a ſpecial jury; the 
iſſue is to be, # Whether there be ſuch a real compoſition in licu of 
e all the tithe hay ariſing within the pariſh of Braybrook and 
# the titheable places thereof, as ſet forth in the bill?“ 


The ſaid iſſue was accordingly tried; when after hearing evi- 
dence on both ſides, and on long debate, a verdict was given for 
the defendznt Chapman, * that the ſaid Robert, and all his pre- 
« deceffors rectors of the rectory of Braybrook for the time 
« being, from time whereof the memory of man is not to the 
« contrary, have not had and enjoyed, nor ought the ſaid 
Nobert, as rector as aforeſaid, to have and enjoy the piece or 
« parcel of ground, called the Dole, lying in the ſaid pariſh, 
« for, and in lieu and ſatisfaction of all the tithe hay annually 
e ariſing and renewing within the titheable places thereof, in 
« manner and form as the ſaid E. Rudge and others do within 
« complain.” 

Tax Covx r accordingly, on the eighth of November 1742, 
ordered the defendants to be diſmiſſed of and from the ſaid bill, 
and all the matters and things therein contained, with their coſts 
zt lay and in equity ? b 


CoMER again CLARKE. Hit.any Taz 


15. Gro. 2. 
Surry, 4th February 1741. 


THE bill ated, that the chapelry of Faſt Moulſey, in the The chaplain of 
pariſh of Lingſfon, in the county of Surry, extends itſelf into the chapel of 
the manor of Ea Moufley, or Matham Manor, and alſo into Lr Moulſey, in 
the manor called Mouſley, or the Priory Manor; that by virtue of = LN = 
a compoſition made in the year 1374, between Robert de Wyndeſor, coumiy of Surry, 
prior of the manaſtery or priory of Merton, within the dioceſe of is entitled tothe 
Winchefter, and the convent cf the ſame place, who were then ſmall tithes a- 
ſeiſed of the rectory impropriate of Xing ſton, and, together with as Saws — 
the vicar, were entitled to all great and ſmall tithes whatſoever = of Matham 
ariſing within the ſame, for themſelves and their ſucceſſors of which lies with- 
the one part, and Robert De Bockenhall, vicar of the ſaid church in the chapelry 
pf King ſlon, for himſelf and his ſucceſſors vicars of the ſaid of Jef . 
church, of the other part, and confirmed by Millium of Wickham, 
biſhop of #7; mcheſter, under his epiſcopal ſeal, the twenty-ſeventh 
November 1377, rr WAS AGREED, that the ſaid Robert de 
Bockenhall the vicar, and his ſucceſſors, ſuould receive for ever 
all oblations made to the ſaid church and to the chapels thereto 
belonging, and alſo the tithes of cows, calves, kids, pigs, conies, 
and all other wild animals, hens, pigeons, ſwans, peacocks, 
Fry 4nrhs an ot gebey fovly any) of gill, cheuſe, beck 
none, 
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Comzn honey, wax, and eggs, throughout the ſaid pariſh of the ſaid 

2 church and chapels; and of all ſorts of ſeeds, herbs, garden 

K, tuff, fruits, gardens, and curtilages, bees, honey, wax, and 

eggs, together with the tithes of all wood, and of all mills then 

built or to be built thenafter, Eafter offerings, and other offer. 

ings, and all other tithes perſonal and mixed, and all vicarial 

tithes, daties, and payments whatſoever, and of what nature and 

kind ſoever, ariſing within the ſaid pariſh and chapelry (except 

the tithes of eight cows, three ſows, five geeſe, five ducks, ten 

hens, and two hundred ſleep, of the prior and convent, and 

their farmers of the manor of Moulſey, and alſo except the tithe 

of a mill then in the hands of the ſaid prior and convent, or 

their farmers, and fiſhing in the water thereunto belonging, 

and alſo the pigeon-houſe to the ſaid prior and convent in 

Aſoulſey belonging. AND rr was ALSO AGREED, that the vicar 

, for the time being, and his ſucceſſors for ever, ſhould provide 2 

ſufficient chaplain to perform divine ſervice in the ſaid chapel of 

Aloulſey, The bill then proceeded to ſtate, that the plaintiff 

J. Thomas, clerk, on the appointment of the plaintiff Comer, 

as vicar of the ſaid pariſh-church, obtained a licence from the 

late Biſhop of Winthefter, dated the fifth of May 1732, 32 
he was confirmed chaplain of the ſaid chapel of Eg Moulſey, an 

was thereupon put in poſſeſſion by the plaintiff Comer. as vicar of 

the ſaid pariſh, and that he ſtill continued chaplain of the fame ; 

that, by agrecment entered into between them at the time of the 

appointment, 1T WAS AGREED, that the plaintiff Thomas ſhould 

receive to his own uſe, inſtead of a ſalary or ſtipend for officiating 

to the ſaid chapel, all the aforeſaid tithes, dues, duties, 

offerings, and profits whatſoever, belonging to the ſaid chapelry 

of Eaſt Moulſey, in as ample manner as the ſaid plaintiff Tama 

predeceſſors had enjoyed the ſame, without rendering an 

account to the plaintiff Comer. That therefore either the plaintiff 

Comer, as vicar of the ſaid pariſh-church, or the plaintiff Thomas, 

as chaplain of the ſaid chapelry, or by virtue of the ſaid agree- 

ment, are entitled, or ought to hare all the tithes, dues, and 

profits whatſoever, belonging to the ſaid chapelry, as the former 

vicars and chaplains had enjoyed the ſame, or have had compo- 

ſitions in lieu thereof, as in the bill are mentioned; that ever 

ſince the date of the ſaid indenture and confirmation thereof, 

and for time immemorial, the vicar of the ſaid church, or chaplain | 

of the ſaid chapelry, received the tithes of all cows, calves, milk, 

ſheep, goats, pigs, lambs, wool, flax, and agiſtment, hens, ducks, | 

geeſe, and pigeons, and all other fowls, and rabbits, and all forts | 

of ſeeds, herbs, garden ſtuff, fruits, gardens, and curtilages, | 

bees, honey, wax, and eggs, and the tithes of all woods and mills, | 

and other perſonal and mixed tithes, yearly arifing within the | 

ſaid pariſh or chapelry, in their proper kinds, or certain pay: | 

ments in lieu thereof, and allo Za/ter offerings, and all other 


oftexings, dues, and profits, belonging to the ſaid chapelry, | 
or 
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or certain payments in lieu thereof ; that in the year 1699, 
Sir J. Clarke, under whom the defendant claims his eſtate, 
and the reſt of the then inhabitants of Eaſt Moulſey, came to an 
nt with R. Comyn, then chaplain, to pay him certain 

yearly reſpeCtive rates in lieu of their ſmall tithes, dues, duties, 
and offerings therein mentioned, and did. agree to pay to the 
ſaid Comyn fifteen pounds per annum, in lieu of all vicarial tithes, 
which he duly paid, and therefore let their farms and mills free 
from the payment of ſmall tithes z and that the defendant con- 
ſtantly paid the ſame to the chaplain for ſeveral years, as a com · 
poſition for the ſame ; that the defendant had been, ever ſince 
Michaelmas 1731, and ſtill is occupier of a farm, conliſting of a 
capital meſſuage, with large gardens, orchards, meadow and 
e grounds, and woodlands, lying within ſuch part of the 

faid Matham and Priory manors as extend themſelves into King- 


fon pariſh, and had yearly fed cattle upon the ſaid meadow and 


paſture grounds within the ſaid chapelry, and had milk, calves, 
jambs, wool, pigeons, poultry, eggs, bees, wax, honey, pigs, 
garden ſtuff, roots, and herbs, and cut down wood ; and that 
fourpence a head was due for Za/er offerings from the defendant 
and his family yearly, and other ſmall tithes ; that in the year 
1132, the defendant paid the plaintiff Thomas fifteen guineas for 
the firſt year and half tithes after the plaintiff Thomass licence, 
and propoſed to pay ten guineas a-year, which he was then 
willing to accept, neither of the plaintiffs having at that time 
been informed of the ſaid compoſition ; that tithes in kind of 
all the feveral matters aforeſaid, or any of them, had not been 
paid by the defendant to the plaintiffs from the twenty-ninth of 
September 1733, nor the fifteen pounds in lieu; that he now re- 
fuſed to account for or pay either of them, and had cauſed the 
plaintiff Thomas to be rated for his ſmall tithes to the land-tax 
for 1739. The bill therefore prayed, that he may diſcover and 
be compelled to pay the plaintiffs, or one of them, the ſaid fifteen 
pounds a-year, in lieu of ſmall tithes, and the arrears thereof, 
or account for all ſmall tithes and offerings, and pay the arrears 
for the time to come, 5 | 


The defendant ſaid, that the plaintiff Comer is the vicar of 
King ſton, and the plaintiff Thomas chaplain or miniſter of 
the chapel of Ea Moull „as ſtated in the bill; that he knew 


not whether ever ſuch compoſition had been made between the 


prior of Merton and the then vicar of Xing ſton, and confirmed by 
the then Biſhop of Wincheſter ; that the plaintiff Thomas was duly 
appointed chaplain of the ſaid chapelry ; but he denied that the 
plaintiffs, by virtue of the ſaid compoſition, are become entitled, 
and ought to have the tithes, or any compoſition in lieu thereof; 
for that all the garden land and orchards that he ngw keeps, 
or any year before and ſince the plaintiff Thomas was chaplain 
there, had kept in his own hands, are all ſituate in the manor of 
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and arable ſituate in the manor of Mouſey Prior; and that ue is 
entitled to the tithes thereof. He alſo ſaid, that ever ſince 
Michaelmas 1731 he had been proprietor of a farm, gardens, 
orchards, and lands, in the manor of Moulſey Matham, within 
the chapelry of E Moulſey ; that he was the owner of the 
tithes thereof of all kinds, and had never agreed to pay any 
compoſition for the ſmall tithes ; but he ſaid, that he could not 
ſet forth what part of the ſaid farm and lands lies in the manor 
of Moulſey Matham, aud what in Moulſey Priar; but that the 
greater part thereof lies in Moulſey Matham, 


The plaintiffs replied ; the defendants rejoined ;' and witneſſes 
were examined on both ſides ; and upon hearing counſel on 
both ſides, during which the defendant's counſel objected, chat 
his majeſty's attorney general ought to be made a party; and 
hearing the plaintiff's counſel in anſwer ; and reading, out of a 


book of the endowments within the biſhopric of Winton, the 


endowment of the vicarage of K:ng ten, dated the twenty. ſeventh 
of November 1377 ; and reading ſeveral depoſitions z two 
indentures of leaſe, ſigned 7. Clarke, dated the firſt of Ofcer 
17233 the aſſeſſment on the inhabitants of Ea Meoulſey in 1739 
to the land tax, and the land of 7. Clarke the defendant to it; 
the anſwer; and reading for the defendant a grant from Charla 
the Firſt, in the ſeventh year of his reign, to R. Freeman and 
others, of the manor of Moulſey Matham ; an indenture, dated 
the twenty-third of June 1632, ſigned R. Freeman, c.; 
the like of the eleventh of April 1646, ſigned M. Litret and 
others; the like of the thirtieth of March 1647, ſigned H. 
Puckering 3 the depoſition of Dame M. Clarke ; the depoſi- 
tion of Dr. J. Clarke on his croſs examination; and on pro- 
ducing the depoſitions of G. Clarke and E. Fuller, which were 


objected to, and refuſed to be read; and reading ſeveral other 


depoſitions; and on hearing what was alledged by the counſe 
on both ſides z and on full debate of the matter; 


Tax Covkr ordered the bill to be diſmiſſed as tothe demand 
of ſmall tithes out of the Priory manor, without prejudice, the 
plaintiffs waiving that demand. | 

Taz Courr alſo directed a trial at law upon the two following 


iſſues, to be tried at the bar of this court by a ſpecial jury of the 
county of Surry : | 


Fixsr, Whether the plaintiffs are, or either of them is, enti- 
tled to the ſmall tithes ariſing within that part of the manor 
of Matham which lies within the chapel of E Morlſey ? 


SECONDLY, Whether the defendant Clarke is entitled to the 
ſmall tithes ? 
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The plaintiffs and defendant on the twenty-eighth of Apri! Conra 
hut agreed, that the ifſues ſhould be taken pro confeſſo againſt the oo _ 
defendant; that in caſe an account ſhould be decreed againſt : 
the defendant, the ſum to be accounted for ſhould be thirty- 
one pounds ten ſhillings z bur that the coſts, both at law 
and in this court, ſhould be left to the conſideration of the 
Court; and on the twenty-firſt of Aſoy 1942, the ſaid agreement 
was made an order of this court ; and it was decreed, that the 
fame ſhould be obſerved and performed by all parties according 
to the intent and meaning thereof. 


The cauſe came on to be heard upon the equity reſerved, 
on the twenty-fourth of May 1742; and upon reading the 
decree, agreement, and order; and hearing counſel on both 
ſides 3 : 


Taz Count decreed, that the plaintiff's right to all ſmall 
tithes ariſing within that part of the manor of Matham, which 
lies within the chapelry of Za? Moulſey in the vicarage of 
King /ion, be confirmed and eſtabliſhed according to the ſaid 
agreement; and that the defendant do pay to the plaimiff 
Thomas thirty-one pounds, ten ſhillings for the value of the 
ſmall tithes and Eafter offerings, due from the ſaid defendant 
within that part of the manor of Matham which lies in the 
faid chapelry of Eat Moulſey, during the time demanded by the 
bill, purſuant to the ſaid agreement, with coſts at law and in 
equity, ſo far as relates to the ſubject matters of the iſſues di- 
rected, and the demand of the above tithes. 


Law. CAR TRR. 
Jas. RENNOL Ds. 
Inos. ABNRT. 


V1NcENT ggainſt ORMR. EasTen Ti 
Is. Co. 2. 
Warwickſhire, 13th May 1742. 


THE laintiffs, as owners and occupiers of divers tenements The landhold- 

and parcels of land, lying within the vicarage of Lower ers in the vicar 
Eatington and Over Eatington, in the county of Warwick, ſtated, _— 3 
that the plaintiff T. Vincent occupied two yard lands, one quar- „ 
ter, and half a quarter of a yard land in Over Eatington ; that in Ma auch, 
the plaintiff L. Gunter is the owner, in fee ſimple, of one half P*y 25. 64 on 
of the faid yard lands; that the plaintiff J. Vincent and E. his ee Wo 
wife, are owners, in fee ſimple, of another of the ſaid yard (4. on the 6:6 
lands; that the plaintiff V. Stritley is owner, in fee ſimple, of of Aug year 
the other quarter and half quarter of a yard land, in the occu- !Y to the vicar 


; Loy do bnal — 1 1 in lieu of ſmall 
pation of the ſaid plaintiff T. Vincent; that the plaintiff W. Sly ines of dach 


In occupier and owner, in fee ſimple, of three quarters of a Jord lard, and 
yard land in Over Eatington ; that the plaintiff J. Callett is the the right of 
2 like common therete 

Beleng. ng. 
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VincrxtT 


againſt 
' Orme, 


DECREES IN TITHE CAUSES 


like of half a yard land in Over Eatington; that the plaintiff C. 
Gilles is the like of à quarter of a yard land in Over Eatingtm; 
that the plaintiff A. Bacon is the like of four yard lands in Ore- 
Eatington that the plaintiff V. Palmer is occupier of five yard 
lands in Over Eatingten, of which the plaintiff M. Unit is 
owner; and that the other plaintiffs are owners and occupiers 
of ſeveral other yard lands in Over Eatington, and the plaintiff E. 
Canning, with a right FA common belonging thereto 5 that there 
hath been, time out of mind, yearly paid to the vicar of Lower 
Eatingion and Over Eatington, the ſum of five ſhillings, the ors 
half oa the third of May, the other on the firſt of Auguſt, as 4 
medus for the ſmall tithes yearly growing and ariſing from each 
yard land, and the common belonging thereto, in the reſpeCtive 
occupatio::s of the plaintiffs in Over Fatington aforeſaid, and 
aft-r that rate, in proportion for every lefler quantity than a 
rard land, and the common thereto belonging; that the de- 
fendant hath been vicar of the faid pariſh for thirty years paſt, 
and has conſtantly received the ſeveral moduſes before mentioned, 
in ſatisfaction of all ſmall tithes yearly growing, &c. from the 
ſeveral lands before mentioned, without any complaint, demand, 
or pretence of right to fmall tithes in kind, or any other medii, 
compoſition, compenſation, or ſatisfaction for the ſame, until 
1734 and 1735, when he infiſted on ſeven ſhillings and ſixpence 
for the ſmall tithes of each yard land, which was complied with 
to prevent ſuits, and which he had commenced againſt ſome 
of the plaintiffs. 'The bill therefore prayed, that the defendant 
might be reſtrained from proceeding againſt the plaintiffs in the 
eccleſiaſtical court, and that the ſaid modus might be eſtabliſhed, 


The defendant admitted, by his anſwer, that he had been, for 
thirty years, vicar of Lower Eatingten and Over Eatington, and 
that the plaintiffs were owners and occupiers of the ſevera] 
lands as in the bill mentioned; but he denied the cuſtom 
as ſtated in the bill, or that he had conſtantly accepted the 
fame, without complaint, and ſaid, that ſoon after his induc- 
tion, he had diſcourſe with his pariſhioners, when they ac- 
knowledged that tithes in kind were due to him, and that Ie 
had in ſeveral inſtances received the ſame. 


The plaintiff replied; the defendant rejoined ; and witneſſes 
were examined on the part of the plaintiffs ; when upon hearing 
counſel on both ſides, and reading ſeveral depoſitions, the court 
directed a trial at law, to try, Whether there hath been, time 
« out of mind, yearly paid to the vicar of Lower and Over Eat« 
tc ington, the ſum of five ſhillings, the one half on the third day 
ce of May, the other half on the firſt day of Augu/?, as a modus 
tc for the ſmall tithes yearly growing and ariſing from each yard 
& land, and the common belonging thereto, in the reſpective 
« occupations of the faid plaintiffs, in Over Fatington aforeſaid, 
tt and after that rate in proportion for every leſſer quantity than 
« a yard land, and the common thereto belonging.” 


4 A trial 
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A trial was had, arid a verdict was given for the plaintiffs; Viccrvr 
and the cauſe coming on upon the equity reſerved ; againſt 


Orin, 
Tas Cour, upon hearing counſel! for the plaintiffs, and 
reading the decree and paſſea, accordingly ordered the modyſes to 
be eſtabliſhed, and that the defendant do pay the coſts, both 
at law and in equity. | 
Kn1cur again} WALKER, Tarx, Trau, 
26, GO. 2. 


Worcefterſbire, 15th July 1742. 


T* rector of — in the county of Worcefter, claimed The reftor of 
all great and ſmall tithes ariſing therein; and ſtated, that Ned in 
the defendant Walker occupied a certain meſſuage, orchard, ts a9 
garden, and coppice wood, and had cut ſeveral cords of wood, — * — 
and converted them into charcoal, and had felled and ſold ſhide lieu of the tithes 
wood and bark to a great value; that the defendant Smith alſo of Ribbesford 
occupied a farm in the ſaid pariſh ; that the defendant Seager 7" Pang fr 
occupied IValbrooke Meadow; that Lord Herbert was patron of 484 coppice 
the rectory, as his anceſtors had been before him; that ſeveral, wood belonging 
agreements had been made between the ſaid patrons and the to the manor of 
incumberits, reſpeCting the payment of a ſum in lieu of tithes z Need. 
and that when the parſon,. with whom ſuch agreement was 
made, thought it unreaſonable, ſeveral diſputes aroſe ; that 
the plaintiff had frequently applied to the defendants to account 
with him for their tithes, but which they had refuſed, under 
ſeveral pretences, to do. The bill therefore prayed an account 
— ſatisfaction for the tithes and dues demanded by the 

ill. 


The defendant Waller admitted, that in the year 1938, he 
poſſeſſed Ribbesford Meſſuage, with the coppices and woodland 
within the manor ; that in that year he had telled great quantities 
of wood and bark, and fold the ſame ; and he ſaid, that in caſe 
the tithes of ſuch wood were due, the ſame was, according to the 
cuſtom of that country, a twelfth part of the neat money. He alto 
admitted, that Lord Herbert had felled ſome wood ; and that he 
had received the ſeveral ſums ſtated in his anſwer for wood fel- 
led, but he ſaid that no part of the ſame was timber, but that 
it conſiſted of coppice wood and ſhoots from great timber trees; 
and he ſubmirted, whether tithes were payable for the ſame. 
He alſo inſiſted, that ſeveral parcels of land had been anciently 

ranted to the plaintiff's predeceſſors, and had been enjoyed by 
them time out of mind, ia lieu of the tithes of the ſaid capital 
meſſuage, the demeſne lands of the manor, and of the ſaid 
coppice wood, which is parcel of the ſaid demeſnes. He. ad- 
mitred, that the defendant $miih held Smeeth's Meadow and 
Cow Paſture; that they are no part of the demeſnes ; and 
that they are therefore ſubject to tithes, Tha 
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Knock? 


WALKER. 


DECREES N TITHE CAUSES 
| The defendant Smith ſaid, chat he held Ribberford Farm, 1 
leaſe from Lord. Herbert, free from all manner of tithes, 4 
that the ſaid farm is part of the demeſnes of the manor of Rib. 
besford. be Dan 9 | 
The defendant Seagdy ſaid, that he was tenant &f Walbrodls 
Meadow, under the defendant Walter ; and that Lori Herbert 


held the ſame ſome time in his own hands; that SmeetÞs Mea. 
dow and Cow Paſture were taken from Gatton's Farm, and added 


to Ribbesford Farm; and that the ſame were no part of the 


demeſnes, but that tithes are payable for the ſame ; but he inſiſted, 
that ſeveral parcels of land | been granted to the plaintiff 
and his predeceſſors in lieu 6f all tithes for he demeſne land: ; 


and that the cuſtom of tithing in that country is two ſhillings in 


the pound, in lieu of tithes, 


The plaintiff replied; the defendants rejoined; arid witneſſes 
were examined on both ſides; and upon hearing counſel on 
both fides, and reading the anſwers, and ſeveral depoſitions in 
the cauſe, the Court, by conſent, directed a trial at law before 
a ſpecial jury, the iſſue to be, © Whether the lands, mentioned 
e in the anſwer of the defendant Walker, were granted or 
& enjoyed in full ſatisfaction of all tithes ariſing, growing, or 


.« renewing on the demeſne landt and coppice wood in the ſaid 
« defendants anſwers mentioned ? | 


The iſſue was accordingly tried, and a verdict was given for 
the plaintiff, as to part of the lands, and for the defendants, as 


to other part of the ſaid lands. The pgſea was indorſed, « that 


« ſeventy acres, mentioned in the defendant Walker's anſwer, 
ic were granted and enjoyed in full ſatisfaction of all tithes 
« ariſing, & upon the capital meſſuage with the appurte- 
tt nances, and the ſeveral demeſne lands and coppice woods 
« belonging to the manor of Ribbesford, that is to 4a Ribbesford 
« Farm, conſiſting of the Gatehouſe Meadow, the Meat Meadow, 
« the Ox Leafore, the Brick Cloſes, the Broomy Grounds, Halts Piece 
« or Hollow Piece, the Deuble Still Piece, one? Hop Yard, the Old 
& Houſe Grounds, Wood's Grounds, Church Hill Piece, Lady Bower, 
« Blackflone Meadow, and Walbrooke Meadow, and alſo the ſeve- 
& ral coppice woods, called Over Gladderheld, Lower Gladder- 
« Held, 22 Gladderheld, Long Trundall, Caftle Hill, Cowell“ 
&« WWawkham, Horſkil! Hook, Gittins, Awbry's Pigeon Houſe, Bind 
&« Sawman's Bank, Pig Guiter, Robin Wood's Have Oah, Small 
& Poles, Hobdy's and Abraham's Burgage, as by the ſaid defend- 
et ants was therein alledged.“ „ AND THAT the ſeventy acres 
« of land, in the faid defendant aller anſwer mentioned, 


. « were not granted or enjoyed in lieu of all tithes ariſing, &c. 


« on the ſeveral coppices, called Staghoarough Beddoes, Ge/ly Mor, 


% Noman's Bank, George's Coppice, Walbatch Banners, and Hale, 


* as the faid plaintiff had therein alledged.” 
Tur 
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Taz Cougar ordered Walker and Smith to account for the Kmenr 
ſereral titheable matters and things which they had arifing, &c. Walz 
on the ſeveral lands and tenements by them reſpectively occupied 
within the ſaid pariſh of Ribbesford, during the time demanded 
by the bill, and which are not covered by the ſaid real compoſition 
2s aforeſaid; and that the defendant Seager be diſmiſſed, with 
coſts, both at law and in equity. 


The deputy made his report, dated the ſixth of March laſt, 
which, on the ſixteenth of July 1745, was ratified and con- 
firmed, but without coſts, on either fade, as to the defendants 
Walker and Smith, | 


Juso againſf Ask. | my oy 
Efſex, 15 July 1742. 


HE rector of the pariſh of Van ſtead, in the county of Eſſex, The reQor of 
T claimed all tithes, offerings, — dues ariſing . — e 
ſtated, that for the greater part of the ſixteen years, during tied to the 
which he had been vicar, the defendant 4% had occu-+ tithes of the 
pied many acres of ground, which had been converted from a nde 3 
warren into arable and paſture lands, and that he cultivated d . 0 
grain and other titheable matters thereon, but had refuſed, ui; the faid 
under ſeveral pretences, to pay the tithes thereof. The bill lands lying in the 
therefore prayed, that the defendant might ſet forth the limits pariſh of Lie 
and boundaries of the pariſhes of Wanſlead and Litrle ford, and Hd. 
whether the ſame are not ſtated and deſcribed, in reſpect to the 
lands whereto the plaintiff lays claim of tithes z that, if he 
diſpute the ſame, an iſſue may be directed for the trial thereof, 
and that he may be ordered to account and diſcover his titheable 


matters and things, 


The defendant 4/þ ſaid, that J. Lethulier, deceaſed, was in his 
life time owner of Al/der/brook Houſe, with the gardens and appurte- 
nances thereto belonging, and of the warren-heuſe,and divers lands 
and hereditaments lying in A/der/brook ; that the greater part was 
uſed by him, or his tenants, as warren ground, ſave only the capital 
houſe and gardens, with their appurtenances, and a parcel of 
meadow or marſh land, containing fourteen acres, and except 
the Pale Fields ; that all the ſaid premiſes do lie within the pa- 
riſh of Little Iiferd ; that upon the death of the ſaid J. Lethu- 
lier, the ſame came to his ſon ; that in the year 1721, the ſon 
diſwarrened the greater part of the ſaid Alderſbrook Warren, 
and incloſed and turned the ſame into arable and paſture land, 
and had corn and benefit of paſture therefrom ; that in the 
year 1713, he leaſed of the then rector of Little Iford, the 
great and ſmall tithes of the faid capital houſe, gardens, 
Pale Fields, and meadow, and the cow paſture, at four pounds, 
fix ſhillings a-year, and had paid the == for ſeveral years; 

> Ee that 
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416 l DECREES IN TITHE CAUSES 


that after he had diſwarrened the greater part of the ſaid war. 
ren, he, in 1722, took a leaſe of the ſaid rector, of all manner 
of tithes, both great and ſmall, of all the ſaid land and ground 
ſo diſwarrened, at ſeventeen pounds, and for many years paid 
the ſame; that in the year 1735, he let the laſt mentioned 
premiſes to the defendant, who had ever fince held the ſame, 
and had had ſeveral crops of corn therefrom, and had paid the 
tithes thereof to the rector of Little Lord; that after the 
faid ground had been fo diſwarrened there then remained 
of the ſaid warren a number of acres which is ſtill called #, 
Old Warren, and which he apprehends to be the ſame ground 
in the bill mentioned to have been lately converted from warren, 
and of which plaintiff claims tithes z that he the defendant had 
rented the Old Warren from Lady Day 1737, with liberty to 
deſtroy the rabbits, and convert the ſame into tillage ; that he 
had ſo done, and had had ſeveral crops of corn, and other tithe. 
able matters therefrom, and had compounded for the tithes 
thereof with the rector of Little Lord, for three pounds, fix 
ſhillings, and fixpence, which he had paid, making, with the 
ſeventecn pounds, the ſum of twenty pounds, fix ſhillings, and 


ſixpence ; and he ſpoke as to the perambulations and bound. 
ries of the ſaid pariſhes. | 


The defendant Finlay, the rector of Little I/ford, put in an 


anſwer to the ſame effect as 4, and inſiſted that the tithes 
were due to him. | 


The plaintiff replied; the defendant rejoined; and witneſſes 
were examined on both ſides ; and upon hearing counſel for al 
parties z | 


Tax Count, by conſent, directed a trial at law to be had, 
before a ſpecial jury, the iſſue to be, „Whether the lands 
te or any and what part thereof, out of and from which the 


« plaintiff demands tithes, lie within the pariſh of Wanſtad 
« or the titheable places thereof.“ 


Aſter a view had, and upon full evidence, a verdict ws 
found for the defendant Aſo. 


Tux Cour, on the twenty-ſixth of November 1744, ordered 
the bill to ſtand diſmiſſed with coſts, both at law and in equity, 
for the defendant 4, and with forty ſhillings coſts to the 
defendant Finlay. 


Mren, Tenn, LAMB againf TATTERSALL; 
— Surry, 7th December 1742. 


The rector of TH rector of Chip/tead, in the county of Surry, claimed tht 


Chypfeedjin Sur- 1 tithes of corn, grain, and hay, and all other tithes bot 
ies of wheat Ereat and ſmall ariſing in the pariſh, and prayed, inter alia, thi 


by the ſhock, uring of horſes, peaſe, wood, underw uf, cal 
y a, EE peaſe, \ ood, garden ftuff, Y 


DURING THE REIGN OF GEORGE THE SECOND. 


the cuſtom uſed therein of tithing wheat in the ſhock might be 
| eſtabliſhed. 
. The defendant ſaid, that he had duly ſet out the tithes of his 
i wheat in the ſheaf, and given the plaintiff notice to fetch the 
? fame away, Which he had refuſed to do; and he denied, that 
: there was any cuſtom in the pariſh, of tithing wheat in the 
y ock. The defendant alſo ſaid, that he had, ſince the eleventh 
{ of September, ſheared ſeveral ſheep, but that he could not ſet 
N out the tithe wool thereof, at the time of ſhearing, becauſe the 
n ſheep had been fed in the pariſh of Zwell, as well as in the pariſh 
3 of Chi head, and he did not know what proportion of the tithe 
N wool the ſaid plaintiff was entitled to, or what part the miniſter 
x of Fuell would infiſt on, and that he had therefore deferred 
i ſetting out the ſame till it was weighed off for ſale; and he 
0 averred, that that was the uſual time of ſetting out and 
* paying tithe wool. He alſo inſiſted, that he had paid his tithes 
= of apples and pigs to the plaintiff, He alſo ſaid, that he had 
K not agiſted any horſes, except horſes uſed for ploughing his ſaid 
© farm, | 
The plaintiff replied ſpecially, and thereby waived his de- 
an mand of the tithes of pigs and apples; the defendant rejoined ; 
hes and witneſſes were examined on both ſides; and upon openin 
the pleadings, and reading the anſwer as to the ſaid cuſtom o 
r tithing wheat by the ſhock ; 
al Tas CovrT ordered the bill to be diſmiſſed as to the tithes 
of apples and pigs, with coſts, as to thoſe demands, to the time 
of the replication z and as to the demand of agiſtment tithes 
ad, for the horſes uſed for the plough or management of his farm, 
nds with coſts, ſo far as the proceedings relate to the ſaid demand. 
the But THE CourT ordered the defendant to account for the 
ca tithes of peaſe, wood, underwood, garden ſtuff, calves, lambs, 
milk, and wool, during the time demanded by the bill. The 
wa deputy to take the account, and to ſtate any thing ſpecially, but 
in particular to ſtate ſpecially what relates to the tithe of wool 
= demanded by the plaintiff, 
2 report as to the 


As to the demand of tithe wheat, the Court ordered, 
that it be referred to a trial at law, © Whether the cuſtom 
* of tithing wheat, in the pariſh of Chipfead, is by the ſhock, 


« or not ? 


A trial was accordingly had by a ſpecial jury, and a y 10 
was found for the defendant, « that the cuſtom of tithing 


tha in the pariſh of Chipſtead, was not by the ſhock, as the plainthi 
ns, BY had alledged.“ Now upon hearing counſel for the parties; 
and reading the decree, pęſlea, and report; = 
te Ee 2 THE 


againſt 
TATTERSALL. 
The defendant 
ſays, that he ſet 
out the tithe of 
his wheat in 
ſheaves,and that 
there is no cuſ. 
tom to ſet out 
the fame in 


ſhocks ; 
that his ſheep 


had been fed 
partly in Ewell 
and partly in 
Ctipſſead, and 
therefore could 
not ſet out the 
tithe wool on 
ſhearing day 


that he had paid 
t.thes of apples 
and pigs; that 
the horſes were 
uſed for the 
plough. 


ed, as to the 
tithes of apples, 
pigs, and horſes 
uſed for the 
plough. 


The tithes of 
peaſe, wood, un- 
der wood, gar. 
den ſtuff, calves, 
lambs, milk, and 
wool decreed. 

The deputy to 
make a ſpecial 


wool, 


WY A 
An iſſue dice; 


ed to try, when 
ther wheat is to 
be ſet out in 
ſhocks, 


A verdict, that 


it is not to be ſo 


ſet out. 
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Laus Tux Cover, on the fifth of December 1743, diſmiſſed the bill, 


* the tithe of wheat, with coſts, both at law and in equity, 


T. « bill diſmiſſed, . as to tithe of wheat, 


The report con- And the deputy having made his report, the faid report ws 

firmed with confirmed; and the defendant ordered to pay two pounds 

N nine ſhillings, and ninepence halfpenny, reported due for the 
tithes of peaſe, wood, underwood, garden ſtuff, calves, lambs, 
milk, and wool, with taxed coſts, fo far as the ſame relates tg 
the tithes of peaſe, wood, underwood, garden ſtuff, calves, 
lambs, and milk, no coſts being to be paid by either of the parties 
in relation to the tithes of wool, they having agreed to the 
tithe thereof, and waived the ſame, 


* G ANDY againſt Bryan ; et e Contra. 
Glouceſterſhire, 15th November 1742. 


The vicar of TEHx bill ſtated, that the plaintiff had, for eleven years paf, 
Pueklerchurch, in been vicar of Pucklerchurch, with the chapelries of Mr. 


— : leigh and Aboteſton cum Wick, and then called Wick and Abſcn, 


ties of Weſter. annexed, in the county of Glowceffer, and entitled to the 
ligh and Alete ſmall tithes, offerings, and duties ariſing within the ſaid vicar- 
tou annexed, is age and the titheable places thereof; that the defendant Bryan 
_ 5 had, for two years paſt, occupied a large eſtate at Wick and 
* — tithes Abſen; and that the defendant Smith had, for the like time, 
of certain an- ſeveral eſtates therein and had many titheable matters thereon, but 
tient farms in that they had refuſed to pay the tithes thereof, although in 
Wk and Ain. April 1733, and at ſeveral other times he had given them notice 
that he was diſſatis ſied with their compoſitions, and intended te 
take his tithes in kind; that in 1734, he had filed his bil 
againſt them for an account of their ſeveral titheable matter 
and obtained a decree for the payment of tithes in kind fa) 
The bill therefore prayed, that the defendants might account 
for the ſeveral titheable matters demanded by the bill, 


((..) This cauſe of Gandy v. Bryan, each other; that there was no connec- 
and others, came before the Court on tion whatever between them; that ther 
the 27th of Mey 1736, Faſter Term, farms were not ſituated in Pucklerchard, 

. Geo, 2. The plaintiff Rated, that but in Nie and Ab/on ; but they admit 

he had then for nine years been vicar ted, that the vicar had, in the month d 

88 of Pucllerebureb, with the chapels of. / April 1733, given them notice tht 
terleigh and Aboteflon cum Wick, other- he would no longer accept of the u- 
wiſe called Wick and Abſon, annexed, mer payment that had been made ut 

and claimed all the tithes of hay and lieu of tithes, Tur Covxr, on tt 

other ſmall tithes in kind 'the de- default of the defendant's appezranc, 

fendants admitted, that the plaintiff ordered them to account for the tithes 

had officiated as vicar as aforeſaid, but ariſing in the ſaid vicarage and chapt 

infiſted, ' that Hgferleigh, Wick, and ries, unleſs theyſhewed good cauſe tot 

Ahe were diſtin& pariſhes from contrary, and on the fifth of Jul 173% 
Puctlerchurch ; that they had ſeparate they not having ſhewn any cauſe, tt 

iſh officers; that the rates of all decrec was made abſolute. 

inds were diſtinct, and independant of - 
2 


DURING THE REIGN OF GEORGE THE SECOND. 


Tee defendants admitted, that the plaintiff officiated as vicar 
of Pucklerchurch, with the chapels of Wefterleigh and Aboteſton, 
but denied that Wick and 4b/cn were part of or annexed to the 
{aid vicarage, or that he, as vicar, was entitled to the tithes in 
thoſe chapelries, or to any modus in lieu thereof; for that in 
Wick and Abſon there are ſeveral ancient farms, the occupiers 
wher-of had immemorially paid at Lady Day and Michaelmas, 
to the vicar or his leſſee, the following ſums, as meduſes in lieu 
of all tithes ariſing on the ſaid farms, viz. for Lewis Bryan's Farm 
ten ſhillings a-year, by equal half yearly payments, as aforeſaid, 
25s @ modus in lieu of all vicarial tithes; for FYen's Farm, 
ten pounds; for James Farm, otherwiſe Mr. Haynes, thirty 

unis; for Ely Bryan's, twelve pounds; and for Samuel 
Bryan's, otherwiſe Richard Manſell's, ſeven pounds; and that the 
ſaid ſums had been accepted by the vicar, or his leſſee, in lieu of 
tithes in kind, 

The defendants with ſeveral others filed their cro/5 bill againſt 
the vicar, to eſtabliſh the ſaid moduſes. 


The vicar denied that there were ſuch modigſes. 


Taz Cova r, by the conſent of the parties, ordered the ſaid 
ſeveral ancient moduſes, in lieu of all the tithes of hay, and all 
{mall and vicarial tithes and dues, ariſing from the ſaid ancient 
farms reſpectively, to be confirmed and eſtabliſhed, as alledged 
inthe croſs bill, and that the ſame be for the future obſerved in 


CrRaBB again} HAYNE. 
Derſetſhire, 25th February 1742. 
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Candy 

again 

BN VYAN ; 
et e Contra, 


Hitany Term 
16. Gro. 2. 


TA rector of Hammoon, otherwiſe Hammeh an, in the county The rector of 


of Der/et, claimed the tithes of hay made, and cattle depaſ- 
tured on a farm in the defendant's poſſeſſion. 
and agiſtment of 
The defendant ſaid, that he occupied a farm in the ſaid 
pariſh, from Lady Day 1739 to 1740, including four acres in 
another pariſh ; that in the ſaid year ſeveral acres were put up 
and made into hay; that he duly ſet out his tithe thereof in graſs 
ects, according to the uſual cuſtom, time out of mind, practiſed 


Hammoon, in 
Dorſerſhre,claims 
the tuhes of hay 
Cattle. 


The defendant 
ſays, that he 
made a quantity 
of both bay and 


ſeimmings ; that 


he ſet out the 


in the pariſh; and that he had refuſed to give the plaintiff tithes of the 


leave to make ſuch graſs cocks into hay upon the ground 
that it was uſual in the ſummer ſeaſon, when the graſs on their 
paſture grounds was too rank for the cattle to cat, to make 
t into hay, which was called feimmings ; that he made ſome 
of that ſort in that year, the tithe whereof he had ſet out to the 
plaintiff; and that the value of the tithe hay might be worth 
twenty pounds, He alſo ſaid, that he did not know what 

Ee 3 number 


graſs in gras 
cocks ; that he 
retuſed to let the 
rector make it 
into hay on the 
land 3 
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can, number of cattle he had depaſtured or agiſted, or what the 
— tithe of ſuch agiſtment was worth; and he ſet out his tithe; af 
nn lambs, wool, apples, and ruſhes ; and, ſetting out the value of hi 
tendered what tithe hay and agiſtment, tendered the plaintiff fixteen poung, 


was due for the ſixteen ſhillings, for his agiſtment tithes. 
tithes of agiſt- | 


ment 
The cauſe is The plaintiff replied; the defendant rejoined; and witneſs 
heard, were examined on both ſides; and after hearing counſel on 
both fides, and reading the proofs taken in the cauſe, and on 
full debate of the matter ; | 
8 „ Tux Court declared it to be their opinion, that the 
3 — 2 plaintiff, as rector of the pariſh of Hammoon, otherwiſe Han. 
right to make Mohan, was entitled to make his tithe graſs into hay, upon the 
ide graſs cocks defendant's lands where ſuch graſs grew; and thereupon ordered 
gn. wr" the defendant to account for the value of the tithe hay, during 
The tithe hay the time demanded by the bill, with coſts ; but it appearing 
decreed with he had made a tender of ſixteen guineas for his agiſtment 
colts, tithes before the filing of the bill, the colts, as to agiſtment 
The i. 2 — tithes, were reſerved till after the report was made of the ſum 
tithe referves. due for ſuch tithes. 
The report con- The deputy (a) made his report on the eighteenth of Neven. 
firmed z- ber laſt; and the Court ordered the report to be ratified and 
the defendant to confirmed, and the defendant to pay the ſum. reported due, 
Ne => e with coſts as to the tithe hay and ſkimmings ; and the plaintif 
ment N to pay to the defendant his coſts, as to the agiſtment tithes, thc 
plaintiff having agreed to accept the tender. 
T. PARKER. 
Law. CARTER. 
Ja. REvNoLvs. 
Canas, CLARKE, 


On EIS Tavtpn, EG Deputy Remembrancer, 


CT | HoLME againſt DRINxEKROW. 
- VE . 
Yorkſhire, 2d May 1743- 


The impropria- PF HE bill ſtated, that the plaintiff, for a few years paſt, had 

or of in, been ſeiſed in fee of the impropriate rectory of Steffng 

1 fees the county of York, and was entitled to the tithes thereof, 

of a parc] of great and ſmall; that the defendant, during that time, had 

ground ly.ng in occupied lands lying therein, from which he had ſeveral tithe- 

= mancr of able matters and things, and prayed, that he might be decreed 
fall to account for the ſame, 


The defendant The defendant admitted, that he occupied a meſſuage and fire 
* — acres of paſture land in the pariſh, and alſo a parcel of ground ad- 
within e ne- Joining to the townſhip of Sk-fling, lying in the manor of oe 


tory ot S; 


Q x 


a — — © © 


DURING THE REIGN OF GEORGE THE SECOND, 


and he inſiſted, that the lands lying within the ſaid manor are 
not within the ſaid rectory of Skefling, for that the ſaid manor 
anciently was a-pariſh of itſelf, and never was annexed to the 
ſaid rectory; and that no tithes, ariſing on the ſaid lands, were 
payable to the impropriator of Steſſling; that the abbot and 
convent of the monaſtery of Saint Martin Albemarle, in Nor- 

„being ſeiſed of the ſaid manor and of the lands occu- 
pied by the defendant, and of the tithes ariſing thereon, did, on 
the tenth day of October, in the eighteenth year of Richard the 
Second, grant the ſame to the abbot and convent of the monaſ- 
tery of Kirk/all ; that they, by virtue thereof, continued 
ſeiſed of the ſaid manor, lands, and tithes, till the diſſolution 
of the ſaid monaſtery, in the thirty-firſt year of Henry the 
Eighth, when the ſame became veſted in THE Crown; and that 
from the time of the diſſolution of the ſame, his late majeſty 


Henry the Eighth, and his ſucceſſors, had been ſeiſed in fee of 


the laid manor, lands, and tithes, till the thirteenth of May, 
in the eighth year of William the Third, when the ſame were 

ated to the Earl of Portland and his heirs, from whom the 
ame had deſcended to the preſent Duke of Portland, by whom 
the ſame had been conveyed to G. Crowle, under whom the 
defendant held the ſaid lands, as tenant thereof; that the 
ſeveral abbots and convents during their poſſeſſion of the ſaid 
manor and lands, and Henry the Eighth, and his ſucceſſors, 
fince the diſſolution of the ſaid monaſtery, and their ſeveral 
leflees, patentees, farmers, and tenants, and all claiming under 
them, had held and enjoyed the ſaid manor, lands, and grounds 
freed and diſcharged from the payment of tithes ; and therefore 
he inſiſted, that by virtue of the clauſe in the ſtatute, of the 
31. Hen. 8. he was not liable to the payment of tithes for the 
ſaid lands, though they ſhould appear to lie within the rectory 
of Skefling, but which he did not admit: and he ſet forth the 
quantities, qualities, and values of the ſeveral titheable matters 
and things which had ariſen on the ſaid premiſes, during the 
time demanded by the bill, 


The plaintiff replied; the defendant rejoined ; and witneſſes 
were examined on the plaintiff's behalf; and upon hearing 
counſel on both ſides, and reading the proofs in the cauſe ; 


Taz Cook r ordered the defendant to account for the values 


473 
Hot ur 


Dzinxzow, | 


that the manor 
of Birflall was 
anciently a 

riſh of itſelf i 
that the faid 
manor belonged 
to the abbey of 
St. Martin Abe 
marie; that the 
abbey continued 
ſeiſed thereof till 
the diſſolution; 
that it was 


and that the 
ſamehavingbeen 
held tithe free 
in the hands or 
the abbot at 
the time the 
abbey was dif- 
ſolved, the ſaid 
grounds are now 
tithe free by 
virtue of the 
ſtatute 31. Hen. 
8. e. 13. 


The cauſe 


The tithes de 


of the ſeveral titheable matters and things, which he had on 


the ſaid lands occupied by him in the rectory of Sing, or the 
titheable places thereof, during the time demanded by the bill, 
with coſts, to be taxed, The deputy made his report, dated 


the eleventh inſtant ; and on the twenty-lecond of Zune 1744z 
the ſame was confirmed with coſts. 
Ee4 CHAPMAN 
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Hitany Tan CHarMan again KEEP. 


N Hampſhire, 19th February 17.1. 


he refor of HE rector of Stratfieldſea, in the county of Hants, claimed 

Strarfieldſea, in all manner of tithes in the ſaid pariſh, from the twenty. 

8 ninth of September 1736, and ſtated particularly, that the de- 

ſheep depaſtur- fendant, during that time, had taken in a number of ſheep, 

ed. and had wintered, agiſted, or fatted them on his lands, the 
tithes of which he had refuſed to pay; and therefore he prayed, 
that he might be ordered to account for the ſame. 


The defendant The defendant ſtated, that he held a number of farms in the 
2 on = pariſh, one of which was his own, and the reſt rented of 
paſturedonlands another perſon ; and he ſer forth the reſpective values thereof, 
Which had dur- and the numbers of the ſheep which he had agiſted thereon; 
ing the fame but ſaid, that he could not ſet forth a particular account of what 
— eee profit he had made by wintering or fattening of ſheep, not 
corn or hay, and having kept any account thereof; and that the reaſon why 
that no tithes he did not keep an account of, or pay the plaintiff the tithes 
are payable in of ſuch ſheep as he had wintered or fattened, was, be. 
2 — 2 cauſe all the frid ſheep, which he had ſo wintered or fattened, 
pee. oh cat. were agiſted and fed on lands which had paid tithes of corn or 
tle on ſuch tub. hay, to the plaintiff in the ſame year; and that there had been 
ble, or aſterpaſ- no inſtance in the ſaid pariſh of tithes being paid or demanded, 
* either by the plaintiff or his predeceſſors, for ſheep wintered 
or fattened on lands which had paid tithes the ſame year; and 


he inſiſted, that no tithes are due by law for ſuch ſheep. 


The plaintiff replied; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel on both 


ſides, and reading the depottion of William Wallis, and upon 
full debate ; 


The bill difmifr. THE Court ordered the bill to be diſmiſſed, with coſts, ſo 
ed, as to the far as it related to the agiſtment tithes of ſheep fed on ſtubbles 
_ OP and fields mowed, which had paid tithes of corn or hay the 
the nubbie or ſame year to the plaintiff, 


= 3 of But Tie CourT ordered the defendant to account for the 


ſheep, which agiſtment tithes of ſheep brought into and ſold out of the pariſh, 
had: rot paid Which had not paid to the plaintiff the tithes of wool and lambs; 
tithes of wool and of ſuch ſheep as were agiſted in the ſaid pariſh for hire, 
and lambs, or during ſuch time as they were not depaſtured upon ſtubbles of 


— . fo — corn, or upon fields mowed, whereof tithes had been paid to 

on lands that had the plaintiff, 

be id one Reg 

. i 3 The coſts and further directions to be reſerved till after the 
: report, 
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SMEE againſf Cook. 
Efſex, 24th November 1743. 


HE vices of Chiſhull Magna, otherwiſe Upper Chiſpull. in 
1 the county of Eſſex, ſtated, that the parſonage and rectory 
of Chifhull Magna, was long ago appropriated to the abbot and 
convent of the monaſtery of Walden; that by the ancient books 
in the regiſtry of the biſlioprick of London, it appeared, that the 
vicarage thereof was very ancient ; that it had an ancient en- 
dowment, and was appropriate to the ſaid abbot and convent 
from the year 1239; that at that time an appointment was 
made for the better ſupport of the vicar, whereby it was or- 
dained that he ſhould receive the ſmall tithes, the tithes of hay, 
all oblations, four quarters of wheat, four quarters of barley, 
and four quarters of oats, out of the barn belonging to the ſaid 
abbey, have the mefſuage and croft in the ſaid endowment 
mentioned, and ſuſtain * omnia onera ordinaria eccleſie conſueta 
that afterwards by an inſtrument of augmentation dared the 
firſt December 1441, on the vicar's complaint to the biſhop 
of Lenden, that the profits of his vicarage were too ſmall 
to ſupport him, and the matter of the ſaid complaint being 
duly examined, the biſhop, with the conſent of all parties 
concerned, ordained, that the faid abbot and convent, as an 
augmentation to the ſaid vicarage, ſhould pay yearly to the 
then vicar, who was aged and infirm, for his life, a certain 
ſum therein mentioned, by equal portions at Midſummer and 
Chri/imas, and forty ſhillings yearly to his ſucceflors for ever, 
at the ſaid feaſts; that the ſaid ſums were to be paid by the 
farmers of the ſaid abbot and convent ; and that the ſame was 
confirmed under the ſeals of the ſaid biſhop, and the abbot and 
convent, on the firſt of December 1441. The bill then ſtated, 
that the ſaid abbey, and the lands, tithes, and poſſeſſions 
thereof came to THE CROWN, at the diflolution of monaſteries 
in the reign of Henry the Eighth ; that the ſaid church and 
rectory were granted by Henry the Eighth to Lord Audley ; that 
afterwards, by ſeveral meſne grants and deſcents, the ſame came 
e Cal, the anceſtor of the defendant; that the faid John 

, in the year 1662, preſented Robert Parr, clerk, to the 
faid vicarage ; that the ſaid Parr continued vicar there till 
the year 1690; that the ſaid Parr, and all his predeceſſors, 
received yearly from the ſaid impropriator the ſaid annual pay- 
ments of wheat, barley, and cats, or an annual ſum in lieu 
thereof, and alſo the faid forty ſhillings ; that the ſaid Robert 
Parr, whilſt he was vicar, granted a leaſe thereof to the ſaid 
J. Cool, who accepted the ſame ; that on the ſaid Parr's death, 
the then impropriator, in order to deprive the vicarage of its 
ancient rights, and of the ſaid payments, did not preſent any 
Vicar, but agreed to ſupply the cure of the ſaid vicarage for an 
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Mien. Treu, 
17. G10. 2 


The vicar of 
Chifoull Aagra, 
in Eſex » files his 
bill againſt the 
impropriator, 
ſtating, 

P. C. 537. 

that he was en 
titled to receive 
the tithes of 
hay, all ſmail 
tithes, ſourquar- 
ters of wheat, 
four quarters of 
bariey, and four 
quarters of oats, 
out of the im- 
propriator's 
barnz 


a certain ſum at 
Mid ſummer and 
Chriſtmas, and 
40s. yearly. 


that the ſormer 
vicars had yearly 
received the ſaid 
quantities of 
grain and the 
laid 40%. 3 


that the vicarage 
was for ſome 
time vacant, and 
the cure ſupe 
plied by the jm. 
propriator ataol. 
a- year; 
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sun annual ſalary of twenty pounds, and procured a ſequeſtration 
|, thereof under which, it continued withont any lawful vicar 
„. almoſt forty years; that John Ward, clerk, was at the expira- 
tion of that period, preſented thereto by G. Wilcocks, who had 
purchaſed of the defendant's father his intereſt therein ; that 

the faid F. Ward was inſtituted therein and continued vicar 

| but that he the until February 1721, when he reſigned ; and that ſoon after. 
—_— being wards the plaintiff was preſented by J. Wilcect's ſon, and had 
> + + 26%; thereby become entitled to the rights and perquiſites thereof, 
was entitled to and particularly to the aforeſaid annual payments ; that he 
the ſaid perqui- hoped the impropriator would have conformed thereto ; 
tes and annvi- that he had frequently applied to him for that purpoſe ; but 
T . that he denied his right to the ſaid corn and penſion, under x 
pretence that the ſame had never been claimed by the plaintif”s 

predeceſſors. The vicar therefore prayed, that the defendant 

might anſwer the arrears of the ſaid wheat, barley, and oats; 

that the ſaid forty ſhillings a-year might be paid to him ; that 

his right to the ſame might be eſtabliſhed, and decreed to 

be paid and delivered for all time to come; and that the teſti. 


mony of his witneſſes might be perpetuated, 


The impropria= The defendant ſaid, that he did not know, that the ſaid par- 
tor denies that ſi n r 
the vicar is en. ſonage and rectory was appropriate to the abbot and convent of 
titled to the faid Walden, nor that the vicarage thereof was an ancient vicarage, 
quantities of or had an ancient endowment, or that ſuch appointment and 
Wee augmentation had been made, or that the faid abbey and the 
1 lands and poſſeſſions thereof came to the crown at the diſſo- 
the ſmall tithes, lution of monaſteries, or that the ſaid church and rectory 
| were granted to Lord Audley, He admitted, that he was the 
reſent impropriator thereof, and that his father and anceſtors 
had for many years cnjoyed the ſame, but whether his grand- 
tather, or any of his anceſtors, had about the year 1662, pre- 
ſented Parr, or that Parr had granted the ſaid leaſe, or that the 
faid vicarage was under ſequeſtration, as in the bill is mentioned, 
he knew not. He ſaid, that he believed, that J. Ward was 
preſented by J. WWilcecks ; that Vard reſigned, as ſtated in the 
bill; and that the plaintiff was preſented by J. Wlcocks; but 
he denied, that he, as vicar, was entitled to the ſaid annual 
payments of corn, and the penſion from the impropriator, or to 
any other profits than the ſmall tithes ; or that his right to the 
ſaid annual payments appeared by any deeds, writings, or ac- 
counts in his cuſtody. | 


The vicar, have The plaintiff replied; the defendant rejoined ; and witneſſes 
ing diſcovered were examined; but the plaintiff having difcovered freſh evi- 
3 dence, the Court permitted him to file a ſupplemental bill, and to 
— put new matters in iſſue; and the defendant Coo, pending 
fold the rectory the ſuit, having ſold the impropriation to N. Wilkes, the new 
" — files impropriator, was made a party to the /upplemental bill, 

. The 
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The vicar, in his ſupplemental bill, ſaid, that he had lately Smzr 
diſcovered and got into his poſſeſſion a memorandum book of 
the defendant Coot's grandfather, and in which book are entered 
his accounts with his tenants, and his receipts and payments the .** - 
touching the ſaid rectory, and particularly receipts given and tor i tar. 
ſigned by F. Parr, the then vicar, for the ſeveral quarterly writngs in his 
payments of ſixteen pounds a- year, in lieu of the ſaid corn and Po-ſion,thew- 
penſion of forty ſhillings, and continued down to the year 1684; "5 e 
2 the defendant N. Wilkes had in his cuſtody an agreement * 
or leaſe, dated the eleventh of June 1680, made between the 
ſaid R. Parr and 7. Cook, whereby the faid Parr, as vicar, 
demiſed to Cook, for three years, the ſaid annual payments of 
corn and penſion, reſerving to Parr the yearly rent of ſixteen 

unds, and alſo had other leaſes to continue the ſame, The 
— 1 bill therefore prayed, that the defendants might 
ſet forth why they refuſed to pay the plaintiff's demands; and 
whether the name of Robert Parr, ſet to the receipts in the 
ſaid book, are of his hand writing; and that the defendant 
Wilkes might leave the faid agreement, &c. with his clerk in 
court, for the plaintiff's infoeQion, to examine witneſſes 
thereto. 


The defendant Cot, in anſwer to the ſupplemental bill, ſaid, The former im» 
that he had peruſed the ſaid book, but knew not whether the Propriator pro- 
ſame was the book of his grandfather, or kept by him, or whoſe u the writ- 
hand writing the receipts are of. He alſo ſaid, that in the year — "mp ID 
1738, he ſold the rectory, together with other lands in the 1738, he fold 
pariſh to N. Wilkes ; but he admitted, that he had poſſeſſed the vector toVilles, 
fame ſome few years before; and inſiſted, that the plaintiff is 
not entitled to the demands, as claimed by his bill. 

The defendant Millet anſwered to the ſame effect as Cook had Ml. admits, 
done to the original bill; ſet forth the agreement of the — — 
eleventh of June 1680, which was to the purport as ſtated in ,,, — 
bill; and admitted, that, by leaſe and releaſe, dated the twen- the vicar's rights 
tieth and twenty-firſt of April 1739, he had purchaſed the ſaid 
rectory of Cook, and was then in poſſeſſion thereof. He al: 
faid, that he had peruſed the book, and was not convinced by 
the ſame, that the payments mentioned therein had been made, 
they never having been paid by the defendant Coats anceſtors, 


and that therefore he believed that he had no right to the ſame. 


The plaintiff replied; the defendants rejoined ; and witneſſes The evidence 
were examined on both ſides, and upon hearing counſel, and — 
reading the endowment of the vicarage of the church of Chi/bull 
Magna, the fourth of the ides of May, in the tenth year of the 
conſecration of Roger biſhop of London, in the regiitry book of 
the bilhop of Londin; the inſtrument next before in the jaid 
book, being in 13553 the inſtrument immediately after, being 
in the twentieth year Edward the Third; an aygmentation Ju 

| | he 


The Court de- 
cree the pay- 
ments of the 
wheat, barley, 
oats, and 408, 
a year to the 
vicar, and order 
Cock and Wilkes 
to account 
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the vicarage, in the ſame book, in the firſt of December 1441, 
by Robert biſhop of London; the leaſe from R. Parr and J. Col, 
dated the twenty-third of February 1604, ſigned Fohn Cot ; 
the indenture of agreement between the ſame parties, dated 
the eleventh of June 1680. ſigned Robert Parr; a memorandum 
under it & Candlemas Day 1681,” ſigned « Robert Parr,” and 
alſo a memento, ſigned « John Cook” and © Robert Parr; and 
on reading ſeveral proofs in the cauſe ; and ſeveral entries in a 
book marked A, being receipts ſigned Robert Parr, in 1683 and 
1684; a paper writing of Ar. John Cook's, marked (A), re- 
hating to his receipts and diſburſements upon the vicarage 
houſe, wherein the ſaid annual payments of corn, and of the 
faid forty ſhillings were mentioned ; an entry in the book of 
acts and commiſſions of the biſhop of Londen, of a ſequeſtration 
to Robert Pate, of the ſaid vicarage, on the thirtieth of September 
1685 ; the defendant Coot's anſwer ; a copy of the regiſter of 
the burial of R. Parr and G, Mead; an extract from the regi 

of the conſiſtory court of London; and upon full debate; 


Tux Con eſtabliſhed the ſaid ancient annual payments of 
four quarters of 'wheat, four quarters of barley, four quarters 
of oats, and the ſaid annual payment of forty ſhillings ; and 
decreed the defendant Cot to account for the ſame. according 
to the value thereof, during the time he was in poſſeſſion of the 
rectory, and the defendant Wilkes, from the time he purchaſed 


* and came into poſſeſſion thereof; with coſts, 


rhe lame during the time they were reſpectively in poſſeſſion. 


The vicar pt» 
titions for a re- 
hearing and lays, 
that as the pay - 
ments of corn 
and money are 
a ben on the 
inheritance, 
Millet ought to 
have been de- 
creed to pay the 
whole arrears. 


Ide cauſes re- 
ticard. 


The vicar petitioned the Court, alledging, that he appre« 
hended himſfelt aggrieved by ſo much the ſaid decree as 
directed N. Ville to account for the value of the yearly pay- 
ments of corn, and the yearly ſum of forty ſhillings, only from 
the time he had been in poſſeſſion of the rectory; inaſmuch as 
the yearly payments of corn and money are a lien and charge 
upon and do affect the eſtate and inheritance of the rectory; 
and as the arrears thereof are an incumbrance and charge 
thereon, and on the tithes and poſſeſſions thereof, into whoſe 
hands or poſſeſſion ſoever the ſame ſhall come; and that 
therefore he was entitled to a ſatisfaction for all the arrears from 
Wilkes, as well before the time of his purchaſe, as ſince, 
eſpecially as Cook was inſolvent, and not able to anſwer or pay 
the ſame. The petition therefore prayed, that the cauſe might 
be reheard ; and the faid order ſo far varied, that Wilkes 
might be decreed to pay the value of the arrears, out of the 
rectory, from the time of the plaintiff's inſtitution to the 
vicarage of Chifbull Magna, And on the fourth day of February, 
the cauſe was ordered to be reheard, as to the matter contained 
in the petition, upon the plaintiff's making the uſual depoſit of 
ten pounds, - | | = 
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The-cauſe was accordingly heard on the ſixteenth of April sun 
1744, and alſo this day, the twenty-third of April 1744, and See 
upon reading the petition; and hearing counſel; and reading | 
the evidence and proofs, as at the original hearing z and upon 
full debate of the matter; 


Tax Cour decreed, that the former decree ſhould be va- Cit and 37%/k's 
ried in the following manner; viz. the Court unanimouſly decreed to ac- 
declared, that the yearly payments of four quarters of wheat, mc rim do 
four quarters of barley, and four quarters of oats, and the faid WE e 
annual payment of forty ſhillings, demanded by the original all appear due 
and ſupplemental bills, and the arrears thereof, were a charge both from Coat 
on the impropriate rector of CHiſbull Magna; and ordered, _ my __ 
adjudged, and decreed, that the ſaid payments ſhould be thereby _ pg: | oa 
eſtablithed for the future; that both Coat and Wilkes ſhould again Col, to 
come to an account with the vicar before the deputy remem- reimburſe him- 
brancer, for the arrears of the ſaid ſeveral quantities of corn, — dar what be 
according to the value thereof; and alſo for the arrears of the 8 
faid annual payment of forty ſhillings, from the time the vicar 
was inſtituted and inducted to the ſaid vicarage, and ſhould 
ſatisfy and pay to him what ſhould appear to be due for the 
ſame; and it was referred to the deputy to take the account; 
in the taking of which account, he was to diſtinguiſh what 
part of the ſaid arrears accrued due in the time the ſaid 
Ck and F/ilkes had been reſpeCtively in poſſeſſion of the aid 
rectory, and was to make them all juſt allowances ; and it was 
further ordered and decreed, that if Wilkes ſhould pay, or 
ſhould be compelled to pay any thing to the vicar, on account of 
any arrears which accrued due in the time of Coat; that then 
Wilkes was to be at liberty to proſecute that decree againſt 
Crab, in the name of the vicar, in order to reimburſe himſelf 
what he ſhould ſo pay on account of ſuch arrears; and that 
all other parts of the former decree, not thereby varied or 


altered, ſhould ſtand and be obſerved by all parties, 


From both theſe decrees the defendants appealed to the Cc: and 17!k 
houſe of lords, and on the twenty-cighth of November 1745, the appeal from bot 
plaintiff's counſel informed the Court, that, on Friday the e. bene to 
eighth inſtant, THe Hovsz os Lonps, upon the petition and , ang © 
appeal of the defendants, complaining of a decree and order of tain an order 
the court of exchequer, the twenty-third of April 1744, made that the decice 
upon the rehearing of this cauſe, had made the following order, made on the re. 
viz. © Die Veneris, 8th Novembris 1745, after hearing counſel ry Ago tes 
« upon the petition and appeal of Richard Cozk and N. Wilkes a; that 36 le. 
« complaining of a decree and order of THE COURT OF EXCHE=-' ſhould only ac» 
« QUER, of the twenty-third of April 1744, made upon the unt = luc: 
e rehearing a cauſe there, then depending, wherein J. Smee, * — 

ments as had accrued fince the time he had purchaſed the jQuery, 


« clerk: 
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« clerk, was plaintiff, and the appellants defendants, ſo far a, 
« the ſame, or either of them, directs that the 4 ſhall 
« come to an account with the ſaid Thomas Smee, for the arrears 
« of the ſeveral quantities of corn and money, from the time 
« the ſaid Smee was inſtituted and inducted into the vicarage of 
c Chiſbull Magna, in the county of Hen, and fo far as the 
cc ſaid decree makes the appellant Wilkes liable to the payment 
ce thereof, before he became impropriator of the rectory of 
ct Chiſbull Magna, and praying that the ſame may be reverſeq 
« in thoſe points; and that the appellant Cook might not be 
« compelled to anſwer the ſaid Smet demands, eſtabliſhed by 
at the Jaid decree, but from the time of filing his original bill; 
« and that the appellant Miltes may not be compelled to an- 
« ſwer the ſaid Smees demands before he became the impro. 
« priator of the ſaid rectory, or that this houſe would make 
ce ſuch other order for the appellant's relief, as to their lord- 
« ſhip's great wiſdom and juſtice ſhould ſeem meet, as alſo 
ce upon the anſwer of the ſaid Thomas Smee, put in to the ſaid 
at appeal, and due conſideration had of what was offered on 
cc either {ide in this cauſe, and hearing the unanimous opinion 
« of the judges preſent, delivered by Tyz Lord CRIET Jus- 
« T1cs of the court of common pleas, upon a point of law to 
« them propoſed, 1T 15 ORDERED AND ADJUDGED, that in the 
ct ſaid decree, after © and” and before the words «© ſatisfy and 
« pay to the plaintiff what ſhall appear to,” theſe words be in- 
« ſerted « that the ſaid appellants Ck and Wilkes do,” and 
cc inſtead of the next word « be” inſert © have been,” and after 
& the words « due for the ſame,” theſe words (e before the time 
« of the appellant Ville“ purchaſe; and that the appellant 
« Willes do ſatisfy and pay to the reſpondent what ſhall appear 
« to have been due for the ſame fince the time of the ſaid pur- 
tt chaſe,” be there inſerted ; and that in the ſame clauſe of the 
« ſaid decree, after the words « arrears accrued due” theſe words 
« cc in the time the ſaid defendant Cook, and the ſaid defendant 
« Wilkes have been reſpectively in poſſeſſion of the faid rectory“, 
« he left out, and inſtead thereof theſe words « before the time 
cc of the defendant Filter purchaſe, and what part of the ſaid 
ct arrears accrued due fince the ſaid time” be there inſerted 
« and that in the next clauſe of the ſaid decree, theſe words 
« « in the time of the defendant Cooke” be leit out. and inſtead 
« thereof theſe words ©, before the time of the appellant Wilkes 
« purchaſe” be therein inſerted z and it is further ordered and 
« adjudged, that with theſe variations and additions the ſaid 
« decree and order be, and the ſame is hereby affirmed. 
« Afvley Cowper, clerk of parliament,” 


It was therefore prayed, that the ſaid order of THE HovsE or 
LokDs, bearing date the eighth day of November laſt, may be 
made an order of this Court; and upon reading the {aid order, 


Tus 


2 
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Taz CourT ordered, that the ſaid order of THE Hovse or Sun 
Loxvs be, and the ſame is hereby made an order of this Court; againſt 
and that the ſeveral variations and additions mentioned in the 
faid order of the houſe of lords, be made in the ſaid decree of 
this Court, of the twenty-third day of April 1744. 


Tus CounT ordered the former decree be varied in the fol- The decree va- 
lowing manner: „The Court doth declare, that the yearly 1 
« payment of four quarters of wheat, four quarters of barley, ne — — 
« and of four quarters of oats, and the ſaid annual payment of lords, 
« forty ſhillings demanded by the plaintiff's original and 
« amended bills, and the arrears thereof, are a charge on the 
« impropriate rectory of Chi/hull Magna, AND ORDER, that the 
« ſaid payments be, and the {ame are hereby eſtabliſhed for the 
« future; AND THAT both the defendants do come to account 
« with the plaintiff for the arrears of the ſaid ſeveral quantities 
« of corn, according to the value thereof, and alſo for the ar- 

« rears of the ſaid annual payment of forty ſhillings, from the 
« time the plaintiff was inſtituted and inducted to the vicarage of 
« Chiſbull Magna, in the pleadings mentioned; and THAT the 
« ſaiddefendants Cook and Wilkes do ſatisfy and pay to the plaintiff 
« what ſhall appear to have been due for the ſame, before the 
time of the defendant Wilkes purchaſe; and that the ſaid 
« defendant Wilkes do ſatisfy and pay to thè plaintiff what ſhall 
« appear to have been due for the ſame fince the time of the 
« ſaid purchaſe z AND THAT the deputy, in the taking of the 
« faid account, is to diſtinguiſh what part of the ſaid arrears 
« accrued due in the time the defendant Coat, and the ſaid 
« defendant Wilkes have been reſpectively in poſſeſſion of the 
« faid reftory, before the time of the defendant Wille pur- 
« chaſe, and what part of the ſaid arrears accrued due fince 
« the ſaid time; AND THAT if the defendant J/7/tes ſhall pay or 
© be hereby compelled to pay any thing to the complainant on 
« the account of any arrears that accrued due in the time of the 
« defendant Cook, before the time of the defendant Mill 
« purchaſe, then the ſaid defendant Miltes is to be, and he is 
« hereby at liberty to proſecute this decree againſt the defend- 
« ant Cook, in the name of the complainant, in order to reim- 
« burſe himſelf what he ſhall fo pay on account of ſuch arrears, 
« but the ſaid defendant Wilkes is in ſuch caſe to indemnify the 
« complainant againſt any coſts and damages which may happen 
« to him, by the ſaid defendant Miltes making uſe of his name 
« as aforeſaid; Ad p that the depoſit be returned to the 
« plaintiff and all other parts of the former decree, not 


hereby varied or altered, are to ſtand and be obſerved by al! 
« parties,” 
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17. GR. 2. 


The impropria- 
tor of the cha 


pelry of Birtley, 
in MNorthumber - 
land, claims the 


DECREES IN TITHE CAUSES , 


REED againſ? OLIVER. 


Northumberland, 22d February 1743. 


HE bill ſtated, that Sir Cuthbert Heron and others, deceaſed, 
were ſeverally and reſpectively, one after another, ſeiſed in 

fee of ſeveral eſtates, and particularly of the corn tithes yearly 
ariſing within the chapelry of Birtley, in the county of Nortbuy- 


tithes in kind of berland ; that the ſaid tithes were very much neglected by them, 


corn and grain 
ariſing on the 
lands called the 
Steel Fell, Brown 
bope Fell, Hind. 
bang b, and Fell- 
n. 


The deſendants 
deny the plain- 
tiff's right to 
take the tithes 
in kind, and in- 
ſiſt that 75. 6d. 
for Steel's Farm ; 
48. 2d. 


BroombopeFarm ; 
and 48. ad. for 
Hindbaugh Farm 
and Calif Cle 
are payable year- 
ly as moduſes, in 
licu of the tithes 
therecf in kind, 


they not being reſident there ; that the plaintiff, at the time of 
filing his bill, and for ſix years before, had been ſeiſed to him 
and his heirs of the ſaid tithes of corn and grain, within the 
faid chapelry; that the defendants, for ſeveral years, had oc- 
cupied feveral acres of ground within the ſaid capelry, in cer- 
tain parts thereof, called Steel Fell, otherwiſe Steel Moor, other. 
wiſe Steel Common; Broombope Fell, otherwiſe Broombope Com. 
mon; Hindhavgh, otherwiſe Calf Ciiſe; and Fell Moor Waſte, or 
Common, trom whence they had reaped conſiderable quantities 
of corn and grain, 'The bill therefore prayed a diſcovery of the 
quantities and values of the tithes thereof and a ſatisfaction for 
the ſame. | 


The defendants aid, that they believed that the ſaid Sir 
Cuthbert Heron, Sir J. Heron, and Sir Charles Heron, deceaſed, 
were ſeverally ſeiſed of ſome eſtate of inheritance, and amongſt 
the reſt of the corn tithes ariſing within the ſaid chapelry; and 
that the plaintiff is now ſeiſed of the ſaid tithes z but they de- 
nied, that the faid tithes were payable in kind; and inſiſted, 


for that the following moduſes were and had been immemorially 


payable yearly, in licu of all the tithes of corn and grain which 
had been ſown and reaped from off the lands, farmed by the 
defendants, viz. for Steel Farm, as well in-grounds as out- 
2 ſeven ſhillings and ſixpence; for — * Farm, 
our ſhillings and twopence; |, Hindhaugh Farm and Calf 
Cigſe, four ſhillings and twopence; and they denied, that 


the places called 4% Steel, Broomhope, Hindhaugh, and Cef 


Cloſe, or any of them, were at any time within the memory 
of man, part of the {aid waſtes or commons, as in the bill men» 


_ tioned, but that the ſaid ſeveral Out-grounds and Ingrounds of the 


reſpective townſhips and farms had been all along, beyond me- 
mory, occupied ſeverally and diſtinctly by the owners of the 
Steel, Broomhope, Hindhaugh, and Calf Cleſe, and their tenants 
and were not taken in or incloſed from any waſte or common; 
and that tithes in kind of corn and grain had never been paid 
for the ſame, but that the modyſes aforeſaid had been conſtantly 
received by the plaintiff's predeceſſors. 


The plaintiff replied ; the defendants rejoined; and witneſſes 
were examined on both ſides; and upon hearing counſel z and 
reading the anfwers ; 


I The 
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The defendant's counſel objected, that the owner of the moiety RA 
df the Calf Cloſe, for which a modus is inſiſted on by the defend- againſt 


nts, was not à party to this ſuit; but the objection was over= . 
led. An objection, 
: | Gy | that the owner 
of a moiety of Calf Cloſe ought to have been a party, over- ruled. 


The plaintiff's counſel objected to the legality of the modus, as The legality of 


infiſted on by the defendants. re ob- 


Taz Cova r declared, that the moduſes, as inſiſted on by the The moduſes de- 
defendants in their anſwers, are illegal, and ordered the de- declared illegal. 
ſendants to account with the plaintiff for the tithes ariſing 


on their ſaid lands and premiſes, as demanded by the bill; | 
; with coſts to be taxed, 1 
F PrxxE againſt SORESBYs Roms Trau, 41 5 
| IS. GEO, a 
$ Derbylbire, 21ft June 1744. 5 38 
er of Herb, orherwile Lown, in the county of Derby, Thc oxcapir of P 
claimed all tithes, both great and ſmall, ariſing on divers Ow , ms = 
frms and lands lying within the ſaid pariſh, and particularly on. Hash, in Derly= 7 
Oideate's Farm, of the value of one hundred and fifty pounds fire, pays cer- By 
, a. year, from Michaelmas 1734, until Lady Day 1741. ——_— Ki 
a The defendant faid, that Oldcote's Farm was free and exempted of the tithes T 5 
1 ſrom the payment of tithe in kind of graſs or clover mowed and 2 . "= 
, made into hay; and that, in lieu of ſuch tithe, there had been im- mk, ſyn" "WM 
y memorially paid by the occupiers thereof, at Michaelmas in every and calves, and 3 
q year, or ſo toon after as demanded, an ancient modus of ſeven. 2d. for every E 
2 pence for every acre of graſs or clover which had been mowed colt and foal. 1 þ 
* or made into hay, and ſo in proportion for any greater or leſs % 
, quantity than an acre. The defendants alſo inſiſted, that tithes 71 | 
U in kind were not due for milk, cheeſe, calves, foals, or colts, ml 
4 but that there had been immemorially paid to the vicar or his i 
if predeceſſors at Michae/mas yearly, or ſo ſoon after as detnanded, 1 / 
by the owners of every new calved cow, barren cow, or 34 
” ſtropper within the ſaid pariſh, three halfpence, and no more, g j 
N tor every new calved cow, and one penny yearly, and no more, 1 
N for every ſtropper or barren cow agiſted in the faid pariſh as a 9 
I madus in lieu of all tithe milk and cheeſe, and of all calves kept, : i 
. bred; or dropt in the aid pariſh ; and alſo for every colt or 3 
5 ſoꝛl, twopence a- piece, as a modus as aforeſaid. | ö 
The Court directed an iſſue to try the modus of ſevenpence 1. 
5 a acre in lieu of tithe hay. | Þ 
| Tue Cour alſo ordered the defendant to account for the J 
es tithes of the agiſtment of all dry, barren, and unprofitable cattle Te 
0 kept, agiſted, or depaſtured on Oldcote's Farm, from Michael mas Þ 
1734, to Lady Day 1742; for the tithes of the wool and lambs, 
he L. II. Fi from 
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Praxz from his ſheep depaſtured on the ſaid farm during the ſaid tine; 


aguinff for the ſeveral new calved cows and barren cows or ſtrop 

Son rt. whichhe had and kept, during the time aforeſaid, on his ſaid farm, 
according to the ſaid ſeveral moduſes of three halfpence, for ever 
new calved cow, and one penny for every barren cow or 
ſtropper payable in lieu of the tithes of milk, cheeſe, and calves; 
for the ſeveral colts and foals which he had dropt on his ſaid 
farm, during the time aforeſaid, according to the ſaid meu of 
twopence for each colt or foal; and alſo all other titheable 
matters and things demanded by the faid bill, which the defend. 
ant had on the ſaid farm during the ſaid time. 


; The coſts to be reſerved till aſter the trial and report. 


Mien. Trau, SMITH againff BA AS. 
1 Suffelk, 22d November 1744. 


The vicar of THE vicar of Weſthall, in the county of Suffolk, claimed il 
We/iball, in Suf- 1 manner of tithes, except of corn and grain, which had 
2 — been uſually paid to the impropriators, or their leſſees. 
l 
The def ndants The defendants acknowledged, that tithes in kind were due 
admit, that clo- for clover ſeed, turnips, wool, pigs, geeſe, turkeys, chickens, 
= — eggs, honey, wax, apricots, and ducks, and twopence a head 
afoot m_ for Zafter offerings, for every perfon living in the pariſh above 
« getable>, pay ſixteen years old; and they offered to pay the ſeveral ſums 
tiches in kind, of money particularly ſtated in their anſwer, for thoſe tithes 
which were payable in kind. They denied, that they bad any 
parſnips, carrots, flax, or hops, but acknowledged that tithes in 
kind are due for the ſame, But they denied, that any tithes in 
king are due for wood, calves, lambs, hemp, milk, apples, pezrs, 
plumbs, nuts, agiſtment of barren and unprofitable cattle 
clover and other hay; and inſiſted, that certain and ſet ar 
due and payable for the ſame, on Lammas Day yearly, in ful 
and inſiſt on ad. ſatis faction of all tithes due for the ſame, viz. for every cor 
in beu of every milked in the pariſh, in full for the tithe milk thereof the 
——_— yearly ſum of twopenct; for every barren, unfruitſul, and us 
Ae = profitable beaſt kept and depaſtured in the ſaid parifh, on 
zd. an acre for penny, in lieu of all tithes of ſuch beaſt ; for every acre « 
Ind und Aa. Hardland Meadow. threepence, and ſo in proportion for a great! 
oo 5. 6. or lels quantity; for every acre of Low Meadow, fourpenct, 
on ee and ſo in proportion, in full ſatisfaction of all and finguiz 
the tithes of the hay and graſs made into hay yea? 
growing and made on ſuch Hardland and Low Mache; 
64 a peck ſor for every peck of hempſeed ſown in the ſaid pariſh, ſixpene 
hemp fect; yearly, and fo in proportion, in full of the tithes of {ud 
1d. for every hemp growing there; for every lamb yearly, one pen, 


lamb,under ten,; . : , 
ung  Jamb in if under ten, but if ten, one lamb at Lammas Day; _ : 


ten on Cammas 
Dey; 
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calf fallen, if under ten, four pence; if ten, one 
calf when every ſuch calf is of the full age of five weeks ; that 

perſon who cutteth, loppeth, or felleth any wood in the 
faid pariſh or titheable places thereof, pays to the vicar one hen, 
called an hearth hen, or ſixpence in money in full diſcharge of 
the tithes of all ſuch wood, and for the tithe of apples, plumbs, 
pears, and nuts, fourpence, in full of all tithes of ſuch fruits, 


6d. in lieu of firewood ; 4d. for apples, plumbs, pears, 


The plaintiff replied generally, ſave and except his demands . 


of tithes, or ſome compoſition or cuſtomary payment in liew 
thereof, for wood, calves, lambs, hemp, milk, apples, pears, 
plumbs, nuts, clover ſeed, turnips, wool, pigs, geeſe, turkeys, 
chickens, eggs, honey, wax, Eaſter offerings, oblations, ob- 
ventions, apricots, and ducks, the defendants having by their 
anſwers offered and tendered ſeveral ſums of money for their 
ſeveral reſpective tithes for the ſame, and ſave and except the 
plaintiff s demands for the tithes of parſnips, carrots, flax, 
and hops, for which the defendants acknowledged tithes in 
kind were due, but inſiſted there were none "due from them 
during the time demanded by the bill; but inſiſted on all his 
other demands of tithes made in and by his bill; and the de- 
fendants rejoined z and having purſuant to an order, dated the 
fourth of November 1743, paid their tenders, in lieu of their 
tithes in kind for clover- ſeed, turnips, wool, pigs, geeſe, tur- 
keys, chickens, eggs, honey, wax, and twopence an head for 
Eafter offerings, apricots, and ducks with ten pounds coſts ; the 
iſſue was joined as to the other matters; and witneſſes were 
examined on both fides; and now upon hearing counſel on 
both fides ; and reading the depoſitions of P. Pullen ; a copy 
of a judgment in the court of king's bench, in Tripity Term 1626, 
between Francis Davy and I. Cockran, and the verdict thereon 
ſeveral depoſitions of witneſſes on both ſides; and ſeveral ex- 
hibits beginning in 1702, being herbage bills, and ending in 
1738; which Pig bills were for tithes for the ſaid years, and 
ſigned by the former vicars ; and on reading the anſwer, and on 
full debate; 


Tux Cova ordered the bill to be diſmiſſed, as to the tithes 
for clover- ſeed, turnips, wool, pigs, geeſe, turkies, chickens, 
eggs, honey, wax, Zafer offerings, apricots, and ducks, 
without coſts, tithes in kind being tendered for ſuch matters, 
by the anſwer, with coſts, and paid by the defendants pur- 
ſuant to the ſaid order, 


As to the demand of tithes in kind for wood, calves, lambs, 
hemp, milk, apples, pears, plumbs, and nuts, the ſaid defend- 
ants. having, by their anſwer, inſiſted upon ſeveral maduſes being 
due and payable for the ſaid matters and things; and as to the 
tithes of parſnips, carrots, flax, and hops, the ſaid defendants 

1 having, 
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againſt 
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44. for every calf 
under ten. and 
one calf in ten 
when five weeks 
old ; 

a hearth hen, or 
and nuts. 

The plaintiff in · 
fiſts on tithes in 
kind for the ar- 
ticles for which 
moduſes are ſet 
up. 


The defendants 


tender the value 


of the tittes in 


The evidence 
read. 


The bi!l diſmĩſſ · 
ed withoutcoſts, 
as to thoſe tithes 
for wh:ch the 
defendant had 
tendered the va · 
lue. 


The bill diſiniſſ. 
ed, as to the ar- 
ticles of which 
the defendants 
denied they hat 


any, with colt; 
to the time ot 


the repiication, 
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Suren having, by their anſwer, admitted tithes in kind to be due, but 
a inſiſted, that they had no ſuch matters and things, during the 
NT time demanded by the bill; and the ſaid plaintiff having for the 
ſaid reaſons ſubmitted thereto by his replication, the Court or. 

dered the bill to be alſo diſmiſſed, as to the aforeſaid demands 

of tithes in kind for the ſame, with coſts to the time of filing 

the ſaid replication. 


. 


The moduſer, as TE CourT further ordered the defendants to account for 
5 _ the ſeveral modyſes, ſet up by their anſwers, and ſubmitted to by 
calves,firewcod, the plaintiff in his replication, but without coſts, and alſo 
apples, plumbs, to account for their tithes in kind of all hay, ariſing on the 
pears, and nuts new laid down lands within the pariſh 3 and alſo for the 
So agiſtment of all barren and unprofitable cattle, (except paſt 
. cows) and alſo for the ſaid gaſt cows according to the modus of 
one penny a- piece, with coſts to this time. 


The plaintiff As to the moduſes of threepence for every acre of Hardland 
re fuſes to try the Nſeudoto, and fourpence for every acre of Low Meadorw, in licu 
— of the tithes of the hay yearly ariſing on ſuch Hardland and 
" land Meadow, Lot Meadow, the conſideration thereof is adjudged over for 
and Low Mea-i the plaintiff to give his anſwer to the Court, whether he thinks 
dow. proper to try at law the validity of the ſaid two moduſes, and the 


plaintiff having conſidered thereof, and not chuſing to try theſame; 


"The moduſes of THe CourT ordered the bill to be diſmiſſed, as to the 
zd anacre and demand of tithes in kind for the hay ariſing on the ſaid Hard- 
4d. an acre fer Jp, Afeadow and Low Meadowv, with coſts, and the defendants 
pore e «. to account with the plaintiff, together with the other matters, 
ſtabliſhed. for the tithes of hay ariſing on the ſaid Hardland and Lu 

Meadow, according to the ſaid modiſen, without coſts, as to the 


tithes of ſuch hay. 


The deputy made his report, dated the twenty-ninth of 
June laſt 3 and on the fifteenth of Fuly 1745, the ſaid report 
was confirmed, with ſubſequent coſts. 

| T. PARKER, 
J. ReyNoLDs, 
Crna, CLARKE: 
E. CLivE, 


* 


Hit ART Tram” 


— LAMBERT ag, SMITH. 


Yorkſhire, 20th February 1745. 


The plaintiff, as THE bill ſtated, that the plaintiff Hardcaſile was at Candlema: 
proprietor of the 1727, and had been ever ſince, owner and proprietor of 


— that part of the impropriate rectory of Sandal Magna, which 


dall Magna, in lies within the townſhip of Sandal Magna, in the county of 
Yerkſtire, claims Jerk ; and that the plaintiffs, the Lambert, by virtue of the 


the tithe: o hay, leaſe made to them by him, had ever ſince the ſaid feaſt been 
of depaſturing 


itled 
bai rencattle, and — 
ct clover feed, 
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entitled to all the tithes, both great and ſmall, ariſing on Lanzrar 
the lands lying within the ſaid townſhip ; that the defendants * 
from Candlemas 1738. had occupied land lying within the . 
faid townſhip, from which they had yearly cut * mowed hay 

and clover, which they had carried away and converted to their 

own uſe, without ſetting out the tithes thereof in kind, or 

making the ſaid plaintiff any recompence for the ſame ;z and 

that they had alſo yearly kept and depaſtured on their ſaid lands 

dry, barren, and unprofitable cattle, the tithes for the depaſ- 

turage and agiſtment of which they ought to have paid to the 

ſaid plaintiffs. The bill therefore prayed, that they might be 

decreed to account with and ſatisfy the plaintiffs for the values 

of the ſaid tithes, 


The defendants, by their anſwers, ſaid, that they did not The 4-fendants 
know that Hardca/tle either was or is ſeiſed in fee of the ſaid — ing 
rectory, and of the great and ſmall tithes of the ſaid townſhip, or of lands, and of 
that he had made ſuch leaſe to the other plaintiffs; but that they a portion of the 
believed he was ſeiſed of divers lands in the townſhip, and alſo tithes of the 
of a portion of the tithes of corn and other tithes in the ſame ; p; 
and that-he had demiſed the ſaid lands and tithes to the other 
plaintiffs ; but they denied, that there had been immemorially but inũſt, that 
paid to the rector of Sandall Magna, or to his leflees any tithes _ * _— 
for hay, agiſtment of barren cattle or clover- ſeed ariſing in the ,,. i= My —_— 
ſaid townſhip; and inſiſted, that, time out of mind, the lands of the tithes de- 
in the ſaid townſhip had been divided into ſeveral ancient farms, manded by the 
for each of which there had been immemorially paid at Zafter Plainitt. 
yearly, to the vicar of the pariſh, ſeveral ſums of money, as 
moduſes, in lieu of all tithe hay accruing or renewing within the 
ſaid ancient farms reſpeCtively : and all the defendants (except 
the defendant Zouch the vicar) ſubmitted to the Court, whether 
any tithes were payable in the townſhip for the agiſtment of 
barren cattle, and if ſuch were due, whether the ſame, and 
alſo the tithe of clover-ſeed ought to be paid to the rector or to 
the vicar of the pariſh, no ſuch tithe having, within the memory 
of man, been paid to the plaintiffs, or to any rector of the pariſh, 

The vicar inſiſts, 


The defendant Zouch ſaid, that he had been for twenty-years t he in em 
paſt, and then was, vicar of the pariſh, and as ſuch was entitled died to the tithes 
to the tithes of clover ſeed and agiſtment of barren cattle, and of clover. ſecd, 
he denied, that tithes of clover- ſeed, or for agiſtment had ever and depaſturing 
been paid to the plaintiffs, or to any rector of the pariſh, or 8 _ 
his leflee. The defendant alſo inſiſted, that, as vicar, he was yentions and 
entitled to all oblations, obventions, offerings, and mortuaries Ear off. rings. 
payable throughout the pariſh, and to all tithes in kind, for 
which no moduſes, or other compoſitions in lieu thereof, had 
been paid; but he admitted, that the plaintiffs had received the admitstheplain- 
tithes of pigs, geeſe, and eggs, and a cuſtomary payment for ff had received 
carts, called an hen ; and that the owners of the great tithes in = ms 
Criggleſtone had received the tithes of wool and lambs in 2 1 
4, = F f 3 | agu, . 
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Lauzzxr Magna. He alſo ſaid, that there had been im i 
e kept in the ſaid pariſh, by the vicars there, a book called 
a, EasTER Book, wherein are entered the names of the 
Enfter beok as e. bouſeholders of the pariſh, and that under the heads and titles 
vidence of the following, To wiT, Ritus. Fen. Oblat Vaue. Nove V aiie, Gall, 
tithes he is en - Apoſ, Pull, Dm. are entered all ſuch madigſer and Eaſter offering, 
utledeo receive. as are due and claimed by the vicars from each houſeholder; 
and he inſiſted, that the ſeveral ſums mentioned in the ſaid 
book are due and payable by every reſpective houſeholder, 
and had for time immemorial been received and taken 
him and his predeceſſors at Eafter yearly, in diſcharge of 
the ſeveral titheable matters compriſed under the ſaid heads, 
He then ſet forth the ſeveral lands, as well ſuch as were 
part of his g/ebe, as thoſe that were not, which he had held and 
occupied in each and every of the ſaid years, and alſo the 
ſeveral titheable matters which he had yearly on his faid 
lands, and faid that he had never paid any tithe hay in 
kind, or any thing for the herbage or agiſtment of his cattle 
on ſuch parts of his ſaid lands as were his glebe, appre. 
hending that no ſuch tithe was due or payable for the 
ſame. 
The defendant The defendant Smith and others further ſaid, that there had 
be l be been for the ancient farms or tenements in the townſhip of 
holds are part Sandall Magna, called Grice's, Arthington's, Carter's, and Barker's, 
of four ancient the ſeveral roduſes particularly mentioned in their anſwers 
Harms, forwhich yearly paid to and accepted by the vicar of the pariſh, in lieu 
NT of tithe hay ariſing on the ſaid ancient farms; and they ſet 
the vicar in leu forth the ſeveral lands by them occupied in the townſhip 
ot titke hay, yearly, and the ſeveral titheable matters and things which they 
had ariſing thereon, during the time demanded by by bill; 
and inſiſted, that for ſo much of the lands by them occupied, 
as were part of the ſaid four ancient farms, no tithe hay in kind, 
or any ſatisfaction in lieu thereof, was payable to the plain- 
tiff; but that the ſaid ſeveral moduſes had been immemorially 
paid to and accepted by the vicars in lieu of the tithe hay ariſing 
on the ſaid four ancient farms, 


Himfoorth and The defendants N. Himſworth and R. Scorall ſaid, that they 


w_ 3 had not occupied any lands in the townſhip during the time 
the townſhip, mentioned in the bill. 


The evidence The plaintiffs replied to all the anſwers (except thoſe of = 
2 evorth and Scorall) ; and the defendants rejoined ; and witnelies 
were examined on both ſides; and upon hearing counſel on both 

ſides ; and reading, on behalf of the plaintiff, ſeveral depoſ- 

tions; and the defendant's counſel objecting to the reading of 

deed, dated the eleventh of September in the fifteenth year of 

Charles the Firſt, without an order to prove exhibits, or a note 

given thereof to the defendants; and V. Campy, * 

; worn 
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ſworn in court, produced a book, called Thur/by's Regi//er 
Bub, by him taken and brought out of the conſiſtory court of 
Yark; the cauſe was ordered to ſtand over; and, by conſent, 
atteſted copies, taken from the ſaid book, were to be read at 
the further hearing. The cauſe came on again on the twentieth 
of February 1745, and upon reading, for the plaintiffs, a demiſe 
of the rectory and tithes of Sanda/! Magna, for twenty-one years, 
from Queen Elizabeth to T. Waterton, dated the twenty-ſecond of 
her reign, enrolled in the office of the treaſurer's remembrancer 
in this court; an enrollment, in the ſaid office, of a grant of 
the inheritance of the rectory and tithes from Quien Elizabeth 
to G. Garth ; an indenture figned R. Pilkington, dated the fix - 
teenth of September, in the fifteenth year of Charles the Firſt ; 
an indenture, ſigned V. and E. Hardcaftle, dated the ſeven- 
teenth of July 1686 z an exemplification of a fine in Trinity 
Term in the third year of James the Second, between T. Hard- 
cafile and others, plaintiffs, and . and E. Hardcaftle and 
others, defendants; a recovery in Michaelmas Term, in the 
ſixth year of George the Firſt, wherein . Gray, is demandant, 
T. Wad, tenant, and T. Hardraſile, vouchee; an order made 
herein, on the tenth inſtant, and an extract or a copy of an 
inſtrument, dated the thirteenth of March 1356, from the ſaid 
regiſter book of J. Thur/by, formerly archbiſhop of York ; 
copies of two other extracts from the ſaid book, dated the 
twenty-ſeventh of March 1357; ſeveral depoſitions on the 
behalf of the defendants; a terrier in the pariſh regiſter of 
Sandal Magna, dated 1684; three Eaſter books belonging to 
the vicars of the ſaid pariſh ; an exemplification of a decree, 
made the twelfth of February, in the thirty-ſixth year of Charles 
the Second, between F. Wood, the then vicar of the. pariſh, 
plaintiff, and dame H. Beaumont, widow, and others inha- 
bitants, owners, and occupiers of lands in Crigglaſtone towne 
ſhip, within the ſaid pariſh of Sandal! Magna, defendants (a), 
and upon full debate ; 


Tas Cova ordered the bill, as to Himſwortb and Scorall, 
to be diſmiſſed, with forty ſhillings coſts z to be diſmiſſed, but 
without coſts and without prejudice, as to the plaintiff's de- 
mands of the tithe of clover-ſeed, agiſtment of barren cattle, and 
tithe hay ariſing on the lands ſaid to be part of the four ancient 
farms, called Gries, Arthington's, Carter's, and Barker's farms, 
or any or either of them, and alſo on he glebe lands, in the 
poſſeſſion of the defendant Zouch, the vicar of the pariſh z and 
that the defendants ſhall ſeverally account with the plaintiffs 
for the values of the tithe hay yearly ariſing or renewing on the 
other lands, by them occupied in the ſaid townſhip of Sandall 
Magna, (which are no part of the glebe lands, or of the ſaid 
four ancient farms) but without coſts : Further directions to 
de reſerved till after report. 


(=) See vol. 1. p. 216. 
F f4 LAMBERT 
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Laus 
againſt 
Squirt. 


The bill, as to 
Himſworth and 
Scorall,diſmiſſed, 


diſmiſſed with- 
out prejudice as 
to clover · ſced 
and agiſtment ; 


and as to the 
tithe hay of lands 
part cf the four 
ancient farms. 
The tithe hay 
or other lands 
in the townſhip 
of Sandail Mage 
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The proprietor 
of that part of 
the rectory of 
Sandall Magna, 
in Yo kjhive, 
which les with 
in the townſhip 
of Sandal! Mag- 
na, Claims from 
the vcar the 
tithes of turnips, 
potatoes, rape, 
woad, we d. cole, 
and clover ſced, 
and depaſturing 
ot bairen Cattle, 


_ townſhip, or the titheable places thereof, except the meſſuage 


The deſferdant 


denies the plain- 
tiff*s right tothe 
tithesde mapce d, 
and inſiſts, that 
he, as vicar of 
the pariſh, is en- 
tit. d to iim. 
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LAMBERT againff Zovcn. 


Yorkſhire, 24th April 1749. 


HE bill ſtated, that about the year 137, the vi 

T Sandall Magna, in the A of 7 8 was 8 be 
endowed with a meſſuage and a croft, with the appurtenanc 

and twenty marks for the year, payable out of the impropriae 
rectory of Sandall Magna, and with no other tithes er oblation; 
whatſoever ; that the impropriators of the ſaid rectory, or cf 
ſuch part thereof as lies within the townſhip of Sandull Magus, 
are entitled to the tithes of rape, woad, weld, coleſeed, tur. 
nips, potatoes, clover-ſced, herbage, the agiſtment of dry, barren, 
and unprofitable cattle, and all other tithes ariſing within that 
part of the rectory which lies within the townſhip of Sandal 
Magna, or the titheable places thereof; that the plaintif 
Hardcaſile then was, and from Candlemas 1738, had been impro- 
priator of that part ot the rectory, which lies in the townſhi 
of Sandall Magna; that the ſame, during all that time, had 
been in the poſſeſſion of the other plaintiffs, as his tenants; 
that the ſaid plaintifls, or ſome of them, are entitled to na 
only the great tithes, but the tithes before mentioned, and to 
all other the tithes, both great and ſmall, ariſing in the fail 


and glebe land belonging to the defendant, and alſo except zs in 
the fai bill is mentioned; that the defendant had, during the 
time aforeſaid, in each year, held and occupied divers lands 
and grounds, lying within the townſhip of Sandal! Magn, 
or the titheable places thereof, beſides the glebe lands belong. 
ing to the vicarage, ſome of which were 'formerly encloſed 
from the commons lying within the townſhip, and on which 
lands and grounds he bad ariſing yearly, rape, woad, weid, 
cole-ſeed, turnips, potatoes, and ſeveral other titheable mat- 
ters and things, which he had carried away without ſetting out 
the tithes thereof, or making the plaintiffs any ſatisfaction for 
the ſame ; that he had likewiſe fed and agiſted on the fail 
lands yearly ſeveral dry, barren, and unprofitable cattle, the 
tithes for the agiſtment of which ought to have been paid to the 

laintiffs, but that he had refuſed to account for the fame. 
The bill therefore prayed an account and ſatisfaction for the 
values of his tithes, © MER ors he 


The defendant ſaid, that he believed, that the vicarage dt 
Sanda / Magna was, abput the time in the bill mentioned, er- 


dowed; and that he had in his cuſtody a copy of the appropri 
tion of the pariſh church of Sandall Aagna, to the chapel d 
St. Stephen's, Weſtminſter, dated the thirteenth of March 1656, 
and alſo a writing which he believed might be a copy ol a 
endowment of the vicarage, dated the twenty __ of 
7 y pee; | lard 
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March 1357, and which he ſet forth verbatim in his anſwer ; 
but whether the fame was the original he knew not, for that 
he and his predeceſſors vicars thereof had ever ſince the founda- 
tion of the ſaid vicarage, received all oblations, obventions, 
offerings, and mortuaries, payable throughout the ſaid pariſh, and 
alſo all ſach ſmall tithes in kind, as have yearly ariſea within 
the townſhip of Sandall Magna, for which no modus, or other 
compoſition in lieu thereof, had been paid to him and his 

deceſſors, vicars there, and ſave likewiſe what have been 
paid to the impropriators of the ſaid pariſh, as mentioned in 
his anſwer, He ſaid, that he believed, that, time out of mind, 
all the lands in the ſaid pariſh (except as therein excepted) had 
been divided into ſeveral ancient farms, and that for each farm 
there had been paid at Eaſter yearly, to the vicars of the ſaid 
pariſh, certain moduſes, in lieu of tithe hay, herbage, and 
agiſtment z that ever ſince he had been vicar there, he had 
received, and inſiſted he ought to receive; yearly, the ſums in his 
anſwer mentioned, for the ſeveral eſtates therein particularly 
ſet forth. He alſo inſiſted, that ever ſince he became vicar 
there, he had received, and ought to receive the tithes of 
turnips and potatoes throughout the ſaid pariſh, The defend- 
ant further ſaid, that he had never known the tithe of clover- 
ſeed paid in the faid pariſh ; and he inſiſted, that the tiches of 
clover-ſeed, rape- ſeed, weld, turnips, cole- ſeed, potatoes, her- 
bage, and agiſtment of dry, barren, and unprofitable cattle 
are ſmall tithes, and belonged to him as vicar of Sandall 
Magna, F 


The plaintiffs replied; and thereby waived their demand of 
the tithes of turnips and potatoes; and the defendant rejoined ; 
but no witnefles were examined on either fide ;z the proofs 
taken in the other cauſe being read, by order dated the nine- 
teenth inſtant ; 


| 

Tak CourT ordered the bill, as to the demand of tithes of 
turnips and potatoes, to be diſmiſſed with coſts, to the time of 
the replication ;z and the defendants to account with the plaintiffs 
for the values of the tithes of the rape, woad, weld, cole- ſeed, 
and clover-ſeed ariſing or renewing on the lands and grounds oc- 
cupied by the ſaid defendant (fave and except his ſaid glebe) within 
that part of the faid rectory, which lies within the town- 
ſhip of Sandall Magna, during the time demanded by the bill; 
and likewiſe for the value of the tithes of the depaſturage and 
agiſtment of the dry, barren, and unprofitable cattle fed and 
depaſtured on the faid defendant's lands, during the faid time, 
together with the plaintiff's colts : further directions to be re- 
ſer ved till after report. 
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Tage. * ALMOND againſt Taixirr Cort zen, CAM BRIDer. 
21. 3 

Yorkſhire, 2d July 1747. 
The vicar öf T vicar of Kellington, in the county of York, ſtated, that, 


Kellington, in for time immemorial, the vicars thereof had been, by virtue 
| — = 2 of ſome ancient endowment or laudable cuſtom, entitled to all 


. ſmall tithes, oblations, obventions, and other eccleſiaſtical dues 
giftment of bar. ariſing therein; that he, for nine years paſt, had been, and then 
ren and unpro- was vicar thereof; that the defendants R. and V. Belluod 
fitable cattle. had been occupiers of divers lands within the pariſh, and had 
See another Agiſted and depaſtured barren and unprofitable cattle upon their 
cauſe, Trinity grounds, the tithes whereof ought to have been paid to him in 
Term, 17. Geo. kind, or ſome reaſonable ſatisfaction made to him for the ſame, 
* The bill therefore prayed, that the Bell woad might diſcover the 
ſorts and numbers of unprofitable cattle they had depaſtured 
annually during the ſaid nine years, and account for the tithes 
thereof; that the defendants Sleyworth, Leving, and Bateman, 
might ſet forth why they encourage the Bellwoods to withhold 
ſuch tithes, and that the College might produce their ſurveys at 
the hearing. 


The maſter and fellows, by their anſwers, ſaid, that they 
believed that the plaintiff, as vicar, was entitled to the ſmall tithes, 
and other eccleſiaſtical dues, ariſing within the pariſh ; that 
they now are, and for many years paſt had been, by virtue of a 

rant from Henry the Eighth, impropriators of the rectory of 
Kellington, and ſeiſed in their demeſne as of fee, in right of their 
college, of the faid rectory; that being ſo ſeiſed, they, by 
indenture dated the fixth of May 1740, demiſed the ſame to 
the defendants Cheyworth and Leving, to hold, &c. for twenty 
years; but whether they had demiſed the ſame to the defend- 
ant Bateman, or whether the ſaid leſſees or Bateman, by virtue of 
the leaſes are entitled to any tithes for barren and unprofitable 
cattle depaſtured therein, or whether the plaintiff, as vicar 
thereof, is entitled to the ſaid tithes, they knew not. They 
further ſaid, that they had in their cuſtody ſeveral ſurveys of the 
eſtates belonging to the college, particularly the two ſurveys in 
1563 and 1 5 89; and alſo two other ſurveys of Kellington taken 
in 1607 and 1630, which the plaintiff might peruſe, and take 
copies of or extracts from. | 


The defendants Cheyworth and Leving admitted, that the 
plaintiff, as vicar of the pariſh, was entitled to all ſmall tithes, 
oblations, obventions, and other eccleſiaſtical duties ariſing there- 
in, except the tithes of agiſtment of dry, barren, and unprofit- 
able cattle z for that ſuch tithes of agiſtment are due only to the 
impropriate rector of the ſaid pariſh, and had been time imme- 
morially taken and received by the impropriate rectors of the ſaid 
pariſh, or their leſſees or farmers. They further ſaid, — 

or, 
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maſter, fellows, and ſcholars, for many years, had been impro- Aton 
ate rectors of Tellington; and that they, being ſo ſeiſed in free zi 
thereof did, by indenture dated the ſixth of May 1740, demiſe 2 8 
the ſaid rectory o them, with all tithes thereto belonging, to 6 
hold for twenty years ; and that they afterwards, by indenture | 
dated the fifteenth of a 1742, demiſed the ſame to the 
defendant Bateman for ſeven years, at one hundred and nin 
ds a-year. They denied that they knew or believed that 
the tithe of agiſtment of barren and unprofitable cattle is due to 
the plaintiff as vicar z but infiſted, that ſuch tithes had always 
been paid, except as aforeſaid, to the impropriators of the 
rectory, or to their leſſres or farmers ; and that, by virtue of their 
leaſe, they had a good right thereto. 


The defendant Bateman, as under leſſee, put in the like 
anſwer, and admitted that he had received ſome ſatisfaction of 
the other defendants for their tithe herbage ſince he became 
tenant of the ſaid rectory. 


The defendants Bellwoods ſet forth the farms they occupied in 
the pariſh, and the values and quantities of their tithes ; but 
faid, that they never had known the tithe of agiſtment of dry, 
barren, and unprofitable cattle paid to the vicar, but that it was 
conſtantly paid to the impropriators or their farmers, and was 
never claimed by any vicar till lately. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel ; and 
reading a book of ſurveys produced by the College in the year 
N 1563, of the fifth year of Queen Elizabeth, folio 71. 78, 79 3 
| another book of ſurveys in 1589, of the thirty-firſt year of 
ö DPueen Elizabeth ; ſeveral depoſitions; a record of the firſt 
fruits office; and a leaſe, dated the ſixth of May 1740, from 
; Trinity College to the defendants Mary Leving and Anne Chey- 
worth ; and ſeveral other depoſitions ; | 


Tux Court declared, that the plaintiff, as vicar of the 
vicarage of Kellington aforeſaid, is well entitled to the tithe of 
agiſtment of barren and unprofitable cattle depaſtured within 
the faid pariſh during the time ſtated in the bill; and therefore 
ordered the defendant Bateman, the under-leflee, to account 
with, ſatisfy, and pay to the plaintiff the tithe of agiſtment of 
barren and unprofitable cattle ſo depaſtured in the ſaid pariſh, 
which he had received from the Be//wwoods ; and that the Bell- 
woods do account with, ſatisfy, and pay to the plaintiff the re- 
mainder of the tithe of agiſtment during the time demanded 
by bill, with coſts taxed z the defendants, the college, to have 
their coſts taxed ; and further directions to be reſerved till after 


the report. 
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21. Gro. 2. 


The lay impro- 
priators of Lyne- 
bam, in Wiltjbire, 
claim the tithes, 
both great and 

- (mall, of the 
villages of Lyne- 
bam, Bradſtock, 
Clack, and clie- 
where in the pa» 
ziſh. 


The defendant 


Dan admits, 


that he holds 
two farms ; that 
one of them is 
ſubject to tithes, 
which he bad 
paid; but inſiſts 
that the other, 
ca led Tokenbam 
Court Farm, is 
tithe free. 


The defendant 
Ferris admits, 
that he depaſ- 
tured Cows Leane 
and Horſe Leaze, 
and ſowed Lower 
Long Furlong 
with peaſe and 
turnips z but in- 
fiſts, that within 
the Branch of the 
pariſh in which 
his lands lie 
there is a n dat 


of 16d, a- year for every cow, and 7d, a month for every ſheep fed in that Branch, in lieu of al ſoul 


tithes whatever. 
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DECREES IN TITHE CAUSES 


 HrLirtonx again Davis. 
Wilthhire, 15th July 1747. 


T HE bill ſtated, that the. plaintiffs, for ſeven years paſt, had 
been ſeiſed and poſſeſſed of the parſonage impropriate 
rectory of Lyneham, in the county of Wilts, and of all tithes c 
corn, grain, hay, and other tithes renewing within the villa 
of Lyneham, Bradſiock, and Clack, and the houſes and lands there. 
unto belonging, and elſewhere in the ſaid pariſh of Lynehan, 
and as ſuch were entitled to and ought to receive and take, x 
impropriators thereof, all tithes, both great and ſmall, ariſing 
therein; that the plaintiffs T. Hylton and Hannah his wife were, 
in right of his ſaid wife, entitled to one undivided third; the 
plaintiffs D. Warwick and Elizabeth his wife, in right of his ſail 
wife, to another undivided third; and the plaintiff Robi 
Franſbam to the remaining undivided third part thereof; that 
the defendants, for ſeveral years paſt, had occux ied divers lands 
lying therein, and had growing thereon ſeveral titheable matten, 
which they had carried away and converted to their own uſe, 
without ſetting out the tithes thereof, or making the plaintiff 
any ſatisfaction for the fame. The bill therefore prayed, that 
they might ſet forth the quantities, qualities, and values of 


their ſeveral titheable matters, and account for the values of the 
fame. 


The defendant Davie ſaid, that for any thing he knew to the 
contrary the plaintiffs might be ſeiſed as ſtated in the bill; that 
he had occupied two farms in the pariſh, and had growing 
thereon ſeveral titheable matters, which he had carried off from 
the ſame, but could not ſet forth the quantities and values of 
the tithes thereof, for that one of his farms, called Tokenhan 
Court Farm is not liable to the payment of tithes, and therefore 
he had not kept any account of the fame ; that his other farm 
is ſubject to the payment of tithes ; and that he had contracted 


with the plaintiff Hyltan to pay twelve ſhillings as a compoſition 
for the ſame the laſt year. 


The defendant Ferris ſpoke to the ſame effect as to the 
plaintiff's title; and faid, that he had, for ſeveral years, occu- 
pied ſeveral farms lying within the branch of the reQory ; that 
he had fed ſeveral cattle on Home Cows Leaze and on Hag 
Leaze being paſture ; that he had ſowed Lower Long Furie 
with turnips and peaſe : and he ſet forth his other lands, and all 
the titheable matters he had had on his ſaid lands. He alſo faid, 
that he had always paid his great tithes, or ſome yearly payment 
in lieu thereof, purſuant to an agreement from time to time 
made berween him and the plaintiffs, or their agents ; and 
inſiſted, that there is a modus payable by the inhabitants of 


L * nelun 


reading the anſwers; ſeveral receipts; the depoſitions; an 
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Lynebam who occupy any lands lying within that branch of the u = 
rectory claimed by the plaintiffs, of tenpence a head for every bed $4 iS 
cow beaſt yearly, and'a farthing a month for every ſheep, ſo long : 'Y 
as they remain in any grounds within the ſaid branch of the | 1 
rectory or the titheable places thereof, in lieu of all ſmall tithes iS 


whatſoever ariſing or renewing within the pariſh or the titheable 
places thereof belonging to or claimed by the plaintiffs; and that 
he had conſtantly paid the ſame till 1738 incluſive, to Mary 
Walker, and to the plaintiffs ſince her death, in lieu of all ſmall 
tithes : and he now tendered the ſame to the plaintiff, 


The plaintiff replied ʒ the defendants rejoined ; and witneſſes Tlie evidence 
were examined on both ſides; and upon hearing counſel ; read. 


agreement dated the twentieth of Zune 1709; an account of 
tithes paid for three years; two deeds, dated the tenth of April 
1680 and the twenty fourth of March 1698; articles of agree- 
ment, dated the twenty-fourth of July 1708; the original will 
and codicil of Mary Walker, dated reſpectively the twenty-firſt 
of Auguſt 1729 and the third of Auguſt 1730; a copy of a 
decree in chancery, dated the ninth * 1741, in a cauſe 
between D. HYarwick and Others againſt T. Hylton and his Wife 
and upon full debate of the matter; 


Tut Cour ordered the defendants to account for the values The tithes de. 
of the tithes in kind of all the titheable matters demanded by «recd in kind ; 
the bill, with coſts to this time; further directions and ſubſe- 
quent coſts being reſerved till after the report. 


But by an order, dated the twelfth day of February 1750, but the defend- 
on the application of M. Davis, widow and executrix of V. ant Davis dying, 
Davis, deceaſed, it was, for the reaſons therein mentioned, zd his wid w. 
ordered, that the ſaidl Mary Davis ſhould be at liberty to sense 


exhibit a bill of review to review the ſaid decree, dated the fif- obtains teave to 
teenth of July 1747. : file a bill of re- 
vieco, 

She accordingly filed her bill of review againſt the impropria- 
tors, ſtating the ſubſtance of the bill, anſwer, and decrec, and 
that ſoon after the making of the ſaid decree, on the fifteenth of 
December following, the defendant W. Davis died, having made 
his will, and appointed the ſaid Mary his wife ſole executrix 
that in Hilary Term 1748 the ſaid —. was revived againſt her; 
but that the account directed by the ſaid decree with reſpect to 
the ſaid V. Davis was not then yet taken; and ſhe infiſted, natins, that o- 
by her bill of review, that the, as executrix of V. Davis, ought Ee Court 
not to be bound by the decree, or to account with the impropria- pgs e 
tors for the tithes ariſing on Totenham Court Farm and Self fn, e 
Mead; for that ſince the decree was pronounced, and ſince tile, 
death of I » Davis, ſhe had diſcovered, that the prior of the 2 => Pore 
monaſtery of the Bleed Virgin Mary, of Bradenſcock, in the fame 7 Nockwasſeiſed 

in fee of the rectory of LyncLany aut of all the tithes thereto belonging; 


4 county, 
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Hytyow county, and the convent of the ſame place, were heretofore 
t ſeiſed in fee of the rectory of Lyneham, and of all tithes, grey 
Davis. and ſmall, yearly renewing within the pariſh of Lyneham, and 
that the ſaid the titheable places thereof 3 that Tokenham Court Form and Sf 
Farm and Mead Mead were within the ſaid rectory and pariſh z that the price 
ee the and convent did, in the thirtieth year of Henry the Eight 
been! ſurrender into the hands of the ſaid king, his heirs and afügm 
ne — m all the ſaid monaſtery of Braden/Zock, and amongſt other thing 
were All the rectories, tithes, oblations, and all profits, &c. whatſoever, 
ſurrendered into to the ſaid monaſtery belonging; that the ſaid king did in the 
the hands of thirty-third year of his reign, by his letters patent, for the con- 
— ſiderations therein mentioned, 3 all the tithes of the rector 
the tithes there. of Lyneham unto Sir H. Long, Knight, in fee; and that E. Loy, 
of to S H. Lag, 2 deſcendant of his, did, in the rt year of the reign of Charls 
who conveyed Le Fir/t grant and convey to Sir W. Button all and all manner 
to Sir . Butrn Of tithes of corn, grain, hay, wood, wool, lamb, hemp, flax, and 
the tithes of Te- all other tithes whatſoever, renewing yearly out of all that the 
kenbam manor, hamlet, or place, called Tokenham, otherwiſe Weft Token. 
that St x Button ham, within the pariſh of Lyneham, to hold, &c. ; and by 
granted the ſame indentures of leaſe and releaſe, dated the fifth and ſixth of My 
to Noyes j 1679, made between Sir J. Button, &c. did grant and releaſe to 
Noyes and Wall, and their heirs, all thoſe the manors or lordſhip 

of Tokenham, otherwiſe Weſt Tokenham, Lyneham, and Profi, 

and the tithes of corn, &c. yearly ariſing out of the ſaid manor 

that the ſame Of Tokenham ; that the ſame, by ſeveral deeds and meſne 
came to J. Mal. conveyances, came to John Walker, who leafed = being ſo 
— , — ſeiſed), on the twentieth of September 1743, the ſaid Tolenhun 
= << to n Court Farm, and the tithes thereof, to Wilkam Davis, at the 
yearly rent of two hundred and ſeventy-four pounds for twelve 

years, in which farm Self Mead Cloſe was included: and ſhe 

inſiſted, that neither ſhe or V. Davis had ever paid, or vn 

liable to pay any tithes, nor any thing in lieu thereof, to the ſad 
impropriators, for or in reſpect of Tokenham Court Farm or Sf 
Mead, in regard they did lie in the you of Lyneham, and for- 
merly belonged to the monaſtery of Bradenſſoct, and were fur- 
rendered by the ſaid prior and convent to Henry the Eight, 

and which came to the ſaid John Walker, who leaſed the ſame 

as aforeſaid, She alſoinfiſted, that as the ſaid V. Davis did not 

know, or was acquainted with the title of the ſaid J. Walkerto 
the ſaid tithes at the time of the hearing of the cauſe, ſhe 
having received ſuch information and diſcovery ſince the pro- 

nouncing of the ſaid decree, ſhe was not bound to pay the tithes 

ſo decreed as aforeſaid for Tokenham Court Farm and Self Mea 

or to account with the impropriators for the ſame. The bil 

therefore prayed, that the ſaid decree, ſo far as the ſame affecicd 

the ſaid V. Davis and the ſaid plaintiff as his executrix, vic 

reſpect to the tithes of Tokenham Court Farm and Self Mead migit 

be reviewed and reverſed 


]he 
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- The defendants Hylton and Franſham, by their anſwer, admit= Hrrron 
ted the facts touching the decree and the death of W.Davis, &c. t 
but ſaid, that they knew nothing of the ſurrender, grant, and — 
conveyances as in the bill is ſtated ; and inſiſted, that the tithes ors ind, thr 
of Tobenbam Court Farm and Self Mead were due to them, and they ae vet 
that they were not exempt from the payment of tithes. The an- tithe free. 
ſwer alſo ſtated, that Franſbam and Warwick did, by deed dated 
the ſeventeenth of January 1743, empower the defendant Hylton 
to receive to his own uſe all their ſhares of the arrears of the | 
tithes then due, and which were demanded by the original bill ; ] 
and that he was thereby ſolely entitled to receive to his own uſe 
the ſaid arrears. | 


Upon hearing counſel for all parties, on the tenth of December The cauſe 
17533 andreading an order, dated the twenty-firſt of April 1752, 
for reading the depoſitions which had been thentofore taken in 
acauſe of Walker v. Hylton ( a ), ſaving juſt exceptions ; and alſo 
another order to prove exhibits; and on reading the decree, dated The evidence 
the fifteenth of 25 1747, in the cauſe of Hylton v. Davis ; * 


TEE ESESSTRAQSES ASSES + 


ly a copy of a ſurrender of the monaſtery of Bradenftock by the prior 
bo and convent thereof to Henry the Eighth, dated the eighteenth of 
in 2 in the thirtieth year of his reign; a copy of the record 
fn the augmentation office of the miniſters accounts of the 


poſſeſſions of the monaſtery for the year ending at Michaelmas, 


nor l ; 
ne in the thirty- fourth year of his reign, wherein it was recited, | 
0 that the ſaid miniſters did not account for any profits ariſing | 
ie from the iſſues, profits, and revenues of the ſaid rectory of : 
the Lyneham, with its members and appurtenances, lately belonging i 
* 5 the monaſtery of Bradenflock, in the ſaid thirty-fourth year; l 
he x / ”_ 8 — N — — grace (as well in conſideration 0 
vn good, true, and fai ervice which his beloved ſervant : 
faid a 5 , 
Sf () This n filed by Mead. Bat Tut Cour, on reading , 
* — — — 1 ilton, — bow 3 ſame evidence az was given in the 9 
6 . 22 s wife, to eſta i is ove cauſe of Davis v. Hilton, and jp 
for« right _ title to the tithes of Tolenbam full debate, pxcrxzzD, © thee the — j 
bt, rafts hang r nd cicke of the ſaid plaintiff Jobn 4 
2 f ya ual in- to d fi ; 4 
. ECiIn” | 
| not nt, and the intermediate con- © renewing, or increa ithin th 4 
er to fleci 8 5 — — ee « manor, or — * ; 
above cauſe; that about * Tokenham, otherwiſe g Tokenha [ 
ſhe May 1731 the plaintiff had entered © within the pariſh of — — the ; 
pro- . =_ enjoyed the premiſes and the © county of Wilts, be eſtabliſhed and x 
iche 5 ereof, and particularly the tithes © confirmed as againſt the defendant 4 
15 * — on * Io and Self Mead; Themas Hilton, his heirs and afligns, ; 
c | 
= : , clal , from, or under hi 
cd irom any preceding owners or leſſees, ** them, or any of them, 1 j 
ö in teſpect of any of the land « coſts :* 
with ments in the pariſh of ee e coſts: and the Court declared, N 
\ rr age . Lynebam compriſed * that the cloſe in the pleadings men- id 
ight inthe ſettlement, and enjoyed by him. . tioned, called. 8 Mead, doth lie ; 
any + endant, as impropriator, inſiſted, within the ſaid manor, hamlet, or 1 
— aha * to the tithes of all place, called Tokenham, otherwiſs ; 
Ie thats _ in the pariſh, particularly to Weft Tokenbam, aforeſaid.” BY 


Tokenham Court Farm and Self 
1 


Sir 


\ 
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Sir Henry Long, Knight, theretofore did for the ſaid king, as for 
a certain ſum of money by the ſaid Sir Henry paid into the hands. 
of the treaſurer of the court.of augmentations of the revenues of 
the crown to the uſe of the ſaid king), by his letters patent under 
his great ſeal. of England, on the ſixteenth of February, in the 
thirty-third year, of his reign, amongſt other things, gave and 
granted to the ſaid Sir H. Long the whole rectory of Lyneham, 
with its members and appurtenances, in the county. of /i 
lately belonging to the ſaid monaſtery, and all and all manner of 
tithes of ſheaf corn, grain, and hay, coming, &c. out of all lands, 
meadows, and paſtures, as well within the pariſh of Lyneham a8 
out of the demeſne lands of the manor of Lyneham, which lately 


were in the hands, culture, and occupation of the late prior of 


the {aid 'monaſtery before and at the time of the diſſolution of 
the ſaid monaſtery to have and to hold the ſaid rectory and 
tithes to the ſaid Sir H Long, his heirs and aſſigns for ever; 
and L. Moxham depoſing in court, that he had ſearched at the 
chapel of the rolls from the ſixteenth of February. in the thirty. 
third year of Henry the Eighth, being the date of the letters 
patent for the inroilment of the ſaid letters patent, and alſo in 
the office of the lord treaſurer's remembrancer of this court, 
but could not find the ſame in either office; and on reading an 
inſpeximus, dated the tenth of February, in the twenty-ſecond 
year of Queen Elizabeth ; as well as two ſeveral miniſters 
accounts of the poſſeſſions of the ſaid monaſtery, of the thirty. 
firſt and thirty ſecond years of Henry the Eighth ; as of a 
certain particular whereoh letters patent ifſued to the ſaid 
Sir H. Long, in the thirty-thitd year of the ſaid king; a copy 
of an inquiſitibn from the rolls, taken after the death of Sir H, 
Long, the ninth of December, in the third and fourth years of 
Philip and Mary; a commiſſion for taking the ſame; and ano- 
ther inquiſition after the death of R. Long, ſon of Sir Henry, 
dated the twenty-fifth of February, in the firſt year of Queen 
Elizabeth ; the commiſſion ; ſeveral indentures ; other proofs 
in the cauſe ; and on debate of the matter 


Takenham Cour TRR Coun v ordered the deerctal order of the fifteenth day of 
Farm and Self July 1747, fo far as the ſame relates to the demand of tithes 


Mead decreed to 


be tithe free. 


om V. Davis on the farm called Totenham Court Farm, and 

the mead called Self Mead, to be reverſed ; the bill of complaint 
touching the ſaid matters to be diſmiſſed without coſts ; the 
defendant Franſbam to be diſmiſſed on the bill of review without 
coſts; and the defendant Hylton to pay to the plaintiff the coſts 
of the bill of review, to be taxed. 

PAkKER, Chief Baron. 

B. LeEGGe. 

B. SMYTHE. 

B. Avans, 


Cuarnan 


„ 


DURING THE REIGN OF GEORGE THE SECOND. 
CnArMAn againſf SPENCER. 
Northamptonſhire, 5th May 1748. 


HE rector of Braybrovke, in the county of Northampton, 
T claimed all the tithes ariſing therein, and particularly the 
tithes of hay, which he (tated the defendants had refuſed to 
pay, on a pretence that he enjoyed certain lands in lieu thereof, 


called the Dole 3 and relied upon the cauſe in this court of 
Rudge v. Chapman (a). | 

The defendants inſiſted, that there was and is a cuſtom in the 
pariſh, that the rectors of Braybrooþ immemorially have been 
entitled to, and had received and enjoyed, and ought to receive 
and enjoy, the firſt crop of hay of a piece of ground, called 
the Tithe Dole, lying in Mill Field, in the ſaid pariſh, in lieu of 
all the tithe hay annually ariſing in the Open Fields of the pariſh; 
that immemorially the ſaid firſt crop had been mowed, and 
mae into hay, by the occupiers of the farms called Spencer 'i, 
Clipſham's, and M hitterings, or ſome of them, now in the tenures 
of Ed. Spence, &c. or by ſome other perſons employed by 
them, or ſome other farmers or pariſhioners of Braybroote, and 
at their expence, for which the rectors of Braybrooke tor the time 
being paid one ſhilling to the farmers ; that the ſaid farmers 
have uſed, time out of mind, to give notice to the rector for 
the time being when the ſaid crop was made into hay; that the 
rector uſually thereupon fetched away the fame at his own 
expence; that every third year, when the Mill Field lay fallow, 
it had been the cuſtom immemorially for the pariſhioners of the 
ſaid pariſh, at their own expence, to fence the ſaid piece of 
ground, called the Tithe Dole, from the reſt of the Mill Field, to 
prevent the ſheep and cattle from treſpaſſing upon the ſame 
when the rector refuſed to accept of other ground, or money in 
lieu thereof; that the ſaid Tithe Dole contained one rood and a 
half, and was always meadow, and lay in MA Field, between 
South's Meadow and Upper Meadow ; that every third year 11] 
Field lies fallow,and is depaſtured with ſheep ; that there is always 
ſome meadow therein, and which is commonly fenced to keep 
the ſheep from treſpaſſing and eating the graſs growing on the 
ſaid meadow ground, ſome part whereof is 'ying on a furlong, 
called Dediron Furlong, amongſt which ſaid meadow or mowing 
ground the Tithe Dole doth lic; that it has been uſual for the 
owners of the meadow lying in Mill Field, when it is fallow 
(with the parſon's conſent), to exchange ſuch meadow, or part 
thereof, for the Tithe Dole, to ſave the expence and trouble of 
fencing out the Tithe Dole from the other parts of the fields in 
which the ſhcep are depaſtured, ſo that the ſheep might not 


See this caſe, ante, page 407. 
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ire, claims the 


tithes of hay, 
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firſt crop of a 
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Field, and called 
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of tbe 
Fields ; 12 
that the farmers 
of the Open Fields 
make the firſt 


crop of the Tube 


Dole into hay for 
the rector at 
their own ex- 
pence, the rector 
paying to them 
only 18. for the 
ſame ; 

that when it is 
ſo made, they 
are to give the 
rector notice to 
fetch it away; 
that the Mil 
Fi-id hes fallow 
everyrhu'd year; 
that the farmers, 
at their own ex- 
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DECREES IN TITHE CAUSES 


Cnarman treſpaſs thereon ; that if the rector did not think fit to cor. 

PL. ſent to ſuch exchange, or refuſed to accept of the money in 

lieu thereof (which was and is entirely at his election), then 

the Tithe Dole, at the expence and by the direclion of the pa. 

riſhioners, was ſingly fenced out from the ſaid other pieces of 

meadow amongſt which the Tithe Dole lay; that the ſame ha 

been ſo done by the landholders for eight or nine years paſt ; 

that the graſs growing on the Tithe Dole was uſually cut and 

made into hay by ſome of the farmers of the pariſh, or ſome other 

perſon employed by them at the ſame time; that the other Dale 

or graſs grounds were mowed ; and that when it was ready to 

| be carried away, they gave notice thereof to the plaintiff to fetch 

that _— ow it away, which he did for ſeveral years; that the plaintiff 

4. Tele Dole for let the Tithe Dale for ſeveral turns, when the Mill Field lay fallow, 

108. a-yearz at ten ſhillings a-year, to the ſhepherds of Braybrooke, when he 

refuſed to change it for another piece of ground, which the 

farmers conſented to ſooner than to be at the expence of fencing 

that che Tithe it off; and that after the crop is carried away by the plaintif 

Dole lies open from the Tithe Dole, the ſame lies open and common as the other 
when © pieces of meadow do in Mill Field 

The defendants The defendants Jobnſon and others ſaid, that they held fe. 

further ſay, that 


they had ſeveral 
cottage commons, 
for the tithes of 
which there is a 
medus of Sl. a- 
year ; 


and infiſt, tbe 
Tithe Dole is en- 
Joyed in lieu of 
the tithe hay of 
the Open Feldt; 


and that no tit e 
hay is due ia 
kind fr Uzper 
Meadow or 


veral Cottage Commons in the parith, on which they did and hal 
a right to depaſture cows and ſheep ; that they never had pail 
tithes for the ſame; but that eight pounds per annum had been 
paid to and accepted by the rectors there for the tithes of ſuch 
cattage commons; and that tithe in kind had never been ce- 
manded for the ſame till laſt year, 


All the defendants denied that they ever pretended that the 
rector was not entitled to any tithe hay in kind, or ſatis faction tor 
the ſame, except from the Tithe Dale of the meadow ground, or 
that for time immemorially the Tithe Dole had been held by dhe 
rectors of the ſaid pariſh in lieu of all the tithe hay ariſing in the 
ſaid pariſh, or any tithe hay in kind, otherwiſe than as atoreſaid; 
but inſiſted, that the firſt crop of hay of e Titbe Dole is, and 
always was enjoyed in ſuch manner as aforeſaid by the rector, 
in lieu of all the tithe hay annually ariſing as aforeſaid on the 
ſaid open fields ; and when they laid fallow, the rectors have, 
or might have had, the hay thcreof, or ſome ſatisfaction for the 
ſame z and they denied that the plaintiff was entitled to the 
tithe hay in kind ariſing from the Upper Meadow and Smits: 
Meadow, or that the Tithe Dole ought to be conſidered as 3 


Smith» Mea- payment in kind for the tithe hay ariſing within the ſaid two 
dow, meadows. 
be wo . The plaintiff replied; the defendants rejoined ; and witneſs 


were examined on both ſides z and upon hearing counſel for al 
parties; and on reading a copy of a bill filed in this court in 
Michaelmas Term, in the eleventh year of the reign of his prefer: 

mach], 


A” © 
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4 majeſty, Rudge againſt the preſent plaintiff; a copy of the Caarman 
, decree made in the ſame cauſe, dated the fifteenth of June _— 
t 


1741; the exemplification of another decree made in the ſaid 
cauſe the eighth of November 1742 ; the defendants anſwers ; 
an order dated the twenty-fourth of February 1746 to prove 
exhibits viva voce at the hearing, viz. a copy of an inquiſition 
h taken in the fifteenth year of Edward the Third, relating to the 
profits of the ſaid rectory of Braybrooke ; and a copy of the firſt 


4 fruit roll concerning the yearly values of the ſaid rectory and 
0 tithes then let to Sir T. Grifin ; alſo on reading an office copy 
1 of a bill in this court in Zafter Term, in the ſixteenth year of 
> Charles the Firſt, by N. Bent, then rector of the faid pariſh of 


Braybrooke, againſt J. Connyers, whoſe anſwer being offered to be An anſwer not 
read, but being objected to by the defendant's counſel, was by —— — wy 
the Court denied to be read ; an order made herein the twen- * 

ticth of May laſt, for reading the depoſitions taken in the other 

8 cauſes, &c. ; the depoſitions. of ſeveral witneſſes taken in this 

| cauſe; the defendant's anſwer; a decree made in the court 


4 of chancery in Michae/mas Term 1652, Griffin uv. Spence ; and it 

being admitted in court, by the defendant's counſel, that the 
to family of the Griſſius had been patrons of the ſaid rectory from 7 
I the time of King Henry the Eighth to the year 1700; and alſo 1 
id on reading the copy of an entry in the regiſtry of the Biſhop of 1 
n Peterborough, dated the twenty-ſecond of April 1685, of the n 
h inſtitution of S. Haves to the ſaid rectory; a copy of another 1 
2 entry from the ſaid regiſtry of the inſtitution of S. Stiles to the I 

ſaid rectory, dated the twenty-ninth of Fuly 1689 ; and upon ' Y 
4 reading for the defendants the depoſitions of V. Coultman 4 
5 taken on his croſs- examination on their part; alſo his de- I} 
L politions in the cauſe of Chapman v. Spencer; ſeveral depo- 1 ; 
. titions of R. Marſhall and J. Hopkins in the cauſe of Rudge | 
1 v. Chapman, and of ſeveral other witneſſes; and on the depoſi- [- 4 
i. tion of J. Crick the elder, taken in this cauſe on the part of the 1 1 
4 defendants, being offered to be read, and objected to by the | 1 
plaintiff's counſel, and refuſed by the court; and reading his 3] 
C depotition taken on his croſs- examination; as alſo the depoſi- 33 
1 tions of ſeveral other witneſſes; *J 
ie Taz CourT, upon full debate of the matter for ſeveral days, The tithes de- | ; | 
ic ordered the defendants to account for the values of their tithe creed to be paid | q 
bs hay ariſing on the particular lands demanded by the bill; and in kind, 1 
A of the ſeveral other titheable matters and things demanded by K 
ro the faid bill, which they ſeverally had ariſing or renewing 

on the lands and grounds by them reſpectively occupied in the 
5 ſaid pariſh of Braybrocke and the titheable places thereof yearly 
N and every year during the ſaid time in the bill charged; the 
a defendants to pay the plaintiff his coſts of ſuit to this time, to 
j be taxed, | | | 
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Tarn, Tone MacciLL againf LE STRANGE. 
21. ö . 
N Norfolk, 20th June 1748. 


The rector of THE bill ſtated, that Sir N. Le Strange and his anceſtors had, 
Ringfiead, in 1 for many years paſt, been ſeiſed of all the lands in the pariſh 
{= rs peut of Ring flead Parva, otherwiſe Barrett Ring ſtead, otherwiſe 
both great and Ning ſiead Saint Andrew, in the county of Norfolk, and alſo of the 
ſmall, ariſing advowſon of the rectory of the faid pariſh ; that the ſaid pariſh 
within the de- being of a ſmall extent, and having but few inhabitants, by 
py C0 reaſon that great ot the lands had been turned into ſheep 
Ea, e. commons, the defendant and his anceſtors for a long time neg. 
te lected to preſent any rector to the pariſh, and took all the tithes 
ariſing therein themſelves, ar elſe let the fame to their tenants, 
but had provided no perſon to ſerve the cure during all the ſaid 
time, whereby the cure of ſouls, and the performance of divine 
ſervice, had been for many years paſt totally neglected, the pariſh 
church thereof greatly ruined and gone to decay, and the right 
of preſentation lapſed to the crown; that the plaintiff there. 
upon, by virtue of a preſentation dated the ſixth of May 1720, 
was lawfully inſtituted, &c. therein, and is thereby entitled to 
receive all the tithes, both great and ſmall, ariſing in the ſaid 
ariſh ; and that the defendants Crawford and Maſon held land 
therein, which they rented of the other defendant, on which, 
in, hay, graſs, and other titheable matters, grew, which they 
ad taken and converted to their own uſe, without ſetting out the 
tithes thereof, or making the plaintiff ſatisfaction for the ſame ; 
and which they had, under ſeveral pretences, refuſed to do. 
The bill therefore prayed, that the defendants might account 

with and ſatisfy the plaintiff for all the ſaid tithes, 


The defendart Le Strange, by his anſwer, ſaid, that the 
Plaintiff ſeemed to confound the pariſh of Ringflead Snint 
Andrew and the place called Ring flead Parva or Barrett Rinę- 
ſtead as if they were one pariſh, whereas they were two diſtinct 
and different pariſhes and pariſh-churches, the one called Ring- 
flead Saint Peter and the other Ring ſtead Saint Andrew ; that 
he, the defendant, was ſeiſed of ſome eſtate in the pariſh of 
Rirg fend Saint Andrew, but not of all the lands there, nor oi 
the advowſon of the rectory of the ſaid parith, which belonged 
to the maſter and fellows of Chriſt Celle, in Cambridge ; 
that J. Baines, clerk, was then the incumbent thereof; that 
there was a place adjoining to Hunſtanton, called Ring lead 
Parva, or Barrett Ring fiead, which was not a pariſh of itſelf, 
and had never been known by the name of Ring ftead Saint: 
Andrew ; that neither he nor any of his anceſtors had ever pre- 
ſented any rector to the ſaid place; but he inſiſted, that they 
had a _ to the tithes ariſing within the ſaid diſtrict, they 
having for ſeveral hundred years reccived or let the ſame. 


3 He 


DURING THE REIGN OF GEORGE THE SECOND. 453 


He denied that there was within the ſaid diſtrict any parochial Mater. 
church, or that THE cRown had any right of preſentation to the * e 
ſame before the plaintiff obtained the ſame under THE GREAT a 
SEAL, if in fact he had ſo obtained it, as in the bill is mentioned; 
or that he knew, except from the plaintiff's ſuggeſtion, that he 
| was preſented to the ſame ; but he admitted, that within the ſaid 
| diſtrict there ſtood the remains of a ſmall edifice, called the Chas 
pel Barn, which formerly lay as a ruin, until one of his the 
defendant's ahceſtors ſet up a thaiched roof thereon ; that. 
ſince that time it had been uſed as a barn, though in ancient 
times it might have been a chapel within the ſaid precinct, 
where there have not been above one or two inhabitants at the 
fame time for many years paſt ; that it appeared by ancient 
writings, that the ſaid editice was frequently ſtiled /zbera capella. 
and ſometimes /ibera capeila five rectoria de Ring ſtead Parva, He. 
alſo ſaid, that about the reign of Henry the Eighth the ſaid 
chapelry-and rectory, with the tithes and profits thereof, became 
impropriate, and that the ſame had ever ſince been reputed and 
ſtiled a free chapel or rectory impropriate, and had been accord- 
ingly held and enjoyed as a lay fee and inheritance, without any 
claim or interruption by any perſon whatſoever until the pre- 
tended claim of the preſent plaintiffs, He denied that there 
was during any part of the ſaid time, and until the claim of the 
plaintiff, any chaplain, rector, or incumbent preſented to the ſaid 
free chapel or rectory, or that any perſon had, as ſuch, officiated, 
taken, or received any tithes, or in any reſpect performed divine 
ſervice there; or that the ſaid rectory conſiſted of two mediCticsg 
which were afterwards united; or that there were formerly; 
or at any time ſince, ſeveral rectors inſtituted to the faid ſeveral 
medictics. He allo denied, that at any time fince the ſaid free 
chapel or rectory impropriate became a lay fee; and the inheritance 
of his anceſtors, or at any time ſince the thirty-firſt year of 
Henry the Eighth the fabric within the ſaid diſtrict was uſed as 2 
church or chapel. or that any perſons had been admitted thereto; 
or any way became incumbent thereof, or of any medicty, or 
other parts thereof, or had received any tithes or profits 
thereout down to the time of the ſaid plaintiff's preſentation ; or 
that his anceſtors firſt began to take the tithes during the confu- 
ſion of the late troubleſome times; or that they were taken on 
account of their default in not preſenting to the ſaid rectory ; 
or that he had in his cuſtody any papers or memor#ndums 
whereby it might appear that there was one or more rectors of 
the ſaid free chapel or rectory impropriate in the reign of Charles 
the Fir/t, or in the troubleſome times tha: followed that reigns 
or at auy time ſince the thirty - firſt year of Henry the Eighth 
either of the name or family of Le Strange, or of any other 
name of family. He alſo ſaid, that he did not know whether 
the ſaid tithes were appropriated to any abbey, or whether the 
faid chapel was at any time ſerved by any itipendiary curate, or 
Gg3 whether 
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whether any curate thereof was paid by any ahbey, or whiefliet 


ſach free chapel or tithes, as part of the poſſeſſions of any ſuch 

abbey, were, ſince the diflolution, come to him the ſaid 
defendant, But he inſiſted, that the ſaid free chapel and the 
tithes within the ſaid diſtrict did, by lawful means, come to his 
anceſtors, and had legally deſcended to him; and he hoped, 
that after ſo long, quiet, and uninterrupted a poſſeſſion he ſhould 
not be diſturbed in his enjoyment of the ſame. He admitted, 
that he might affirm that there never was ſuch diſtinct pariſh as 
Ring ſtead Parva, as he apprehended the ſaid diſtrict might 
belong to the ſaid pariſh-church of Hun/lanten, foraſmuch as the 
inhabitants of the ſaid diſtrict, together with the other inhabi- 
tants of Hunſtanton for time immemorial had, for all divine 
offices, repaired to the church of Hunſtanten, and not for the 
default of his anceſtors providing one to officiate in the ſaid 
diſtrict of Ring ſlead Parva; and that the inhabitants of the ſaid 
diſtrict, for all the lands lying there, had been taxed and aſſeſſed 
in the rates for the repairs of the church of Hun/tanton, and in 
all other pariſh rates and taxes; and he denied that Ring- 
fiead Parva had been reputed to be a diſtin& pariſh from 
Hunſtanton. He admitted, that the tithes ariſing within the ſaid 
diſtrict had not been paid or fatisfied to the owners of the tithes 
of Hunſtanton, and that tenths, ſynodals, procurations, and 
other eccleſiaſtical duties had been paid'for them ſeparately. 


The defendant Maſon by his anſwer ſaid, that he reſided in 
Hunſtanton, and that he had been for four years tenant to Si 
N. Le Strange of lands within the ſaid diſtrict of Ring lead 
Parva or Barreti Ring/jead, and bad paid him for the whole 
tithe thereof, when ſown with corn, one buthel an acre, or 
money in lieu, at the then current price of ſuch corn; that for 
the other parts which were not arable, being coarſe buſhy paſture, 
and reputed ſmall tithes, he had paid tithes to the miniſter of 
Hunſtanton, where he lived, and where his ſtock was kept. 
He denied that he knew that the tithes of the ſaid precirt 
were due or payable to any other perſon than to his landlord or 
his anceſtors until the plaintiff claimed the fame ; but he ſaid, 
that he believed that the ſaid precinct of Ring ftead Parva, 
though not titheable to Hunftanton, did lie in the pariſh of Hun- 
anton; and that the owners and occupiers of all the lands within 
the ſame precinct had paid, and did pay, all rates and taxes for 


church and poor, and other rates to, and bear offices within, the 
pariſh of Hunſtanton. 


The defendant Sir N. Le Strange died, and the plaintiff files 
bis bill of revivor and ſupplemental bill againſt his ſon and heir 
at law, to whom the ſaid eſtate deſcende in reverfion after the 


death of his mother, whom he made a defendant thereto ; 


and further ſet forth, that the defendant Sir T. Le Strang 
pretended, that the pariſh-church of Ring end, Parva was on!y 3 


chapel 
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DURING THE REIGN OF GEORGE THE SECOND. 
chapel of eaſe to ſome other church, for that he had found by 


ancient writings that the ſame frequently was ſtiled /ibera capella, | 


and ſometimes /ibera capella frve reforia de Ring ſtead Parva, 
The bill of revivor and fupplemental bill therefore prayed, 
that the former proceedings might ſtand revived, and the 
defendants might diſcover the ſaid deeds. 


The defendants appeared and anſwered, and the ſuit was 
revived by order dated the ſecond day of May 1745 ; the 
plaintiff replied z the defendants rejoined ; and witneſſes were 
examined on both ſides 3 and upon hearing counſel for all 
parties z and reading, on the plaintiff's behalf, the ſaid plaintiff's 
inſtitution and induction of the eighth of June 1720; ſome 
extracts out of the inſtitution book of the Biſhop of Norwich to the 
church or free chapel of Ring /ftead Parva, Yegianing April 1308, 
and ending the tenth of Ofober 1526 ; a ſurvey from the firſt 
fruits office, dated in the twenty · ſixth year of Henry the Eighth, 
« Reftoria frve capella libera de Parva Ring ſtead, Wilts, Le 
« Strange, incumbent, valet p. ann. 765. 3d. ob. procuration. deduct. 
« 76. 7d. ob, ſynod. epiſc. 25. remanet 66s, 8d. decima inde 6s. 8d.; 
and reading ſeveral depoſitions ; and upon hearing the defend- 
ant's counſel; and reading a receipt ſigned G. Ward, dated the 
ſeventeenth of May, in the thirty-firſt year of Henry the Eighth, 
of fix ſhillings and eightpence for the tenths of che chapel of 
Ring ſtead Parva ; ſeveral other receipts for the tenths of the 
{a'd chapel, beginning the firſt of January 1573, and ending 
the twelfth of April 1711; an entry of a payment of threſhing 
tithe corn of Little Ring ſtead, dated the twelfth of December, 
in the thirty-ſecond year of Henry the Eighth ; another, dated 
in the thirty-fitth year of Henry the Eighth, for threſhing tithe 
corn of Barret Ring ftead ; three others; ſeveral depofitions for 
the plaintiff; and on offering to read the depoſition of J. Gould 
tothe fifth interrogatory upon his croſs-examination, which was 
diſallowed by the Court ;, ſeveral depoſitions on the defendant's 
behalf; and upon offering to read an ancient paper book, 
entitled Hun/lanton Church Book, containing entries of a former 
vicar of the tithes of Hunſtanton from 1615 to 1621, and a 
terrier of the glebe of the vicarage of Hunſtanton, dated the 
twelfth of February 1635, made by the vicar and pariſhioners of 
Hunſtanten, which were objected to by the plaintiff's counſel, 


and on hearing the defendant's counſel the objection allowed by 


the Court; and upon offering to read ſeveral papers purporting 
to be aſſeſſments made by the pariſhioners of Hunſtauton to the 
church, poor, and land tax, which were objected to by the 
piaintitf's counſel, and the objection over-ruled ; and upon 
reading the ſaid ſeveral rates and aſſeſſments, beginning the 
thirtieth of July 1662, and ending the ſixteenth of April 1688 
and upon hearing counſel for the defendants, the cauſe, 

Gg4 judgment 


455 


Macertt 


2 | 
STRANGE, 


1 


+1 
* 
— 
* 
* 
1 
7 
* 
* 
1 
1 
4 
* 
i 
z 
= 
0 
5 
F 
< | 
N 


456 


Macsgirtt 
againſt 
Lz STzance. 


DECREES IN TITHE CAUSES 


after having been on for ſeveral days, was adjourned over for the 
judgment of the court; and on this day 


Tax Cour unanimouſly declared, that the plaintiff, as rect 
of Ring flead Parva, is entitled to all tithes, both great and 
ſmall, ariſing within the ſaid rectory of Ring ffead Pura; 
and ordered the defendant Maſen to account for and pay to hin 
the value of all his tithes, both great and ſmall ariſing within 


the ſaid pariſh during the time demanded by the bill, with 


Tain, Tram, 
22. Gro. 2. 


The landholders 
of $-:leombe, in 
Deworjhire, file 
their bill againſt 
the vicar to e- 
Nabliſh the fol. 
Lwing meduſes : 


zd. a cow, 2d. 
a heifer, and 1d. 
a calf, in lieu of 
the tithes of 
milk,butter, and 
cheeſe ; 

id à colt; 1d. 
for garden ſtuff; 


that tithe peaſe 
are to be paid in 
poaks, and teans 
in cocks, excet 
what are con- 


coſts to be taxed: further directions to be reſerved till after 
the report. 


PaARSE againſt HALL; et & Contra. 
Devonſhire, 22d June 1749. 


THE plaintiffs, as inhabitants of the pariſh of Salcombe, in the 
county of Devin, on behalf of themſelves and other the 
inhabitants land owners of the faid pariſh, by their bill ſet forth, 
that in the ſaid pariſh there had been, time immemorial, and then 
was, a rectory and parſonage impropriate, as well as a vicarage; 
that the tithes of all corn and grain, except peaſe and beans, 
ariſing in the ſaid pariſh, or the titheable places thereof, had 
been and ought to be paid to the rector and impropriator of 
the pariſh, or to his farmers ; that the tithes of peaſe, beans, 
and other things, ought to be paid to the vicar, either in kind, 
or according to the ſeveral cuſtoms and. manners of tithing 
therein ; and that there are, and have been time immemorial, 
the following ſeveral meduſes, cuſtoms, cuſtomary payments, and 
manners of tithing within the ſaid pariſh and the titheable places 
thereof, yearly, to the vicar of the pariſh, viz. for every milch 
cow, threepence; for every heifer at the firſt calving, twopence ; 
and for every calf of ſuch cow or heifer, one penny ; all payable 
yearly at Kaſler, in lieu of the tithes of the milk, butter, and 
cheeſe, of ſuch cow, heifer, and calf ; for every colt fallen there, 
one penny; and one penny, called a garden perny, in lieu of the 
tithes of all flowers, herbs, roots, fruits, cabbages, onions, and 
other things uſually grown in gardens, and uſed by the owner: 
thereof within the ſaid pariſh ; one penny, called an hearth penny, 
in lieu of the tithes of all wood, furze, turf, and other fuel 
and firing yearly burnt and conſumed by the owners thereof 
within the ſaid pariſh ; for every barren bullock ſold out of the 
pariſh after one year old, one penny for every year ſuch bul- 
lock ſhould be above the age of one year, in lieu of the tithe of 
ſuch bullock, and the paſturage thereof ; that eggs are paid in 
lieu of the tithes of all poultry, fowls, chickens and the produce 
thereof, all payable yearly at Zafter z that the pariſhioners and 
owners yearly, at their own charges, ſet out the tithes of ther 
peaſe by the ridgeor poak, and the tithes of beans in ſheaves and 
cocks, and in recompence thereof are free from paying any tithes 


ſumed green by for ſuch peaſe and beans as were gathered green and ſpent in their 
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reſpective houſes ʒ that the pariſhioners and owners ought care - 


fully to gather, preſerve, meaſure, and tell out the tenth or 
tithe of their apples and pears (except what are ſpent in their 
reſpectire houſes and families), · and in recompence are freed 
from paying any tithe of ſuch apples and, pears ſo ſpent ; 
that they at their own coſts cut and mow their graſs yearly for 
hay, and put or ſet up the ſame into poaks or cocks, and then ſet 
out the tenth poak or cock for the tithe, and in lieu of the tithe 
of the after-graſs of ſuch meadows or grounds for that year 
where ſuch graſs was grown, mowed, or cut ; that the tithe of 
lambs had been uſually paid within the ſaid pariſh in this manner, 
vis the owners to take two, and the vicar or his agent the third, 
and then the owner ſeven; and in like manner for every other 
ten lambs ; and if there be any odd lambs under ten, and not 
ſeven, the owner is to pay the vicar a groat for every ſuch odd 
lamb, and the lambs are to be tithed and taken away, and the 
ſaid money paid yearly at Saint Mark's Tide, if demanded ; 
that the tenth fleece of the pariſhioners and owners of ſheep 
within the ſaid pariſh and the titheable places thereof yearly 
thorn, is to be put and tithed as it comes from the ſhearer, and to 
be fetched away by the vicar or his ſervant or agent, they having 
notice of the time and place of ſhearing ; and if there be any 
odd fleeces under ten, they are to remain on account till the 
next ſhearing, when the vicar is to have the tenth fleece upon 
account of them; that the payment of ſuch wool and lamb is in 
Leu and ſatisfaction of the tithes yearly coming of all ſheep and 
lambs depaſturing there : that every, communicant pays yearly, 
at Eafter, twopence to the vicar, in lieu of all offerings and obla- 
tions of ſuch perſon for that year; that all ſuch moduſes, cuſtom- 
ary payments, and manners of tithing, had been conſtantly made, 
uſed, anſwered, and paid by the pariſhioners of the ſaid parith 
to the vicars of the ſaid pariſh for the time being, and received 
and acquieſced in by them accordingly ; that the defendant 
being lately inducted into the ſaid vicarage had denied there 
were any ſuch moduſer, cuſtomary payments, or manners of 
tithing, and had libelled ſome of the plaintiffs for their tithes in 
kind, although they were under compoſition with him, and had 
paid the ſame up until Chrifmas laſt, The bill therefore prayed, 
that the ſeveral mod:/es, cuſtoms, and manners of tithing might 
be eſtabliſhed by the decree of this court, and the defendant 
enjoined from proceeding againſt the plaintiffs in the eccleſiaſtical 
court, 


The defendant by his anſwer ſaid, that he was inducted 
into the vicarage in January 1729; that there was within the 
pariſh a rectory or parſonage impropriate; that the tithes 
ol all corn and grain, except peaſe, beans, and vetches, belonged 
to the impropriator ; but that they, and all other tithes, belenged 
to the vicar thereof; that he neither knew nor believed that 

there 
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Prazex there had been, time immemorial, the ſeveral moduſes, cuſtom 
| 1 payments, or manners of tithing, as ſtated in the bill, or any 
4 A, other cuſtoms uſed in the ſaid pariſh, fave the garden penny 
(except apples and pears), the" hearth penny, and twopence for 
22 400 1 Zaſſer offerings, as mentioned in the bill. He admitted, that 
garden ft aff, x. ſeveral of the pariſhioners had been under compoſition with him 
ctuſive of apples for ſeveral years; and faid, that of thoſe who were not he took 
and pears; 2d. tithes in kind, or the values in money; and that they never pre. 
— — tended to pay the ſaid moduſes, Except the garden penny and hearth 
* penny, and Eafter offerings, He faid, that his predeceſſor deli- 
vered him a liſt of the compoſitions, which he had ſet forth in » 
ſchedule to his anſwer, but which was of no force, being drawn 
and infiſts on all up by the pariſhioners, and not ſigned by any of the vicars. He 
— o_ inſiſted, that he was entitled to all ſuch tithes as were due to him 
. as vicar, in kind; except the garden penny and hearth penny, He 
admitted that he had proceeded in the eccleſiaſtical court againſt 
' ſome of the plaintiffs, and hoped that he ſhould not be hin. 


dered from ſo doing. 


The vicar filesa The vicar filed a croſs bill and a ſupplemental bill againſt the 
croſs bill. plaintiffs Pearſe and Lee for an account and ſatisfaction of 
their ſeveral tithes due fromthem to him. 


The landholders The defendants put in ſeveral anſwers, thereby inſiſting on the 
ht on the ſeveral matters therein particularly mentioned in diſcharge of 
aaf: the ſaid demands, 


The evidence The plaintiffs replied z the defendant rejoined ; and witneſſes 

_ were examined on both ſides in the original cauſe, and the 
ſame ordered to be read in the croſs cauſe; and purſuant to 
order, both cauſes came on to be heard together; and upon 
hearing counſel for all parties; and reading an order, dated the 
fourteenth of June inſtant, whereby the proceedings in two 
former cauſes in this court, Avent v. Drake, et & contra, ſaving 
juſt exceptions z which proceedings being offered to be read, the 
ſame were objected to by Hall counſel ; and on hearing counſel 
for all parties, the ſame was over-ruled ; and upon reading the 
copy of the bill between Drake v. Avent, clerk, in Trinity Term, 
in the twenty-firſt year of Charles the Second; and the defendant's 
anſwer ; and the like in the original cauſe ; the depoſition of 
J. Smith, taken in the ſaid original cauſe, being offered to be 
read, was objected to by the defendant Hal”s counſel ; and 
the plaintiff's counſel heard in anſwer to the faid objec- 
tion; and on reading the ſuſt anſwer of the defendant Hal 
to the original bill; and the depoſitions of J. Blute and others, 
dated the nineteenth of Fuly 1670; and the ſchedule thereto 
annexed ; and reading ſeveral depoſitions taken in theſe caules 
and upon full debate of the matter; 
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Tur Cover ordered the original bill to be diſmifled Pass 
as to the ſeveral maduſes or cuſtomary manners of tithin kh 


peaſe, beans, apples, and pears, inſiſted upon by the plaintiffs n Con-, 
to be in lien and ſatisfaction of ſuch peaſe and beans ga- The orig.nal Val 
thered green, and uſed in their reſpective houſes ; and like. fmfſed as to 


wiſe in lieu of the apples and pears gathered and uſed in their 3 


houſes. beans, apples, 
and pears ; 


Tax Covert alſo ordered the bill to be diſmiſſed as to the nd alſo ns to 


ſeveral m:duſes of tithing hay inſiſted on to be in lieu of the Wend re- 
tithes of after-graſs ; and alſo as to the cuſtomary manners of 


tithing wool, lambs, and poultry, 


ſpecting the 
tithes of ha ys 
. wool, and lambs. 


Taz CourT alſo ordered the ſeveral medigſes of the hearth The medvſes as 


penny, the garden penny, the twopence for Eaſter offerings, and 3 — 


Eafter offeri 
eſtabliſhed. 


the one penny for each colt to be eſtabliſhed, as ſet forth and 
inſiſted on by the plaintiffs in their bill, 


Taz Count alſo ordered the ſeveral modigſes as to cows, hei- 


ſers, calves, and barren bullocks, as ſet forth in the ſaid bill, to - 


be referred to a trial at law; and further directions reſerved till 
after ſuch trial, 


Tas Court alſo ordered an injunction to iſſue to ſtay the 
defendant Hall's proceedings in the ſpiritual court againſt any of 
the plaintiffs in the original bill. 


The plaintiffs brought their action to try the ſaid iſſues; but 
the defendant Hall declined trying the ſame; and on the 
twenty-fifth of May 1750, after hearing counſel for all par- 
ties; 

Tur Cour ordered the ſeveral iſſues ſo directed to be tried 
to be taken pro confeſſ againſt the defendant Hall; and that the 
ſaid ſeveral cuſtoms, meduſes, or cuſtomary payments be, and the 
{ame are hereby confirmed and eſtabliſhed. 


Tax Court alſo ordered, that the defendant Hall do and 
ſhall, during his being vicar of the ſaid pariſh of Salcombe, 
obſerve and perform the ſaid cuſtoms hereby eſtabliſhed, and 
alſo thoſe eſtabliſhed by the ſaid former decree ; and that he 
accept and receive the ſaid ſeveral miduſes or cuſtomary pay- 
ments eſtabliſhed as aforeſaid in licu and full ſatisfaction of and 
for all the tithes of the ſeveral titheable matters and things for 
which the ſame are alledged to be payable by the original bill, 
but without coſts on either ſide, 


Tat Cour alſo ordered, that the deſendants Pearſe and Lee 
do ſeverally account with, fatisfy, and pay Hall the uſual compo- 
litions ſet forth in their anſwers of one ſhilling in the pound, 
according to the yearly values of their lands by them reſpectively 
occupied in the ſaid parith,or in the titheavle places thereof, 2 = 
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forth in their ſaid atiſwers, in lieu and full ſatisfaction of all then 
tithes arifing and renewing on their ſaid lands up to Lady Day 
laſt, but without coſts on either fide z but the ſaid Hall is not 
to be bound any longer by the ſaid compoſitions, or obliged to 
accept the ſame in lieu of the ſaid defendant's tithes from thence. 
forth or for the future : the deputy remembrancer to make hi 

rt herein, if the parties differ, to ſettle the ſaid account, 
But the faid bills, and alſo the original bill; as to all other mat. 


ters, are to be, and hereby are diſmiſſed; but without coſts on 


either {ide ; and the ſaid injunction continued till further 
order of this court; but the defendant Hall, notwithſtanding the 


faid injunction, is at liberty to proceed to recover and receive 


Faser Tian 
23. G20. 2. 


There is a pen- 
gon of 31. a- 
year payable by 
the rectors of 
North Burton, in 
York/bire, to the 
grantees of the 
crown, 


out of the ſaid court the money tendered and paid into the fame 
by the plaintiff P. Godfrey, l 
T. PARKER. 
H. LE OO. 


Tzurzsr again BARKER, 
Yorkſhire, 17th May 1750. 


HE bill ſtated, that Charles the Second was ſeiſed of ſever: 
fee-farm rents, penſions, and other rents, in right of his 
crown, or otherwiſe, and particularly of all that annual rent or 
penſion of three pounds iſſuing out of or from the church of 
North Burton, in the eaſt riding of York/bire, which was then 
paid by the rectors of the ſaid church, the ſame being parcel of 
the collegiate church of Beverley; that by ſeveral acts of par. 
liament made in the ſaid reign, and by letters patent, his majeſty 
granted to Lord Hawley and others divers fee-farm rents, and 
amongſt others the ſaid rent of three pounds therein mentioned 
in truſt, and which had been duly paid by the rectors to the 
anceſtors of the plaintiff ; that the defendant Barker's huſband; 
on the eighth of June 1 Jog, was inſtituted and inducted into 
the ſaid rectory, and enjoyed the ſame for twenty-four years; 
that his ſon ſucceeded him, and by neglect the ſaid rent of three 
pounds a-year had not been paid for ſeveral years. The bill 
therefore prayed, that the defendants might be compelled to pay 
the ſaid fee-farm rent or penſion of three pounds, and the 
arrears thereof, to the plaintiffs, during the time that Robert and 
Thomas Barker were incumbents on the ſaid church ; and that 
the ſaid Thomas might be compelled to pay the ſame for the 


future; and that the ſaid rectory or church of North Burtin 


may for the future be declared liable thereto and chargeable 
therewith. | 


The defendants appeared and anſwered ; the plaintiffs replied 
to the anſwers of the defendants Barkers ; and the defendants 
rejoined ; and witneſſes were examined on both fides ; * upon 
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hearing counſel on both fides ; and reading ſeveral old deeds 
and rentals; 


Taz Coux r declared, that the annual rent or penſion of three 
nds mentioned to be iſſuing out of and for the church of 
"= Burton, in the eaſt riding of the county of York, is a proper 
charge upon the ſaid church of North Burton, otherwiſe Cherry 
Burton, whereof the defendant Thomas Barker is rector or in- 
cumbent, and eſtabliſhed the ſame ; and thereupon ordered the 
defendants the Barkers to account for the ſame, and all arrears, 
with coſts of ſuit ; and that the defendant Thomas Barker do 
alſo continue to pay the ſame for the future to the plaint'ffs and 
their heirs, &c. &c. RS 


The deputy made his report, dated the fourteenth of Fun? 
laſt ; and the Court, on the third of July 1751, confirmed the 
ſame with ſubſequent coſts, | 

T. PARKER, 
E. CLive, 
H. Lecce. 


Ricxwood again? TRIMMER. 


Hampſhire, 21} June 1750. 
THE lefſee of J. Brown, rector of Bram/bet, in the county of 


Hants, claimed all the tithes, as well great as ſmall, and all 
offerings and duties belonging thereto, fince Michaelmas 1747, 
for one year, ariſing on a farm occupied by Trimmer, with a right 


of common on Bramſbat Common. 


The defendant Trimmer ſaid, that Brown had, by a parol 
agreement made about a month after Lady Day 1747, let to him 
all the tithes bf the lands in his occupation for one year for 
ſeven pounds, five ſhillings; which he had paid to him; and 
therefore he infiſted, that he was entitled to all the ſaid tithes to 
Lady Day 1748. He admitted, that before and ever ſince 
Midhaelmas 1747 he had occupied a farm in the ſaid pariſh, 
with a right of common on Bramſhot Common, whereon he had, 
Curing the ſaid time, ſeveral titheable matters and things, as ſet 
forth in his anſwer. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides ; and the cauſe came on to be 
heard on the twenty-ſecond of February laſt, when it was ordered 
to ſtand over for the plaintiff to amend his bill, and make Dr. 
Brown a party; and the plaintiff having amended his bill, the 
doctor put in his anſwer, and ſaid, that in May 1746 he was 
inſtituted into the ſaid rectory, and had let the tithes thereof to 
the plaintiff, as ſtated in the bill, T 

| HE 


Tarn. Txnny 
24. Gro. 2. 


The rector of 
Bramſbett, in 
Ham ſbire, is en- 
titled to hie 
tithes in kind. 


DECREES IN TTTHE CAUSES 


Tux Cova r, by conſent, ordered Trimmer to pay, on or 
before Lammas Day next, twenty ſhillings, but without coſts: 
and by the like. conſent, that the bill be diſmiſſed as againſt 
Brown, but without coſts. | 


Tax Cour alſo declared, that the meduſes ſet up by Trimmer 
as to lambs, calves, and milk, are unreaſonable and void; and 
as to the non decimando inſiſted on by the defendant as to eggs, 
garden ſtuff, and fruit, that tithes are due of common right, 
though never paid within the pariſh ; and that the tithes of th; 
ſecond mowing of graſs and cloyer are due. 


Mien. Tram, WHITEHEAD againſt FLINTOFT, 
24. Gro. 2. 8 
's Yorkſhire, 1th December 1750. 


— — of the HE bill ſtated, that the chancellor, maſters, and ſcholats of 
El, n the univerſity of Oxford, being impropriators of the impro- 
Torkfoire, claims Priate rectory of Kirkgae, in the county of Yerk, did, by inden. 
the tithes of the ture dated the twenty-third of March 1746, demiſe to the 
pariſh in kind. plaintiff, for fourteen years, the ſaid rectory impropriate, with 
all and ſingular the profits and tithes thereto belonging (except 
the vicarage of the pariſh-church of K:ridale and the right of 
. preſentation thereto) ; that by virtue of the ſaid demiſe, he was 
entitled to all the great and ſmall tithes within the ſaid pariſh, 
except thoſe belonging to the vicar z that the defendants had, 
for ſeveral years paſt, occupied land, whereon they had great 
and ſmall tithes, the tithes whereof they had refuſed to ſet out, 

6 or to make any ſatisfaction for the ſame. 


The defendant The defendant Flinteft inſiſted, that his lands were formerly, 
Flintoft ſays, that and before the diſſolution thereof, parcel of the poſſeſlions of 


= e the late diſſolved monaſtery or abbey of Rivalx, the abbot and 


poffeſſions ofthe convent of which, as he had heard, were of the order of Ci/er- 
abbey of Rivalx, Fans, and thereby exempt from the 12 of tithes of lands in 
an abbey of the their own manurance; that the ſaid abbey was diſſolved by the 


wg wag 9 ſtatute of 31, Hen. B. and all their lands thereby veſted in the 
diflolution of ab. crown, free from the payment of tithes ; that James the Fi, 


bies, became being ſeiſed thereof did, by his letters patent dated the eighth ot 
veſted tithe free April, in the ſixth year of his reign, grant the ſame to #, 
— troy by Phillips and R. Moore; and that they, by deed dated the 

at h of May in the ſame year, and enrolled in chancery, 
Hen. 8. c. 13; eleventh o ay S g FJ 7 : : : 
that James the conveyed the ſame to G. Rively in fee; that G. Rively, by his decd 
Firft granted all indented and enrolled, dated the ſixth of April, in the eighth 
mn — year James the Firſt, conveyed the ſame to V. Hure in fee; 
has 2 that . Eure did, by indenture dated the eleventh of the ſame 
conveyed them month, in conſideration of thirty pounds, and of the payment af 
to Rively ; a rent- charge of eighteen pounds yearly to be iſſuing out of the 


that Rice con- 5 . wb 
—— 4 4 % manor of Welberne, grant and convey the ſame to Sir 7. Ci 


Eure ; that Eure conveyed them to Gib on, together with all the tithes of the manor of 1/%!Gerne; | 
2 — 
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in fee, with all and all manner of tithes whatſoever, and all other War Irn 
eccleſiaſtical rights and duties, and all and every thing and _ againſt 
chings paid or to be paid or allowed in lieu thereof, which at any * 
time thereafter ſhould happen to become due or payable out of 

all that the ſaid Sir J. Gib/on's manor of Welborne, or out of the 

mills called Howkell Mills, and ſeveral grounds in the ſaid in- 

denture mentioned, to have and to hold the fame for ever; and 

he alledged, that all the lands in his occupation lying within the that his lands 
ſaid pariſh were held of, or lying within the ſaid manor belonging were held of, or 
to the ſaid Gibſon, and which by ſeveral deſcents and meſne lying within the 
conveyances is now veſted in J. Robinſon; that no tithe of any nd cu 9 _ 
kind, or any compoſition for the ſame, had ever been paid for tithes had ever 
the ſeveral lands in his occupation within the ſaid pariſh ſince been paid for 
the time of Sir J. Git/or's purchaſe, except to him and thoſe em: except to 


* . * the 
claiming from him. = 1 of 


The defendant Stamper put in the like anſwer, but ſaid, that The defendant 
the lands he occupied were formerly the inheritance of the Sr. fays, 
Savills, who purchaſed the tithes thereof of the ſaid Sir J. tar. hands 
Gibſon or his heirs, and that no tithes of any kind, or any com- the A ; 
poſition for the ſame, except that he paid the plaintiff the modus that he had paid 
of ten ſhillings a- year in lieu of all the lands in his occupation in 1038. as a modes 
the ſaid pariſh ; and apprehended that no tithes in kind had in lieu of tithes 
ever been paid tor any of the ſaid lands; but that if ſuch modus for part of his 
ſhould thereafter appear to be payable for part only of the ſaid . 
lands, then he inſiſted, that the reſidue of the ſaid lands not that the other 
covered by the ſaid modus were not liable to the payment of tithes, Put ate tithe 


or any modus in lieu thereof, to the plaintiff, for that the lands 2 
were part of the ſaid abbey of Rivalx. 


The plaintiffs replied; the defendants rejoined ; and witneſſes 


were examined on both ſides; and upon hearing counſel ; 


Tus CounstL for the defendant objected, that the owners of An objeQion 
the lands from whence the plaintiff by his bill demanded tithes bat the land- 
are not parties in the cauſe ; but upon hearing the plaintiff's 2 — 
counlel in anſwer, THE COURT over- ruled the objection. ruled, 


Tus CovrT read ſeveral depoſitions z the indenture of The evidence 
demiſe to the plaintiff, dated the third of March 1746; read, 
a indenture, quadripartite, ſigned A. Oxley and others, dated the 
twenty-fourth of March 1745; the defendant Stamper m anſwer; 
and an indenture, ſigned V. Eure, dated the eleventh of April, 
in the eighth year of James the Firſt. 


ut it appearing to the Court, that the defendants had not The giant under 
proved the grant from the crown under which they claimed to which the ex- 
be exempt from the payment of the tithes ; and the plaintiff Wn Tae 
deſiring that in ſuch caſe he ſhould be at liberty to give further — . 
proof of a title in the univerſity if he thought proper; plaimuff defiring 
the further hearing was adjourned, without paying any coſts of to make the im- 

| the Propriator a pars 

ty 


———— K 
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Wrrznz4» the day on either fide z the plaintiff permitted to amend bt: 


; merſet/hire, 


bill as he ſhould be adviſed ; to exhibit interrogatories to be 
approved of by the.deputy remembrancer of this court; and 
the 3 to examine witneſſes thereon to prove any right in the uni. 
00 be amendea, verſity, his leſſors, to demand and have the tithes in queſ. 
tion in this cauſe; and the defendants were alſo at libe 
r to exhibit interrogatories (in like manner to be approved of), 
and to examine witneſſes thereon to prove the grant from the 
crown to F. Phillips and R. Mere mentioned in the anſwer, or 
any other grants, deeds, or entries under which they, or either of 
them claim to be exempred from the payment of tithes in 
kind * the plaintiff, for the lands in their occupation in the ſaid 
Pariin. 


The cauſe heard. On the ninth of May 175 1, the cauſe came on again purſuant 

and hs _ to the ſaid order; and upon reading, for the defendants, a 

age ant, dated the eighth of April, in the ſixth year of James the 

ir, to Philips and Moore; a copy of an indenture, enrolled in 

chancery, dated the eleventh of May, in the fixth year of the 

ſaid James, from Phillips and Moore to G. Rively ; an indenture, 

dated the eleventh of April, in the eighth of the ſaid king, be- 

tween Sir William Eure and Sir John Gribfon ; another indenture, 

tripartite, dated the twenty-niath of 4Zarch 1650, between 

Sir John Gibſonand his wife, G. Grange, &c. ; and ſeveral other 

indentures, depoſitions, and receipts z and on full debate, and 
conſideration of the premiſes thereon had 


...:» THE Cox r ordered the bill to be abſolutely diſmiſſed with 
be = —4 coſts to be taxed for the defendants. . 


Fix ror r. 


T. PARKER. 
E. CVIvx. 

H. LEGOGRE. 

8. S. SMYTHE». 


Roc x again/f Merrick, 
Somerſetſhire, 8th June 1752. 


The vicar of THE vicar of Murlinch, in the county of Semer/et, claimed all 
* ſmall tithes from Lady Day 1748, particularly the :ithes 
A a the of milch cows, calves, ſheep, wool, milk, and hay. 

tithes of cows, calves, woo!, milk, ſheep, and hay, in kind. 


Tar. Term, 
26, G10. 2. 


The defendant The defendant admitted, that in 1948 he occupied, in the ſaid 
— 2 pariſh,ſeveral cloſes of meadow ground, containing fourtcen acres, 
— of the yearly value of fourteen pounds; and he named the cloſes 
in his anſwer; and that he alſo occupied ſeveral other acres in the 
following years; but he inſiſted, that the following moduſes bad 


been immemorially paid to the vicar in lieu of the ſeveral ns 
| able 
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tle matters following, that is to ſay, for every milch cow depaſ= Roce 
tured in the pariſh, threepence ; for every heifer at her firſt — g«/ 
calying, twapence, in lieu of the tithe of their milk ; for every nest. 
colt, twopence, unleſs ſold within a year after it was foaled, in _ and het 
which 84 the tenth ſhilling of the price was due for tithe; that ” 
the owners and - occupiers of the ſaid fourteen acres of meadow <9, 
ground had uſed and ought to pay to the vicar for the time hay, 
being, twopence an acre yearly, and no more, in lieu of the tithe 
of all graſs made into hay thereon ; that for South Cloſe the 
plaintiff was entitled to tithes in kind, or to one ſhilling each acre, . 
at his option z that by like cuſtom the tithe of calves was paid, calves, 
vis, if any occupier had but ſeven calves, the vicar took the 
ſeventh in courſe as it fell, if each lived to be ſeven weeks old; 
and where there were eight, nine, or ten calves, the vicar took 
the eighth, ninth, or tenth calf in courſe as it fell, when ſeven 
weeks old; but in caſe there were not ſeven calves, then the 
vicar was entitled to one penny each calf, and no more; and ſo 
in like manner when there were more than ten, and not above 
twenty calves ; that by the like cuſtom, ſixpence yearly, and no Foſter offerings. 
more, was due from each pariſhioner for an Zafter offering, and 
the tithe of eggs and garden ſtuff ; that all the ſaid moduſes were 
due and - payable at £Zafter yearly, and had been received and 
accepted by all former vicars for time beyond memory; and 
that all other vicarial tithes the plaintiff was entitled to 
in kind, And he ſet forth the ſeveral titheable matters 
and things he had in the ſaid years; and ſaid, that he had paid 
the plaintiff the ſeveral moduſes until 1750, when he refuſed any 
longer to accept of the ſame, and infiſted on having his tithes 
in kind, | 
The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides ; and upon hearing counſel ; and 
reading the proofs in the cauſe ; 


Tus Cour ordered the bill, as to the tithes of milk, calves The diet a3 
when under ſeven in number, colts, garden ſtuff, eggs, hay to co, heitere, 
wiling on the fourteen acres of meadow ground, and Eaſter © when une 
offerings, to be diſmiſſed. . — Ruff, 
eggs, and hay, 
eſtabliſhed. 

1 And the plaintiff waiving any account touching the tithe of The demand as 
$ wool ſhorn by the defendant in 1750; and alſo waiving any o wool, &c. 
account touching the tithe of calves in that year ; W_ 


Taz Couxr alſo ordered the bill with reſpe& to the matters The vill difmiſ- 


— FF XX, %*. % 2 A HY ES. 


4 ſo waived, and all other demands therein mentioned, to be like- — without 
ö viſe diſmiſſed z and that ſuch ſeveral diſmiſſions be, by the 

1 conſent of all parties, without coſts. 

e | 
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Mrew. Ten, Rick againſf MANNING. 
26. Gro. 2. | Norfalk, 12th December 1750. 


The reQcr of THE rector of Faulſham, in the county of Norfolk, claimed il 
Foulſbamyin Nor- tithes, both great and ſmall, oblations, obventions, and 


folk claims. the Faſter offerings, ariſing therein. 
great and ſmall ol 85 
tithes in kind. 


See Rice v. Benſley, poſt. 14th December 17 52. 


The defendant The defendant Manning admitted, that he had cut graſs from 
Manring lays, off the headlands of his lands, and made the ſame into hay, the 
Bo — tithe whereof he did not ſet out, or make any ſatisfaction 
on the head. for, becauſe no tithes were due or payable by law for ſuc 
lands; graſs, the ce beta ſo inconſiderable, and becauſe the 

plaintiff had often refuled to fetch the ſame away when duly ſa 
and that he ft out, and had notice ſo to do. He alſo admitted, that he hat 
2 — — of growing on part of his lands two crops of clover; and he ſaid, 
cond crops 2 that he had cut and made the ſame into hay, and had ſet out the 
clover, but that tithe of the firſt crop; and that the plaintiff had taken the 
the rector neg- ſame away; and that he had alfo ſet out the tithe of the ſecont 
leted to take crop of the ſaid clover, and given the plaintiff notice theredf; 
them away. hut that he had neglected to take the tithe ſo ſet out amy; 


and that his cattle had eat the ſame, 


” The defendant The defendant Gaunt ſaid, that in 1746 he had growing c 

Gaunt ſays, the part of his lands barley, which he had mowed, and that he b 

oor negtecte® . duly ſet out the tithe thereof; but that the plaintiff ſeeing the 

of barley, ſame ſo ſet out had ordered his tithing-man not to fetch the fan: 
away, and it had rotted on the ground, 


The defengants The other defendants inſiſted, that no tithes in kind had e 
ſay, tnat in 2743 been paid or taken for turnips, milk, calves, wool, lambs, c 
the rector com- agiſtment of barren and unprofitable cattle ; but that the fo 
— = lowing compoſitions had been paid and accepted by the rector 
rithes of turnips, in lieu thereof, at Lammas yearly, or ſo ſoon after as demandes 
rnilk, caives, Viz. two ſhillings an acre for turnips growing, and one ſhilling 
wool,lambs, and an acre for all feeding land, in lieu of all tithes of milk, calvs 
— _— —— wool, lambs, and agiſtment of barren and unprofitable catts, 
receive the fums deducting thereout, by the name of the Horſe Paſture, tn 
until Lane ſhillings a-piece for every horſe-beaſt kept by the occupi 
1747, and had of ſuch lands reſpectively for tilling their arable lands ® 
not given them the ſaid pariſh, the plaintiff being entitled to the tithe « 
ice of his in- a 2 . . . hy 
tention to take All corn, grain, and hay therein; that immediately after . 
Luhes in kind Plaintiff became rector, and before any thing conſiderable I 
do tore te firſt of become due to him, he entered into an agreement with tt 
% 1747+ pariſhioners in general ta accept, and they agreed to pay i 
faid compoſition ; and that the ſame had been accepted u 

Lammas 1747, at which time he refuſed to take the ſame, uni 


they would alſo pay him five ſhillings a cow for the tithes of pi 
as 


ESS. F 
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and calves; and therefore they inſiſted, that as the plaintiff did Rien 
not give them proper notice that he intended to break through | again X 
the ſaid compoſitions, he is not entitled to tithes in kind for h 
the ſame until after the firſt of Auguſt 1747. 


By an order made on the twenty-firſt of February 1749, the The reQor con- 
defendants were ordered to pay to the plaintiff the ſeveral ſums ns 10 _ 25. 
of money therein mentioned for the tithes of their turnips, after — — 
the rate of two ſhillings for every acre of ſuch turnips, the 
plaintiff having offered to accept the ſame without coſts ; which 
the defendants agreed to. The plaintiff amended his bill, and, 
purſuant to the ſaid order, ſtruck out his demand therein for 
tithe of turnips, 


The plaintiff replied z the defendants rejoined ; and witneſſes The evidence 
were examined on both ſides; and upon hearing counſel ; and 
reading ſeveral depoſitions on both ſides ; ſeveral receipts ; 
and the defendants anſwers ;z and on offering to read an entry in 
the tithing-book of the former rector of the pariſh of the ſaid 
compoſition, and the ſame being objected to by the defendant's 
counſel, and the objection, on hearing the plaintiff's counſel 
thereon, allowed as to the ſaid entry ; and on reading ſeveral 
entries in the tithing-book of the fi rector, viz. an entry in 
the thirty- fourth folio 1719, Robert BrightwelP's tithes, received 
more for wool and offerinꝶs, fix ſhillings z and in other folios; 
"of R. Neal, for tithe of wool and lamb, ten ſhillings ; for ditto, 
two ſhillings, twenty-four acres of feeding-lands, called Ripps ; 
one ſhilling and fourpence for eighteen acres, called Chapman's ; 
eighteen ſhillings for wool and lamb; and many other entries 
for wool and lamb, and for fowls, and for feeding lands 
and upon reading the further anſwer ; a decree in a cauſe of 
Athill v. Chapman, of Hilary Term, in the tenth year of 
William the Third ; and another decree in the ſame cauſe, in 
Trinity Term, in the thirteenth year of the ſaid king, and F 
in Michaelmas Term following; and on a long debate of the 
matter; 


Tus Cour declared, the plaintiff was by law entitled to the The tithe hay of 
tithe hay of the graſs growing on the headlands in the pariſh : the beadlands 
but he having waived his demand againſt the defendant Man- 
ning, it was ordered, that the bill, as to the demand of tithe of 
the defendant Manning's headlands, and alſo as to the tithe of 
his apples, be diſmiſſed with coſts. 


Tas CovarT alfo ordered the bill to be diſmiſſed as to the The bill diſmic- 
plaintiff”s. demand of tithes of the defendant Gawnt's barley fed as to titne 
growing in the Three Acre Cloſe for 1746. barley. 


Taz Covar likewiſe ordered the bill to be diſmiſſed as to the The bil! diff. 
plaintiffs demand for milk and calves in kind to Lammas fed as to mit; 
H h 2 Day and calves. 
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Riex Day 1747, but without prejudice to his demand from that 


againſt 2 time. 

AN NIN G. N | | 
Eafter offe.ins TRE CouvrT further ordered the defendant Cafton to account 
— rr Eaſter offerings for himſelf and family, but without coſts, 
8 the defendant J. Turbam and 8, Cafton to account for the tithe 


Tithe of of honey to Lammas Day 1747 ; the defendants Manning and 

decreed, - Others to ſeverally account for the tithe of their garden ſtuff and 
fruit to Lammas Day 1747 (except for the tithes of Manning; 
apples as aforefaid). | 


The tithes of * Tus Coun r alſo ordered Manning to account for the value of 
Go 9: the tithe of his two crops of clover which he had growing on the 


| lands in 1746. was” 


The tithes of TRE Cour alſo ordered Manning and R. Scaman to account 

_— lamb for the tithes of their wool and lambs to Lammas Day 1747 ; the 
defendants Yarham and V. Caolliſon for their tithes of lambs and 
wool during the time they had the ſame. 


The tithes of TR Cover alſo ordered all the defendants to account for the 

milk and axiſt- tithes of their milk, calves, and agiſtment to Lammas Day 1747, 

ment decreed . . e 

according to tte upon the foot, and according to the ſaid compoſition, viz. after 

compolition, the rate of one er an acre for the meadow and paſture lands 
by them held in the ſaid pariſh, or the titheable places thereof, 
at the rent of ten ſhillings an acre, or under; and after the rate 
of two thillings in the pound for all ſuch lands by them reſpett- 
ively held within the ſaid pariſh at above the rent of ten ſhillings 
an acre, in proportion to the reſpective rent thereof, but without 
any deduction thereout for horſe paſture, as inſiſted on by the 
defendants in their anſwer, with coſts to this time, Further 
directions to be reſerved till after the report. 


Hitany Tian HAAR TUR againf/ SALT. 
24. Co. 2. 
Stalfordſbire, 20th February 1750. 


The impropria- THE impropriator of Alſtanſield, in the county of Stafford, 
tor of Aion fie d. claimed the tithes of all corn, grain, hay, wool, and lambs, 
in Staffergſbire, yearly growing, &c. within the manor of Over Eliſtene, other- 
_ 5 e wiſe Upper Eik/tone, in the ſaid pariſh ; and ſtated, that his 
- the ma. anceſtors and their leſſees had been in poſſeſſion of the ſaid 
nor of Elifone, rectory one hundred and fixty years and upwards ; that during 
in the laid pa- all that time they, and particularly his grandfather, had received, 
nimh. for forty years together, and npwards, all the aforeſaid tithes 
ariſing on all the lands in Upper E/t/fone, or money in lieu 
thereof, as a temporary compoſition ; and that the defendants 
had now refuſed to pay the ſaid tithes, 


The 
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The defendants denied that the plaintiff was, to their know- Hazrun 
ledge, ſeiſed in fee of the rectory, or that he had any title sse 
to the tithes of the pariſh, or that the owners of the rectory = 
had immemorially received, or been entitled to receive the tithes fa dee 
of all corn, grain, hay, wool, and lambs, except as after- tory Was lormer- 
mentioned ; or that the plaintiff is entitled to the tithes ariſing ly parcel cf the 
on all or any of the lands in the manor of Over Fll/tone, other- * * 
wiſe Upper Ellſlene, in the ſaid pariſh, or that the tithes of thoſe as ee oy 
Jands belonged to the ſaid rectory ; for that the ſaid rectory was Ch fire ; "and 
formerly parcel of the poſſeſſions of the abbot and convent of the manor par- 


Cumbermeer, in Cheſhire, and the ſaid manor parcel of the priory cel of the pris, 


: : af Trentha 
of Trentham, in Stafford/bire. 2 gf. Mice 
The defendants Salt and others ſaid, that they had been at the lands 
they huld were 


tenants to the defendants /. Gould, Thomas Cooke, and Samuel 1 of the 
Weſton, tor many years paſt, and had peaceably enjoyed and ke 
quietly poſſeſſed the ſeveral meſſuages, lands, and tithes ariſing 
thereon, ſituate in the ſaid manor ; and inſiſted, that as the ſaid 
meſſuages and lands were part of ten meſſuages after mentioned 
to be granted by Edward the Sixth to Sir W, Herbert, Knt. 
the tithes thereof were part of the poſſeſſions of Trentham Priory ; 
and having been granted to the ſaid priory before the council of that the manor 
Lateran had either never belonged to the ſaid rectory, or were belonged to the 
held by the priors diſcharged by bull or real compoſition of all Priory before the 
tithes ; that ſuch exemption continued after the diſſolution of wn Fs 
the ſaid priory z and that no tithes had been paid for the ſame clade” aw — 
ſince ſuch diſſolution. The anſwer then further ſtated, that of the . 4 
Edward the Sixth being ſeiſed and poſſeſſed of the ſaid manor, J. % # ©, 
and of ten meſſuages, lands, and tithes, within the ſaid manor, — ne 
did, by letters patent dated the ſeventh of May, in the fourth —8 ra 
year of his reign, grant to Sir V. Herbert, his heirs and aſſigns, that the dd 
« all thoſe ten meſſuages and tenements, and all lands, meadows, aer and pri- 
« paſtures, paſture grounds, commons, and other hereditaments e the 
« whatſoever, thereto belonging, then or then late in the tenure recs _ 
« of J. Salt and others, ſituate in Ellſtone, in the pariſh of that the crown 
« Alftonfield, and all that the court leet or view of frankpledge, Banted the (aid 
« and every thing thereto belonging, then lately belonging to 1 
« the-priory of Trentham, then lately diſſolved, and parcel of NY 
« the poſſeſſions thereof, ſo fully, freely, and perfectly held and 5, to hold of 
« come to the ſaid Edward the Sith or Henry the Eighth, by his manor of 
« what right or title ſoever, To HOLD the ſame of the ſaid 2 
« King Edward the Sixth as of his manor of Eaſt Greenwich, in DO ge 
« Kent, by fealty only, in free ſocage, and to pay yearly to him, — * hy 
« his heirs and ſucceſſors, twenty thillings at Michaelmas for all 
tt ſervices due, &c. ;” and therefore, that it was the intention that the | ſaid 
of the ſaid grant that the ten meſſuages with the appurtenances 205. a- year lav. 
ſo granted to the ſaid Sir William ſhould be diſcharged from the den regularly 
demand of all tithes; and they inſiſted, that the ſaid lands were a. 
exempted from any payment, except the payment of the ſaid 

H h 3 twenty 
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Hazyve twenty ſhillings a-year, The defendants further ſtated, tha 
z . they, their fathers, and their grandfathers, had occupied the 
©. . ſaid ten meſſuages, with their appurtenances, for ſixty years and 
upwards, by meſne conveyances from the ſaid Sir Wilimm 
erbert z and that the ſaid yearly ſum of twenty ſhillings had 

that the plaintiff been duly paid to thoſe who were legally entitled thereto. Th 
is entitled to alſo ſtated, that the plaintiff's grandfather and father had been, 
2 for many years, owners of the rectory of 4!/onfield, and as ſuch 
ferent parts of Were entitled to the tithe of corn, and to half the tithe of hay in 
the parſhz; ſome parts of the ſaid pariſh, and to certain compoſitions for the 
| ſame in other parts thereof, and to neither the one or other in 
other parts of the pariſh ; and they denied that the plaintiff, or 
any one for him, till January 1748, had ever requeſted them to 
give an account of the tithes claimed by the bill, or to make any 
but that the ſatisfaction for them; and they inſiſted, that they were not 
lands they hold bound to ſet out any account thereof, as they conceived the 
are titne Hes. plaintiff was not entitled to the ſame ; but that if he was, they 

ſubmitted to be examined upon interrogatories. 


The grant of The plaintiff replied ; the defendants rejoined ; and witneſſes 

wy ne dere were examined on both ſides; and upon hearing counſel on both 

2. Hargur fades 3 and reading a grant from Queen Elizabeth to J. Harpur, 

read, dated the ſeventeenth of July, in the forty-firſt year of her 
reign, of the ſaid rectory and parſonage of Aitonfield, with the 
appurtenances z ſeveral proofs in the cauſe; and upon full 
debate of the matter , 


The tithes of TRE CourT ordered the defendants to account with the 

= 2 — plaintiff for the values of the tithes of the ſeveral matters and 

9 or things which they had ariſing, growing, or renewing on the 

Alforfied, with Teveral lands by them reſpectively occupied in Over Ell ens, 

coſts, otherwiſe Upper Elkflone, aforeſaid, and the titheable places 
thereof, during the time demanded by the bill, together with 
coſts to be taxed, 


The deputy made his report, dated the ſixteenth of March 
1752; and on the twenty-fifth of April the ſaid report was 
ratified and confirmed. - 

T. PARKER, 
E. CLive. 

H. LEGGE., 

S. S. OMYTHE, 


Hitany Trau HATFIELD againſt RAWLING. 


24. Gro, 2» 
Hertfordſhire, 25th February 1750. 


The impropria- PHE bill ſtated, that the plaintiff, as rector of Lilley, in the 
_ oy ow county of Hertford, had been, for twenty-eight years laſt 
Herr/wdfbire, Paſt, ſeiſed, in his demeſne as of fee, of the ſaid rectory, with all the 


<Ja1ms the great and finall titt es of the parith ; 


demeſne 
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temeſne lands, glebe lands, tithes, oblations, and profits thereto Harris 


appertaining,: and was entitled to receive all tithes, both great „ * 

ind ſmall, ariſing therein ; that the pariſhes of Lilley and Ofley 1 

being contiguous, and ſeveral incloſures having, many years ſince, 1 

deen made in the ſaid pariſhes, divers parcels of land in Lilley the open — 

had, in different places, been incloſed with other lands in Offey in of Lilley, and the 

one and the ſame incloſure ; and that by means thereof, the Joining pariſh 

boundaries of the ſaid pariſhes had, by length of time and unity 2, en, lands 

of poſſeſſion, been loſt, forgotten, and deſtroyed ; that there each parih were 

were divers other parcels of land in the common row of Lilley, included in the 

one part of which were, and time immemorial had been, reputed fame incloſures ; 

to be in the pariſh of Lilley, and the other part in the pariſh of that the tithes of 
; that one moiety of all ſuch pieces and parcels of land = - 1 

had, for many years paſt, paid tithe in kind, or certain ſums of — An 

money in lieu thereof, to the rector of Lilley, and the other reſpectively 

moiety to the perſons entitled to the tithes of OMey, according paid; 

to the cuſtom of tithing therein; that two acres of glebe 7 that two acres 

belonging to the rector of Lilly, had been, many years ago, l slebe of Lily 

incloſed with a parcel of ground, called Long Hedges, the tithes ng avg» 

of which had been paid for ſeveral years to the plaintiff by Sir G. gg,,, called 

Warburton, the owner of the greater part of the ſaid Long Long Hedge: ; 

Hedges ; that Sir G. Warburton occupied the ſaid two acres in 

unity of poſſeſſion with his own lands at fourteen ſhillin 

a-year until the year 1730; that he then ſold his eſtate to C. 

Cavendiſh, who paid the plaintiff the rent of ten ſhillings an 

acre yearly until the year 1738; that C. Cavendiſþ ſold the 

ſame to the defendant; and that the defendant had not 

paid any rent to the plaintiff for the ſame, but had poſi- 

tively refuſed ſo to do, The bill then ſet forth, that the 

ſeveral pieces of land therein mentioned lay incloſed in 

ſeveral incloſures, part in Lilley and part in Offley; that they 

had, for many years, paid tithes in kind, according to the 

quantity of acres reputed to be in each pariſh 3 that the and that the de- 

defendant Wallis, tenant to the defendant Rawling, had ſeveral —_— OY 

titheable matters and things ariſing in the ſaid pariſh of Lilley, lh held lands 

particularly the paſturage of barren and unprofitable cattle, and in Lilley. 

ſheep which had lambed in Lilley, and been ſhorn in the pariſh of 

Offiey ; and prayed, that the detendant Wallis might account for 

the tithes in arrear, and the rent for the two acres of glebe land 

and that the defendant Ratuling might be reſtrained from pro- 

ceeding at law againſt the plaintiff for what he might prerend 

_ be due from the plaintiff to him, as mentioned in the ſaid 


The plaintiff amended his bill by ſtriking out the defendant The 2 
Wallis, who had abſconded, — — a bankrupt; and — — 
filed a ſupplemental bill, charging, that Rawling, at Michael- and files a ſep- 
mas 1748, had entered upon all the lands late in the occu- Plena bill a- 
pation of Wallis, and had ever ſince been, and then was in the gainſt Roving, 
occupation thereof, as well as of the other lands; and, after 


H h 4 ſtating 
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Harms ſtating the ſeveral titheable matters he had thereon, prayed, thy 
1 . he might have the benefit of all and ſingular the matters afore. 
praying that ſaid ; and that his right to the tithes of all the ſeveral pieces 6 
Rating may parcels of land in the ſaid bill mentioned may be eſtadliſhed ; 


— 4 aus v 
8 and the defendant be Gn to account and pay for his tithes, 


r I ght1o the tithes may be eflabliſhed. 


Rawling ſtats The defendant Rawwling ſaid, that he was lord of the mance 
the ſeveral lands of Lilley, otherwiſe Lindley, and of the manors of Putteridge and 
3 ” — Huckwellbury, in the county of Hertford ; that the faid manor, 
ia the pari F . ' 1 
Lilley and «iſe. lie together in the pariſhes of Lilley and Oe, in Hertfordfbir, 
where; and ad- and in the pariſhes of Stopſey and Lutton, in Bedfordſoire; thy 
mite the plain he was alſo owner of a capital meſſuage or mantion-houſe, 
2 title do called Putteridge, with the appurtenances, in the pariſh of 
e part of the , . N 
tithes, but de. and of a conſiderable eſtate in Lilley, Ofley, Huckwellbury, Stog/l, 
nies it as to o- and Lutton aforeſaid ; that he purchaſed the manors, with the 
thers, greater part of his eſtate, about ten years ſince, to him and his 
heirs, of Lord Charles Cavendiſh ; that the ſaid eſtates formerly 
belonged to Thomas Doccera, deceaſed, and afterwards to Sr 
George Warburton, deceaſed, as the heir of the ſaid Thins 
Doccera ; that he was likewiſe owner of the tithes of all kind ct 
corn and grain ariſing out of and upon all thoſe arable land 
belonging to the manors of Putteridge and Huckwellbury, lying in 
the erich of Offley, formerly in the occupation of the Fa 
Deccera (except the tithes of certain arable lands and leq dif 
perſed in the common fields of Lilley and Offley aforeſaid) Tobe 
ſet forth the quantities, qualities, and values of his lands, 
and the titheable matters he had thereon. He admitted that the 
plaintiff was entitled to receive ſome part of the ſaid tithes, 
which he ſaid he was willing to pay, but not the other 
part; and he ſet forth the reaſons in his anſwer why he did 
not pay the ſame. 7 


The cauſe I he plaintiff replied ; the defendant rejoined z and witnefles 
heads were examined on both ſides ; and upon hearing counſel for both 
parties; 


The defendant The defendant's counſel objected to the plaintiff's proceeding 
ſays, that the i. in the cauſe, for want of the vicar. of the pariſh of Offs 
car of | Op being made a party thereto ; but THz CourT, on hearing the 
ought to have 


been a party 3 Plaintiff's counſel in anſwer, over-ruled the objection. 
but over ruled. 1 A 


The evidence And upon reading the anſwers, and ſeveral proofs in the 
. cauſe ; a paper book (marked B.) entitled « A true Copy of an 
« ancient Field Book belonging to the Town of Lilley;“ ſeveral 

receipts given by the plaintiff to Lord C. Cavendiſb; a particular 

of Putteridge eſtate 1735 a letter for paying the plaintiff eight 

pounds, nineteen ſhillings ; a terrier, produced by the defendant, 

dated the fifteenth of April 1708, of the lands, tithes, &c. 

belonging 


K 
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- belonging--to - Lilley, figned by 1. Banks, the then rector, Harra 


and others ; and upon hearing t could be alledged by „ <2=wf 


counſel 3 -- ut 
Tur Cob r ordered the ſupplemental bill as to the praying an The billsdi@if. 
eſtabliſhment of the plaintiff's right to the tithes in queſtion, —— ſo far as 
and ſo much of 'the original and ſupplemental bills as related to the e dalate 10 


demand of tithes of milk, calyes, peaſe, vetches, turnips, and milk, calves, 
of the eight pounds, nineteen ſhillings on the note from Raſph peaſe, &c. and 
How, to be diſmiſſed, with taxed cofts in reſpe& thereof; we eſtabliſh- 
and the defendant to account for the tithe of wood, and all other ent of the 


plaintiff's right ; 


the great and ſmall tithes demanded by the ſaid bills in reſpect 1 the Fihs 


ol all the lands in his occupation, alledged by the ſaid bills to lie ,;q.;omwes to 


in the pariſh of Lilley; and alſo for the two acres of glebe be accounted 
land in Long Hedges, after the rate of ten ſhillings an acre by the for, 

year, and to pay coſts to this time with reſpect to the feveral particularly the 
matters for which he is hereby directed to account, Further 697 hay of the 
directions to be reſerved till after the report. hn 


Mien. Trau, 


GARDINER ap aint Cox. 
* 8 "ft 25. Gro. 2. 


Oxfordſhire, 21ft November 1751. 
T plaintiffs, on behalf of themſelves and all the owners The farmers of 


and occupiers of lands in that of the pariſh of Adder- lands in the 
bury, in the county of Oxford, called Adderbury Eaft, ſtated, that townſhip of A. 


the pariſh of Adderbury conſiſted of the town of Adderbury, and - bury Eaft, in 
the vills and chapelries of Bodicot, Milton, and Bardford (a) Y and ere 


that the town of Adderbury was divided into two hamlets or gue: 
' diſtin tithings, called Adderbury Eaft and Adderbury Weſt ; see Somerville o. 


. Wile, ante, 263. 


(2) in _— Term, g. Geo. 2. 
Somerville, the former. vicar of Adder- 
bury, filed his bill in this court agai 


| Watfon, a landholder in the chapelry of 


Barford, for an account of tithes therein. 
The defendant inſiſted, that -the vicar 
was not entitled to all the tithes of the 
chapelry,or to any thing in lieu thereof; 
and claimed a right to a third part of 


the tithes belonging to ten yard lands, 


ſeven lands, and two acres in Bar- 


ford, which, he faid, were formerly 
, parcel of the poſſeſſions of the priory of 


Cha'ſcombe, and had been veſted, with 
the tithes thereof, at · the diſſolution of 
the priory by the 31. Hen, 8. c. 13. 
in the crown, and had come to him by 


| meſne conveyances from its original 


grantee, He alſo inſiſted, that no tithes 
were due for a parcel of land called 
Baker's Leys ; that certain compoſitions 
were payable for the Honeybam and the 
Ford ; that no tithes were due for the 
aftermath of New Cloſe ; that the vicar 
enjoyed two acres in the Chief Meadow, 
m lieu of all the tithes thereof ; and 
that the former owners of the third 
part of the tithes of the ten yard lands, 


ſeven lands, and two aeres, uſed to 
retain the whole tithes of a meadow 
called the Ham, in lieu of the third part 
of the tithes of the ten yard lands and 
ſeven lands; but that it had been 
agreed between him and the vicar, that 
the vicar ſhould take two-thirds of the 
tithes of the Ham, and that he ſhould 
have one-third of the tithe hay in the 
Open Fields. Tux Court, on readin 

the cndowment of the „date 

the ninth of July 1381 ; a confirmation 
thereof dated the twenticth of October 
1397; another confirmation by che 
Biſhop of Lincoln, the twenty-third of 
January 1397; a ſtatute made 16 & 
17. Car. 1. ; two deeds of the twenty- 
ſeventh of May and the ninth of 
November 1658; a chirograph of a fine 
paſſed in the tenth year of Queen Anne ; 
and the depoſitions in the cauſe, or- 
dered the defendant to account for the 
tithes of Baker's Leys, Honeybam's, the 
Ford, the Chief Meadow, the Ham, and 
the New Cloſe ; and diſmiſſed the bill, 
ſo far as it related to the ſetting aſide 
the defendant's faid portion of tithes. 


that 
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Ganryyxrn that in Adderbury Eaft there were certain ancient unincloſed 
2 arable fields belonging to different owners, and certain ancient 
Cox. meadows, called Meadows ; that by an ancient cuſtom, for 
in lien of time immemorial uſed and obſerved in the ſaid hamlet, the Ly 
— — — Meadows were yearly ſet out and allotted to the ſeveral occupiers 
| of arable lands in the ſaid common fields, according to the 
quantity of land by them reſpectively occupied there, to be 
occupied by them in ſeveralty ; and that by an ancient cuſtom, 
for time immemorial uſed and obſerved within the ſaid hamlet, 
every occupier of land in the ſaid Lot Meadows (except th: 
Demeſne Lands of the e of Wincheſter) had yearly and every 
( Year, on the feaſt-day of Saint Michael, or as ſoon after as law. 
fully demanded, paid tothe vicar a modus of ſixpence by the yard 
land for every yard land of the ſaid Lot Meadows, each yard 
land containing four mens math for a day, and fo in proportion 
for a greater or leſs quantity than a yard land, after the rate of 
one penny halfpenny for each man's math by them reſpectively 
occupied for and in lieu of the tithe of hay ariſing therefrom and 
of the tithes of depaſturage thereof ; that by the like cuſtom, a modus of three 
mill and calve3; halfpence was payable for every milch cow kept and depaſtured 
therein, in lieu of the tithes of calves and milk; alſo a modus of 
ol barrencows 3 one penny for every barren cow, for and in lieu of -the tithe of 
of garden uff; the depaſturage thereof; q ni of one penny for every garden, 
| in lieu of the tithes of all titheable matters ariſing there- 
of colts ; from; a modus of one penny for every colt dropped in the ſaid 
and of wool and hamlet, for and in lieu of the tithe thereof; that by a like 
lambs. ancient cuſtom, every perſon depaſturing any number of ſheep 
under ſeven in the ſaid hamlet, had paid yearly to the vicar 
a modus of one penny for every ſheep, for and in lieu, &c. of 
the tithes of wool and lamb ariſing from or yeaned by ſuch 
ſheep ; that the tithes of wool and lamb, or ſome ancient modu 
payable for the ſame, — to the impropriator of the ſaid 
pariſh, where the number of ſheep are above ſix, and not 
exceeding ten, and never did belong to the vicar thereof ; that 
where the number of ſheep ſo depaſtured are above ten, the 
like rule of tithing had been time out of mind obſerved, 
The bill therefore prayed, that the defendant might anſwer the 
premiſes ; that an iflue at law might be directed to try the 
validity of the ſeveral meduſer, if the ſame were not admitted; 
and that the ſame might be eſtabliſhed by the 'decree of this 
court. | S 
The vicardenies Ihe defendant admitted, that by an ancient cuſtom uſed in the 
he _ oi ſaid hamlet, the Lot Meadews were yearly allotted to occupiers of 
per * arable lands in the Common Fields, according to the quantity of 
ſhip ; and intitts land by them occupied; but denied that there was in Adderbur) 
on tithes in Faſt any ſuch meduſes or any other medyſes 3 and he ſet forth 
* his endowment in his anſwer, c 
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Tux Cob r, upon hearing counſel on both ſides, and reading GCarvinra 


ſeveral proofs, and upon full debate, ordered the bill, as to the againſt 


mdujes in lieu of the. tithes of wool and lamb, to be diſmiſſed The yu dla. 


with coſts ; the validity of the other moduſes to be tried at law fed as to the 
by a ſpecial jury; and further directions to be reſerved till after moduſes in lieu of 


wool and lambs; 
the trial, and able 
moduſes ordered to be tried at law. 
i 
SMITH again HUcGiNs, Tax, Trau, 
| 26. Gzo, 2. 


Hampſhire, 25th June 1752. 
T vicar of Alton, with the chapelries of Haliburn, Benſtead, The vicar of- A. 
and King ley, in the county of Hants, annexed, claimed all in Hang line. 
the ſmall tithes ariſing therein, particularly the tithes of hops, ef Fg 
the depaſturing of barren and unprofitable cattle, and milch ghd, 8 


COWS, King 19 annex 


ed, claims the 
tithes of hops, of depaſturing barren cattle, and of milch cows. 


The defendant ſaid, that his hops had been gathered, not in The defendant 
any garden, but from arable and meadow ground; and that the %, that his 


tithes thereof had always been paid to the impropriator, He _ were ga- 


alſo ſaid, that he had depaſtured on his lands barren and unpro- Pg Few 


fitable cattle, and milch cows, from which he had milk, but that the tithes 
he had not paid to the plaintiff any tithes in kind for the ſaid therefore be- 
hops, barren cattle, or milk, or made him any ſatisfaction for the long to * im- 
ſame, becauſe he had rentec of the leſſee of the dean and chapter ar oa IH 
of // _— the impropriators of the ſaid rectories and chapel- all the tithes of 
ries, all the tithes of his ſaid lands; and he inſiſted, that if the his lands from 
plaintiff clarmed the ſame, he ought to have made the lefiees = —— 
and the impropriators parties to his bill. He alſo ſaid, that his ——— 
milch cows were fed on his paſtures in Aingſley, but always a party to the 
milked in the pariſh of Headley z to the rector of which pariſh bill; 
he had always paid his tithe milk. | — 22 
Kingſley, were milked in Headley, and the tithe paid to the reQor there. 


The plaintiff, by an order made the twenty-ſeventh of Ofober The vicar, by an 
1749, amended his bill, and thereby ſtated, that he, as vicar as ended bill, 
aforeſaid, was, by ancient endowment, uſage, or otherwiſe, 1 9 
entitled to all ſmall tithes, except the tithes of apples, lambs, cept of apples, 
wool, mills, and pannage, ariſing within the chapelries of Ben- — . 

, * an- 
fiead and King ſley. — Bel 8 


and King ley. 
The defendant, by his anſwer, ſaid, that he knew not that The defendant 
the plaintiff was, by endowment, entitled to the tithes of the denies the vi- 
ſaid chapelries, and that he had paid the ſame by agreement to > Ig wiks 
the leſſee of the impropriators. _ ' 
| e 


4 


cd, decreed with 
coſts, 
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Suren The plaintiff replied 3 the defendant rejoined ; and Witneſſes 
The obje&tion, | The defendants counſel objected, that the impropriators of the 


that the Aro pariſh, or their leſſee or leſſees, ought to have been made parties 
— to thereto ; which objection, on hearing the plaintiff's counſel, was 


The evidence And upon hearing counſel, and reading an ancient book from 


. the regiſtry of the Hiſbep of Wincheſter, folio 172, relating to the 


vicarage of Alton, and the chapelries thereunto belonging; ſeveral 

depoſitions and receipts for ſmall tithes ariſing within the cha. 

pelry of King ſley, and particularly for hops; and on long debate 
of the matter; b | 


The tithes, ex- Tux CourT was of opinion, that the plaintiff was entitled to 


cept tho:e ua, all the ſmall tithes in the ſaid vicarage of Alton, and the chapelries 
of Haliburn, Benſtead, and King fley, except the tithes of apples, 
lambs, wool, mills, and pannage, ariſing in the ſaid chapelries of 
Benſtead and Xing ſiey; and dared the defendant to account for 
the values of the tithes of his hops, milk, and depaſturage on the 
lands in the ſaid vicarage and chapelries thereunto belonging, 
with coſts, 5 


The deputy made his report, dated the tenth inſtant; 
and on the twentieth of February 1753, the ſaid report was 
ratified and confirmed with ſubſequent coſts, and the defendant 
ordered to pay one hundred and eleven pounds, reported due for 
| | ; B. I.f6ce, 

' B. SMYTHE, 

B. Apans, 


22 HILTON again HEATH. 
209, C. 2. ; 
Wiltſhire, 26th June 1752. 


The impropria» HE impropriator of Lyneham claimed all tithes in the villages 


- 


tor of Lyneham, of Lyneham, Bradſicck, and Clact; and prayed an account 


in Wilſhire, files 
his bill tor a diſ- for the ſame, 


covery, an account, and payment of tithes. See ante, 444. 447. 
The deſenèant The defendant put in his plea and anſwer, and by proteſta- 


anſwers by pro- tion, not acknowledging or confeſſing, &c. as to ſo much of the 


regs th — bill as prayed a diſcovery of the ſeveral titheable matters and 


difcovery and things, or any of them, which had grown or ariſen on the lands 
account; and premiſes within the pariſh or impropriate rectory of Lyne- 
| | ham, or the titheable places thereof, at any time before and unto 
Michaelmas 1747, or the quantities, qualities, or values thereof, 

or any account or ſatisfaction for the ſame, or 2. Par 

| N | thereof, 
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thereof, did plead thereto; any ror PLEA SAID, that one Hr ron 
7. Hulbert being employed and | duly empowered by one 223 
Mary Walker, then reputed owner and impropriatrix of the ſaid a 
reftory of Lyneham, and the tithes thereto belonging, as her 8 
ent or ſervant, to collect and receive for her uſe the tithes = hs —_ 
and dues ariſing from the ſaid rectory, and to let the ſame, and with the agert 
receive the rents and compoſitions due for the ſame, he, the of the former 


defendant, about the ſeventecnth of June 1736, did enter into od preſent im. 


an agreement with the ſaid Hulbert in 8 to pay annually — —— 
ſeven pounds, ten ſhillings, for his tithes of corn and graſs, the plaintiff had 


together with the ſmall and privy tithes ; that he, the defendant, not given notice 

renewed the ſaid agreement with Hulbert who acted as the 9 determine the 

plaintiff's agent when he came into poſſeſſion thereof; and 2 

that he had duly paid for all his ſaid tithes according to that 

compoſition, and had continued to go on ſo yearly, at the rate 

of eight pounds a- year for the ſame; and therefore he pleaded 

the laid agreement; and he ſet forth the lands he occupied, and,ſetting forth 

and the titheable matters that aroſe thereon ; and inſiſted, — 1 po 

that he ought not to pay them in kind, the ſaid plaintiff not wy — > 
. . . . . * 

having given him due notice that he would no longer abide b 

the ſaid agreement; and he tendered the four pounds, the half - 

yearly payment then due, which the ſaid Hulbert refuſed to which the plain- 


accept, declaring that he would not abide by the ſaid compoſi- tiff refuſes to 
tion, : | accept, 


The plea was argued, and ordered to ſtand for an anſwer, The plainti or- 
but without liberty to the plaintiff to take exceptions to the red to aniwer 


os 5 
The plaintiff replied to the plea and anſwer; the defendant The cauſe 
rejoined z and witneſſes were examined on both ſides, lead. 


Tux Cour, upon hearing counſel, and reading the ſeveral The bill difmif- 
proofs in the cauſe, and the ſeveral agreements and receipts for {a 
J. Hulbert, particularly mentioned and inũſted on in the plea 
and anſwer, ordered the bill, as agaiaſt the defendant Heath, to 
be diſmiſſed with coſts. 
E. CLive. 


S. S. SMYTHE, 


SNEYD againſt UN WI. | Trix. Tran, 


26. CT. 2. 
Eſſex, gth June 1752. ' 


THE rector of Henningham Sible, in the county of Eſſex, ſtated, Hops ought to 

that the defendant was, at Lady Day 1749, in poſſeſſion of dr Picked ana 
Broom Leys, which then was, and for ſeveral years paſt had been . bind 
planted with hops; that be, the plaintiff, hoped he would, aulks, and then 
in proper form and manner, as by law he ought, have plucked thetithes there - 
his hops from the ſtalks and binds, and have ſet out the tithe „ ſet out by 


thereof by weight-or meaſure After they were fo plucked ; and 1 


he Ser ante, 404. 
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Mien. Tʒů u, 
26. Gro. 2. 


Faggot wood 
and billets made 
of topwood cut 
from trees of a- 
bove twenty 
years growth 
before they were 
made pollards, 
arc not titheable. 


Mien. Tzu, 
26. Gro. 2. 


tor of Rerkway, 
in Hertfordſtire, 
claims the tithes 
of certain 
lying in the o- 
pen fies, and 
formerly part of 
Reyſton Heath, 


' DECREES IN TITHE CAUSES 


he ſet forth the caſe of the defendant's late father (a), and prayed 
an account and ſatisfaction for the ſaid tithes, | 


The defendant anſwered to the ſame effect as to the cuſtom of 
tithing of hops as his father had done in the former cauſe, 


Tun Cour, upon hearing counſel, and reading the proofs in 
the cauſe, declared, that the method of tithing of hops inſiſted 
on by the defendant in his anſwer, is not the legal method 
of tithing of hops; but that they ought to be picked and 
gathered from the binds or ſtalks before the ſame are titheable; 
and ordered the defendant to account for his tithe of hops, with 

olts, 


(«) See Sneyd.v. Unwin, ante, page 40g. 


MorDEtn again/? Kn1car. 
Norfolk, 29th November 175 2. 


HE rector of the pariſhes of Cantiey and Scuthweed, in the 
county of Norfolk, claimed the tithes of top wood cut from 


pollard trees not being timber, and made into faggot wood 
and billets. . 


The defendant faid, that he was poſſeſſed of a farm and lands 
in the faid pariſhes, and had cut and lopped ſeveral oak and 
timber trees, part whereof he burnt in- his family, and ſold the 
reſt ; that he did not ſet out the tithes thereof in kind, or make 
any ſatisfaction for the ſame, becauſe the trees from which the 
ſaid wood was cut were _ trees, and uſed as timber in the 


ſaid county, and were all of them at leaſt above the growth of 
twenty-five years, 


Tae Court was of opinion, ** that the ſaid billets and fag · 
« pots were exempt from the payment of tithes, for that the 
« {ame were cut from trees of above the growth of twenty years 


« before they were made pollards; and therefore diſmiſſed the 
bill, without coſts, 


JExxINGS againf LETTIS. 
Hertfordſhire, 11th December 1752. 


HE bill ſtated, that the plaintiff, for five years paſt, had 
been the owner and impropriator of the pariſh-church ct 
Barkway, in the county of Hertford, and was entitled to the 
tithes of corn, grain, and other great and predial tithes in kind, 
ariſing therein; that the defendant Lettis then was occupier of 
certain arable lands therein, ſituate in an open field adjoining to 
a road leading from Roy/on Foulmore, and ſo deſcribes the boun- 
daries of the field; that the ſaid lands, or great part thereof, 
< were, 


MH = Ct 


that in the year 1728 his 


DURING THE REIGN- OP GR@RGB-+THE SECOND, 


were, till thirteen years ago, heath ground, and part of Roy/ton 
Heath, which was uſed by the owners of lands, or their tenants, 
for the depaſturing of ſheep ; that for thirteen years laſt paſt, 
and particularly for five years paſt, the ſaid arable lands had been 
ſown with wheat, barley, oats, rye, hemp, beans and other grain, 
the tenth part whereof was due to the plaintiff as owner and 
impropriator of the ſaid rectory, but which the defendant had 
refuſed to ſet out or pay, or make him any ſatisfaction for, 
The bill therefore prayed, that Lettis might ſet forth the quan- 
tities and values of the ſaid tithes, and account for the ſame; 
and that the defendant Hurrelil might ſet forth the claim, right, 
or intereſt he had, if any, to the ſaid tithes. 


The defendant Lettis admitted, that the plaintiff was owner 
and impropriator of the 1 art of the rectory; and ſaid, 
ather, during his life-time, had rented 

of R. Cheſter a farm, of which eighty-eight acres were arable 
land, laying in Barkway Field, and one hundred and thirteen 
acres of arable and thirty-rwo acres of heath ground lay in 


the Open Field; that he alſo rented of R. Cher twenty-ſix 


acres more of arable land, of which nineteen acres and a half 
lay alſo in Barkway Field, and the other fix and a half in the 
field mentioned in the bill; that he, the defendant, had held 
the ſame ſince his father's death; that the one hundred and 
ſeven acres and a half in Barkway Field are in the pariſh of 
Barkway ; that the one hundred and nineteen acres and a half 
of arable, and the thirty-two acres and a half of heath land 
adjoining thereto, are in the pariſh of Ropſfon, and that the reſt 
of the fad lands ſo held by him are in the pariſhes of Reed, 
Thorgeld, Melborne, and Neeſworth ; that he had conſtantly 
either ſet out or made ſatis faction for the tithes of the one hun- 
dred and ſeven acres and a half in the pariſh of Barkway to the 
plaintiff, or to thoſe claiming under him; and therefore he 
conceived, that no diſcovery or payment of any tithes was ſought 
by the preſent bill for any of thoſe lands; that the one hundred 
and nineteen acres and a half of arable land, and the thirty-two 
acres of heath, are, he believed, by ſome means diſcharged from 
the payment of tithes, for that they have many years, ſince 
the tithes were made lay fees, about two hundred years ago, 
been granted to the owners of the ſaid lands by the impropria- 
tors of the rectory, and that notithes had been paid for the ſame 
in the memory of man to the impropriators of Barkway ; that 
although the original means or foundation of ſuch diſcharge or 
grant might be loſt by length of time, yet as a compoſition in 
lands, or other ſatisfaction, might have been given to the rector 
before the diſſolution of monaſteries, or the ſaid tithes might 
have been alienated for a valuable conſideration by thoſe under 
whom the plaintiff claimed, the conſtant uninterrupted non- 
payment thereof to the impropriators of the rectory, and the 

I * receipts 
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The defendant 
Lettis ſays, that 
he occupies one 
parcel of arable 
land of 1191 
acres, and ano- 
ther parcel of 
heath land of 32 
acres ; that the 
faid hnd lays in 
the pariſh of 
Royſton 3 


that they neveg 
have, in the me- 


mory of man, 


paid any tithes 
to the impropri - 
ator of Barkway;z 


and that ſuch 
uninterrupted 
non payment is 
preſumptive e- 
vidence that the 
ſaid lands are 
diſcharged. from 
the payment cf 
tithes ; 
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a. DEERPES IN TITHE CAUSES 


Jenninc6s receipts given by the _ of the lands as far as the memory 
rr, of man could go back, would be evidence of ſuch diſcharge or 
alienation ; and therefore he inſiſted, that the plaintiff was nor, 
as impropriator of part of the pariſh of Barkway, to have any 
tithes for the ſaid lands, eſpecially as his father had taken the 
faid lands as free, and exempted from the payment of tithes to 
- the impropriathr, and had on that account paid an extraordin 
that the 2 rent for the fame. The defendant further ſaid, that he believed 
Sichour paying that ſo much of the ſaid rectory as the former owner thereof 
any value forthe was entitled to, had been purchaſed by the plaintiff's father; 
tithe of the ſaid and that at the time of ſuch purchaſe, the vendor, or thoſe under 
lands 3 whom he claimed, had ſold the fame freed and diſcharged of 
the ſaid tithes, and of courſe had not paid any value for the 
ſame, He alſo ſaid, that no demand had ever been made for 
| tithes of the ſaid lands within the memory of man, except by 
that the owners, the plaintiff; and he inſiſted, that after ſo great length of time 
_ 1 it ought to be preſumed that the lands were exempt from the 
manor of Roy. payment of tithes by ſome grant. thereof, eſpecially as the 
fun ; and that landlord thereof was then lord of the manor of Roy/ton, and 
is ought to be thoſe under whom he claimed had been ſo for many years, 
22 — and entitled to the tithes of the lands within the ſaid manor, 
granted to of which the aforeſaid acres were parcel, and had for many 
them, generations belonged to the family of the Chefters, and been 
| conveyed by fines and deeds by E. Cheſter the then landlord ; 
and he inſiſted on thoſe ſettlements, fines, and non claims as a 
bar to preclude the plaintiff of his pretended right to the ſaid 
tithes z and averred, that he held no other lands in the pariſh 
of Barkway, except as aforeſaid, The defendant further aid, 
as to the one. hundred and nineteen acres and. a half and the 
thirty-two acres ; that the ſame, ever ſince the plaintiff had been 
impropriator of Barkway, had been ſown with wheat, rye, 
barley, oats, peaſe, tares, and lintells, and ſometimes laid down 
for graſs ; that in each of the faid years be had kept, cut, 
gathered, and carried all the ſaid titheable matters growing 
_ thereon, without ſetting out thetithes, or making any ſatisfaction 
for the ſame. 

_ — The defendant Hurrell ſaid, that the plaintiff was impropriator 
waives al Habe Of the faid pariſh, and thereby entitled to the tithes of corn and 
to the tithes other great and predial tithes therein; that his father had pur- 
claimed by tue chaſed the rectory of E. Chefter, Eſq. about the year 1740, when 
5 he, the ſaid defendant, rented great part of the tithes of the ſaid 
Chefter, and afterwards of the plaintiff and his father; that he 
claimed no title to the tithes which the plaintiff demanded of 
the defendant Lettis, or to any thing in lieu thereof; and that 
the lands in the occupation of Lettic, whereof the plaintiff 

claimed tithes, were in the pariſh of Barkwaz. 
— 2 The plaintiff replied to the anſwer of Lettis 3 the defendant 
rejoined and witnefſes were examined on both ſides; and 


upon 
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DURING THE RAYON OF GEORGE THE SECOND, 


vpon hearing counſel on both ſides for ſeveral days; and reading 
a copy of an act of parliament made in the thirty-ſecond year of 
Henry the Eighth ; ſeveral indentures and recoveries, leaſes and 
releaſes, from 1659 to the Che/ter family; 


The defendant's counſel objected, that E. Chefler, the leſſor 
of Lettisy ought to have been made a party to De ſuit ; but 
upon hearing the plaintiff's counſel thereon, the obſection was 
overruled, and | 


Tus CourT, upon long debate of the matter, offered the 
counſel for Lettis an iſſue to try, whether the lands in queſtion 
were within the pariſh of Bartæuay, or the titheable places 
thereof, in the thirty-ſecond year of Henry the Eighth, when 
the act of parliament pal for erecting the town of Roy/Zon 
into a pariſh ; but the defendant declining to accept the 
offer; JI 


Tas Coun r ordered Lettis to account with the plaintiff for 
the tithes of all and ſingular the titheable matters ariting on the 
lands in the pleadings mentioned, and demanded by the bill, 
with coſts of ſuit to be taxed ; and the bill to be diſmiſſed as 
againſt Hurrell, with forty thillings coſts. 


5 Ries ag ainſt BENSLEY. 
Norfolk, 14th December 1752. 


HE bill ſtated, that in December 1743 the plaintiff was duly 
inſtituted and inducted into the rectory of Foulſbam, in the 
county of Nerat ; that the occupiers of lands therein, at his 
irſt becoming rector thereof, pretended that tithes were not 
due in kind, but that time out of mind there had been payable, 
in licu thereof, the ſeveral ancient compoſitions ſtated in the 
bill; that he had accepted of the ſaid compoſitions for ſome 
time, till ſinding that he was impoſed upon, and that there were 
no ſuch compoſitions as the occupiers of land had pretended, he, 
on the firſt of Augru/t 1747, gave public notice, that he would 
not accept of the ſame any longer, but take, for the future, his 
tithes in kind; that the faid notice was well known in the 
parith ; but that the occupiers, difregarding the ſame, had 
retuſed to pay their tithes in kind, and inſiſted on paying the 


ſeid compolitlons in lieu thereof ; that he thereupon filed his 


bil! in this court for the recovery of the fame ; that the de- 
tendants thereto put in their anſwers, and therein inſiſted on the 
ad ſeveral pretended compoſitions z but on the hearing of the 


tendants decreed to account (a). The bill then ſtated, that the 


: (a) See Rice v. Manning, ante, page 466. 
Vol. II. 11 
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LI TI. 


The cbj ction, 
that the owner 
of the land ought 
to have been a 


party, o etruled. 


The Court offer 
an iſſue to try, 
whether the 
lands were in 
Barkway when 
the town of Rey- 
nen was mae a 
pariſh ; but the 
defendant de- 
clining it, 

the Court order 


the tithes to be - 


pa.d with Cults, 


Mren. Trau, 
26. Go. 2. 


The rector of 
Fon ſba m, in Nor + 
ola, alauu U 
in kind. 


cauſe, the ſaid compoſitions were declared void, and the de- 
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482 | DECREES IN TITHE CAUSES 


Rex defendants had been, for ſeveral years, oecupiers of lands in the 
«gain pariſh, upon which, and on the commons belonging thereto, 


Deren. they had ſeverally many titheable matters and things, the tithes 
of which they took, and ſubſtracted to their own uſe, without 
making, except as in the bill is excepted, the plaintiff any ſatiſ. 
faction ＋ ſame; and prayed, that they might be decreed 

"=- to account With and ſatisfy him for the value of their tithes, 


The defendant The defendants admitted, that the plaintiff was rector of the 
— 4 = — pariſh ; and the defendants the Benſleys ſaid, that ever ſince 
Foulſham "ang Michaelmas 174) they had been joint occupiers of lands lying 
Weednorton ; therein, and in the pariſh of Woodnorton thereto adjoining z and 
that his cattle they ſet forth the numbers of the milch cows, ſheep, dry and 
bad been ſed in. unprofitable cattle, which they had fed and depaſtured on thei 
— faid lands ; but that as the ſaid cattle had been indiſcriminate 
but that hiscow, fed on the lands in each pariſh, they could not ſet forth the 
were always values of the tithes of thoſe fed and depaſtured in the pariſh of 
milked in Mad. Foulſham ; but that, they having no houſe in the ſaid pa. 
MR riſh, their cows were always milked in the pariſh of Mud. 


norton. 


The defendant The defendant Parrant admitted, that ever ſince: Michaelma: 
qu 1746 he had been occupier of ſeveral lands in Foulſham, on 
matters, which he had, in each year, ſeveral titheable matters and 
— =p yr All the defendants infiſted, that no ALY _ for * 
eme n milk, calves, wool, lambs, or agiſtment, had ever been paid ti 
— —_— the plaintiff, or any of his Fredecefſors rectors of the pariſh of 
for all paſture Foulſham 3 but that for a great number of years paſt, and beyond 
land, deductinz the memory of man, the ſeveral ancient compoſitions following 
— —_—_— had been paid and taken at Lammas yearly, or as ſoon after a 
3 7 demanded, for and in lieu thereof, ro wir, two ſhillings an 
tithes of corn acre for turnips; one ſhilling an acre for all feeding land, 
and hay are in lieu of the tithes: before particularly mentioned, deducling 
taken in kind, thereout, by the name of Horſe Paſture, two ſhillings a- piece fer 
wagons every horſe beaſt kept by the occupiers of lands in the fa 
tions, in lieu of Pariſh, for tilling their arable land whenever the rector 


_ turnipsand had taken the tithes of corn, grain, and hay in kind. 
ſturage, 
The cauſe is The plaintiff replied ; the defendants rejoined ; and witneſſes 


heard. were examined on the defendant's part; and upon hearing 
r counſel ; and reading an order for liberty to read the pto- 
ceedings in the other cauſe; and the decree being offered to 
be read, and objected to by the defendant's counſel ; and tne 
objection, over-ruled; and on reading the decree z and te 

defendatit's anſwers ; 0 


The bill difmicQ TRE Coukr ordered the bill as to the demand of wool znd 
fed as to the lambs from the Benſieys to be diſmiſſed, with coſts in relpe 


5 thes of wog ; ikew! the demands of tithe milk fron 
= * thereof; and likewiſe as to 1 


* 
* © 
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* F 
them, but without coſts ; and likewiſe diſmiſſed as to the Riex 


demands of the tithes of wool and lambs from Parrant, with 1 gan 
coſts in reſpect thereof. ENSLEY, 


Tur Cour alſo ordered the Benſleys to account for the tithes The tithes of 
of the depaſturage of the barren, dry, and unprofitable cattle —_ 1 or 
0 1 paſturing 
fed and depaſtured on the lands and grounds by them occupied baren cattle 
in the pariſh of Foulſham ; for the tithes of turnips pulled and decreed, 
drawn from their ſaid lands; and for the tithes of calves from 
and ſince the twenty-ninth of Septenber 1747, with coſts to be 


taxed, 


Tux CovkT alſo ordered Parrant to account for the tithes of 
dry, barren, and unprofitable cattle fed and depaſtured on 
his lands in Foulſham ; for the tithes of turnips pulled and 
drawn from his faid lands; and for the tithes of milk and 
calves ariſing and renewing on his ſaid lands from and ſince the 
firſt of Augu/t 1747, with colts to be taxed, ; 


WALTON arai. TYERS. Hirany Tau 
8 _ 26. G0. 2. 


Surry, 24th February 1753. 


TH plaintiff, as rector of Mickleham, in the county of Surry, The tithes of 
and as vicar of Dorking, in the ſaid county, claimed the hops cannot be 
tithes of hops on a hop-ground of ten acres and a half in - 2 qi 
Mickleham, and on another hop-ground of eighteen acres in picked Le ga- 
Dorking ; and prayed, that the defendant might be compelled to thered from the 
account for the tithe of all the hops which he had grown, binds. 
gathered, and picked within the faid pariſhes ſince the g. c. , Bro. 
twenty-fifth of March 1751, and to pay the plaintiff what p. c. gg. 


ſhould appear to be due and owing to him upon ſuch ac- 
count, | 


The defendant admitted the plaintiff's F. to the rectory and 
the vigarage, and ſaid, that for five years paſt he had occupied 
two hundred and fifty acres of land in Mickleham, and for 
lixteen years paſt had been owner and occupier of cighty® 
acres of land ing, Dorking and the titheable places there- 
of; that he plant Hyme Field, Chapel Lands, Long Winters, 
and other acres of land, with hops, in 1747, in Mickleham,. the i 
lame being always before then arable land; that in 17458 
he had hops growing, for the firſt year, on the fix acres and 
half and ſeven perches in an open field, part of a farm called 
Denbys, in the paril of Dorting, the ſame being alwagh before 
Table land after the plaintiff became vicar thereof; that ii that 
year he had offered to pay the plaintif any reaſonable 
compoſition for the tithes thereof, but that he inſiſted on 
king the tithes in kind; that he thereupon deſired to know 
hom he ſhould ſet them out; that the plaintiff ſaid, that for 
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War ron 


againſt 
TYERS, 


a | 
» a2 


DECREES, IN TITHE CAUSES 


that year only he ſhould pick all the ſaid hops, and that he 
would have all the hops meaſured, and would take every tenth 
baſket, and that the defendant might think himſelf well of that 
he did not make him dry the tenth part of the ſaid hops; that 
the defendant, well knowing that that manner of tithing would 
ſpoilthe colour, and bruiſe, and damage the other nine parts of 
the ſaid hops, and greatly leſſen the value thereof for ſale, 
took counſel's advice with reſpect to the due manner of ſetting 
out the tithe of the ſaid hops; that his counſel gave his opinion, 
that the tithe was by law to be ſet out by dividing, ſeparating, 
« and ſetting out every tenth hill in the hop ground, and by 
« ſevering the binds of the hop plants in every ſuch tenth hill 
6 from the foil ;” but that the then impropriatrix of the 
rectory of Dering declaring that the tithe of hops growing in 
the open grounds in that pariſh were great tithes, and inſiſting, 
that as ſuch ſhe or her leſſees were entitled thereto, he, the 
defendant,did not ſet out his tithe of the ſaid hops, apprehending 
that he could only be anſwerable for the ſame to ſuch one of 
them as ſhould be entitled thereto ; but that ſhe afterwards not 
inſiſting on the ſame, he offered to make the plaintiff a ſatiſ- 
faction for the ſame, and ſuffered him for ſeveral years to take 
his tithe hops in the ſaid pariſhes for quiet ſake by meaſuring 
the tenth part of all the hops growing on his faid lands after 


they were picked, and by taking every tenth baſket thereof to 


his own uſe. He admitted, that in the year 1751 he had hops 
growing on his aforeſaid hop grounds in both the ſaid pariſhes; 
and inſiſted, that he did not gather, pick, carry away, fell, 
diſpoſe of, or convert the ſame to his own uſe, without 
truly ſetting: out the tithe thereof; that, on the contrary, he 
divided, ſeparated, ſet out, and leſt the full tenth part of all the 
ſaid hops, by ſetting out every tenth hill on which the hops 
grew, and by ſevering the binds or ſtems upon every ſuch tenth 
hill from the groun or ſoil, and by leaving the faid hops upon 
the binds or ſtems 5 every ſuch tenth hill upon the hop-polcs 
ſtanding thereon, ſo that the hops growing upon his hop po!cs 
| ap not be damaged, but might be gathered and carried away 
y the plaintiff for his own uſe within a convenient time ; that 
he gave the plaintiff notice that he had i ſeparated, ict 
out, and left the ſaid reſpective tenth parts from the nine parts 
thereof to his own uſe for the tithes of the ſaid hops and binds; 
| 40 that he took and carried away the other nine parts of th: 
aid hops growing on his ſaid hop grounds in the year 1751; 
and he inſiſted that that manner of ſetting out the {aid tithes 
was t nly method by which the cite 
be ſet Ott by law, He admitted that the plaintiff had not ct 
ried the ſame away ſo ſet out, but had let the ſame lay and rot cn 
his ſaid land; and that he had brought his action of damags 
againſt him: and he infiſted, that the tithe of hops ought net 
law to be ſet out after they are picked from the bind or ſen 
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but in the manner aforeſaid. He denied that there was War ron 
any cuſtom in either of the ſaid pariſhes for ſetting out the tithe, e=# 
of hops, but that, for the ſhort ſpace of time that hops had been 71“. 
planted in the pariſh of Dorking, a ſatisfaction had been 

uſually made to the vicar after the rate of ten ſhillings an 

acre, and in many pariſhes twelve ſhillings an acre z and; that 

the plaintifſ's predeceſſor had, at his own coſts, cauſed to be 

picked from the binds or ſtems the tenth of the hops growing in 

the ſaid pariſh of Mickleham, or ſatisfied the occupiers of the 

hop grounds for the picking of them. He denied that he knew 

that the tithe of hops had in any inſtance, when ſet forth in kind, 

been ſet forth in either of the ſaid pariſhes after the hops were 

gathered and picked from the binds or ſtems z and he ſet 

torth the quantities and values of the hops he had growed in 

the ſaid year, 
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The plaintiff replied; the defendant rejoined; and witneſſes 
were examined on both ſides; and upon hearing counſel ; 
and reading the depoſitions of ſeveral witneſſes ; and a receipt 
ſigned by the plaintifF the twenty-firſt of OFober 1745 3 and upon 
full debate of the matter ; 
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Tux Cour declared, that the method of ſetting out 
the tithe of hops inſiſted on by the defendant in his anſwer is no 
good ſetting out of his tithe of hops; but that hops ought to he 
picked and gathered from the binds before they are titheable 
and therefore ordered the defendant to account for the value 
of his hops growing on his ſaid lands in the pariſhes of 
Slickleham and Dorking from Lady Day 1751, when gathered 
and picked from the binds; and to ſatisfy the plaintiff for the 
tithes thereof accordingly, with his coſts of .this ſuit to this time 
to be taxed ; and that an injunction be awarded to ſtay the 
detendants faid proceedings at law: the conſideration of future 


coſts, and all further directions, to be reſerved until after the 
report. 
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On the ſeventh of June 1753, the plaintiff's counſel informed 
the Court, that the lords ſpiritual and temporal in parliament 
aſſembled, did, on the ſeventeenth of May laſt, make the 
tollowing order, vis. DiE Jovis, the ſevent enth of May 
* 1753, after hearing counſel upon the petition and appeal of 
« 7. Tyers complaining of a decree of the court of exchequer 
« of the twenty-lifth of February laſt, made in a cauſe wherein | 
P. Walton, clerk, was plaintiff, and the appellant defendant, . 
and praying that the {ame might be reverſed, and that the 
appellant might have ſuch relief as to this houſe, in their great 
wiſdom, ſhould ſeem meet; as alſo upon the anſwer of the 
aces « ſaid P. Jalton put in to the ſaid appeal; and due conſidera- 
pt by tion had of what was offer-d on cither fide in this cauſe ; 
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ten IT Is O& DERED AND ADJUDGED, by the lords ſpiritual and 
but | CEY i: temporal 
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War ron ce temporal in parliament aſſembled, that the petition and 


— cc appeal be, and is hereby diſmiſſed this houſe; and that the 
« ſaid decree, therein complained of, be, and the ſame is here. 
« by affirmed,” And prayed the ſame may be made an order 
of the court. | 
Tur CourT, upon reading the ſaid order of the houſe of 
lords, ordered it to be made an order of court. 
EasTzn TI : 
* RoB1nsoN againſt TUNSTALL. 


Yorkſhire, 21ſt May 1753. 
ThereQoroſWy- THE rector of Wycliffe, in the county of York, claimed all 


- I tithes, both great and ſmall, ariſing in the pariſh, 


of the pariſh. 
The deſendant The defendant _T; unſiall ſaid, that he had been, for thirty. 
Tunſtalllays, that ſeven years paſt, owner, and in poſſeſſion of a manſion-houfe, 
— — al where he and his anceſtors had, for ſeveral years paſt, reſided, 
ee, 3 together with an orchard, garden, and arable, meadow, and 
paſture-ground ; that he had paid a compoſition to the plainti?, 
in lieu of all the tithes and dues thereof, to the ycar 1743 in- 
cluſive; that the plaintiff, at that time, inſiſted on being ex- 
empted from the payment of all taxes and aſſefiments, payable 
out of the ſaid rectory z and that, the pariſhioners thinking the 
Aame unreaſonable, and not complying therewith, he then in- 
that no tithes fiſted on taking his tithes in kind ; that in the year 1744, he hal 
_ to = twenty lambs yeaned in the pariſh ; and had given two to the 
3 Wer plaintiff for the tithes thereof; that he had twenty-ſeven other 
out of the pa» lambs out of the pariſh, for which he inſiſted, that no tithes 
ruh; were payable, as their ewes had been removed a conſiderable 
time before the yeaning time out of the pariſh, for the conveni- 
ence of feeding, and that they were ſo removed without any fraud 
whatſoever ; that in the winter of the year 1743, he {ent twenty 
ſheep from the ſaid pariſh into the pariſh of Raver/avorth, for 
the convenience of fodder ; and that they were fed there til 
that no tithes ſhearing time; that in the year 1746, he ſheared eighty 
are due for the ſeyen ſheep in Wycliffe, for which he bad paid the plaintilf 
— m_ ſix tithe fleeces only, for that twenty-three thereof had been 
the pariſh, Wintered in the pariſh of Barmingham, and for which he had 
though ſhora Paid tithes to the rector there; and he ſaid, that it was the 
cherein; known rule of tithing in ycliſfe and the neighbouring parithes, 
that the tithes of wool and lambs are only due to the rector ot 
that pariſh where the ſheep are wintered, and that no tithes of 
either wool or latnbs are due to the rector of the pariſh, where 
the lambs arc yeaned or the woo! thorn, unleſs the ſheep have 
been wintered in the pariſh ; and he inſiſted, that if the tithe 
wool of the twenty ſheep which had been wintered in Raver/- 
that no tithes are worth, and of the twenty-five others wintered in Barminghan, 
due for ſheep were really due to the plaintiff, the tithes thereof were not 
killed = tis worth more than ten ſhillings and ſixpence. He admitted, 
8 that he had not, ſince the ye 51743, paid the plaintiff 5 
3 tithe! 
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tithes of fruit, vegetables, garden- ſtuff, after offerings, wool of 
ſheep killed for his own uſe, foals, poultry, or milk, no ſuch 
tithes having ever been demanded of him ſince he had paid the 
plaintiff a compoſition for all his tithes whatſoever, to the year 
1744. He inſiſted, that nothing was due for the tithes of milk 
in 1744, in regard he had paid the tithes of calves in kind, and 
had kept the e the plaintiff until Micbaelmat, during 
which time they had conſumed more than one tenth part of 
the milk yielded by his cows. He faid, that the tithes of his 
fruit, vegetables, and garden-ſtuff, did not exceed in value eight 
ſhillings year; and he denied, that any tithe was due for the 
wool of ſheep killed for his own family. 


The defendants the Bailies ſaid, that they, ever ſince 1743, 
had held a farm in I cliffe, from which had yearly ariſen ſeveral 
titheable matters; that in 1745, they had tyenty-two upſets of 
barley, which grew upon ſome head-lands Whereon the plough 
cattle, in ploughing time, turned; and that they concluded 
that the ſame were not titheable, but being doubtful, they had 
ordered the plaintiff's tithe-gatherer to take the tithe of the 
ſame out of the barn where it was put, but which he had efuſed 
to do. * FW; 4 


All the defendants ſet forth their titheable matters and values, 
and tendered the ſame by their anſwers, and ſpoke to the 


ſame effect as the other defendants, as to their titheable mat- 


ters, / 


* 0 

The plaintiff replied; the defendants rejoined; and witneſſes 
were examined on both tides; and upon hearing counſel ſeveral 
days, and reading the anſwers, and the depoſitions in the 
cauſe ; and on full debate; 25 
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Roninson 


againſt 
TuxNSTALL. 


that as he had 
kept the tithe 
calves for the 
rector till Mi. 
chaelmas, no 
tithes are due 
for milk; 


that no tithes 
are due for bar- 
ley which grew 
on head lands. 


Tre CourT ordered Tun//all to account for the tithes of The defendants 


the wool, fruit, vegetables, garden ſtuff, foals, potatoes, 
and Eafter offerings, for which he had made a tender by his 
anſwer; the defendants J. and J. Bailies, to account for the 
tithes of ducks, foals, eggs, potatoes, and Eaſter offerings ; 
the defendant J//ilkinſon to account for the tithes of potatoes, 
ducks, turkies, fruit, vegetables, garden ſtuff, honey, wax, 
calves, foals, milk, eggs, agiſtment of barren and unprofitable 
cattle, and Eaſter ollerings; the defendant A. Bland to account 
for the tithes of potatoes, ducks, eggs, agiſtment, foals, and 
Eaſter offerings z the defendant J. Summers to account for the 
tithes of wool, honey, wax, eggs, fruit, calves, milk, foals, 
and Eafter offerings ; the defendant V. Pattiſon to account 
tor the tithes of wool, potatoes, foals, agiſtment, Baſter offer- 
ings, eggs, turkies, ducks, calves, and milk; the defendant 
A. Dale to account for the tithes of calves milk, wool, lambs, 
foals, apples, potatoes, eggs, and Zaſter offerings; for all which 
the ſaid defendants had ſeverally made tenders by their anſwers. 


114 Ins 


ordered to ac- 
count for the 
tithes of wool, 
calves, milk, &c. 
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6 
Roi son 
againſt 

TUuNnSTALL 
and tor the 
tithes ot th- 
barley which 
giew on the 
head lands; for 
the wool of the 
cep ſhorn in 


the pariſh, and 


tue lambsycaned 
out of che pariſh. 


* 


The bill diſmiſſ- 
ed, as to other 
tithes. 


The tithes of 
the agiſtment 
of ſuch catile as 
w.re killed and 
ce” in the fas 
ly excepted. 


W 8 it was referred back io the deputy to review and alter 
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The rector of the 
pariſh of Man- 
cheſſer, in Lan- 
ci e, is not 
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Tux Cova alſo ordered Tuuſtall to account for agiſtmery 
tithe and milk; the defendants F. and 7. Bailics for the tithes 
of twenty-two upſets of barley, and for the tithes of milk aud 
agiſtment; the defendant Bland for the tithe of milk; the de. 
tendants Sammers and Pale for the tithes of agiſtment; and al 
the defendants who had ſheep ſhorn and lambs yeaned in another 
pariſh and agiſted in the parith of Wycliffe, to account for tl; 
tithes of agiſting the ſame ; and for all the titheable matten 
aforeſaid, which they reſpectively had within the ſaid pariſh, 
ſince the filing the bill: the deputy remembrancer; to take the 

account and to make returns of what was due to the plainti# a 
the time of filing his bill, for all the ſaid matters, for which 
tenders were made. 


Tae Court, as to all other matters, diſmiſſed the bill, and 
ordered the conWeration of coſts, and all further directions, 
to ij reſerved till after the report. 


* 

The deputy remembrancer made his report, dated ths 
eighteenth of January laſt; but an exception being taken 
ther becauſe the defen ant Mas, charged with the ſever 
ſais of money therein mentioned, "2s tithes of agiſtment ſv 
cattle killed for his family's uſe, and the faid exception being 


report, as to the exception accordingly : the deputy mace 
his further report, dated the fifth of uy inſtant ; 


And on the eleventh of July 757, i firſt report, dated the 
eighteenth day of January aſt>was ratified and confirmed as to a 
the ſeveral defendants, except the detendant Tunſfall; andtlie for- 
ther report, dated the fifth inftant,was ratified and confirmed: ard 
the defender gn others ordered to pay the plaimii(7 1's 
colts of ſuit ſo far as they related to the ſcveral matters, for which 
the ſeveral defendants had, by their anſwers made tenders, ane 
alſo his coſts.of this ſuit for the ſeveral other matters whercin 
th Wai deu Prevalled and that the plaintiff do pay to the 
Aden nts 8 a of this ſuit, as to the ſeveral matters fer 
which the bill Wdiſmiſiedby the original order made on de 
hearing of this cauſe ; the deputy to tax the ſaid coſts, 


S 7 1 * * 
MAxcuzs rx COLLEGE gai⁰t ANDREW ; 
e e Contra. a 
1 Lancaſbire, 24th May 1753. 
TKH bill ſtated, that the pariſh of Manchefter, in the county 


of Lancaſter, is a large extenſive pariſh ; that in the tov" 
of Mancheſter, part of the ſaid parilhy from time whereof tt: 


* 


eniit'ed to 4d. yearly at Eafter lor every loom uſed by any manufacturer there, in mal ing and weaving 
Muncb:fter goc ds. 


memo 
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purIncFrns REIGN OF GEORGE THE SECOND. 


memory of man is not to the contrary until the fifth of Augy/? Maxcnreren 


14 be had been a pariſh church for the common uſe and 
convemence of all the inhabitants within the ſaid pariſh, which 
was under the care and government of a ſpiritual rector, who 
had the cure of ſouls within the ſame pariſh, and was legally 
inſtituted by the Bib of IT Coventry, the then 
biſhop and ordinary of the ſaid pariſ church; that the faid 
rector and his predeceſſors, rectors there, were and had been, 
tor time imm2morial, juſtly entitled unto and ſeiſed of, and 
had held and enjoyed all great and ſmall tithes, predial, perſonal, 
and mixt of what nature or kind ſoever, and all Eaſfer offerings, 
reckonings, oblations, obventions, mortuaries, rights, dues, 
and perquiũtes what ſoever, to the ſaid rectors or parith church 
belonging or appertaining; that the ſaid pariſh church was, 
and had continued to be a pariſh for all they time aforefaid, and 
until the fame was erected and made A COELEGIATE CHURCH 3 
that the Rev. T. Lawarre, clerk, was rector bf the {ard pariſh 
church; that King Henry the Fifth, by his charter, dated the 
twenty-ſecond of May, in the ninth year of his reign, reciting, 
that Thomas biſhop of Purim and others therein mentioned 

then held rhe manor of Mancheſter, with the appurtenances, 
together with the advowſon of the ſaid church, to them and 
their heirs, of the gift and feoffment_offthe ſaid Larwarre, of his 
ſpecial grace and certain knowledge ; and that he, for two hundred 
marks, paid into his hanaper office, did grant and give licence 
for him and his hcirs, to the ſaidſbiſhogeand others, that they, 
or thoſe to whom it did belong might he ſaid church into 
A COLLEGIATE CHURCH ; and that th@&io there ſhould be 
a college of maſter or kceper Plain, and ſo many 
tellows, chaplains, and other Mimiſters, as to the ſaid biſhop 
and others therein mentioned, Md tobe ſaid Lawarre ſhould 
{em convenient, who ſhould ſay pray2r#here every day ; and 
that they might found and eſtablith the ſame, according to the 
direction of the faid,biſhop and Laumem or any five, four, or 
three of them; that the ſaid * er ſhould be 
called « maſter or keeper of the college of the bleſſed Mary 
« of Mancheſler“ for eyer ; and hat he, and his fellow chap- 
lains and their ſucceſſors, ſhould be capable of taking benefices, 
lands, and other poſſeſſions, and have a coMMoN SEAL, and 


might implead and be impleaded by that name; that they 


might appropriate the ſaid church, and hold the ſame ſo ap- 
propriated, &c.; that William, biſhop of Litchfield and Coventry, 
by his deed, charter, or decrec, dated the fifth of Augu/? 1421, 
reciting, that for the better erecting of the pariſh church of 
Mancheſier into A COLLEGIATE CHURCH, and founding a college, 
all perſons neceſſary concurring, and all things proper being 
obſerved, and reciting the licence obtained from King Henry the 
- Fifth, he, with the conſent of the prior and chapter of Coventry, 
the dean and chapter of Litchfield, and the * of 
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DECREES IN TITHE CAUSES 


Mencuksrix Cheer, and all other neceſſary parties, being cited at the requeſt 


Col LTR 
againſt 
AnoprEwz 


er + Contra, 


© reQory belonging; that acc 


of the biſhop of Durbam and others, and by conſent of all the 
pariſhioners, did decree and erect the ſaid pariſh church to be 
A COLLEGIATE CHURCH 3; and that there ſhould be a college for 
ever, of one maſter or keeper, chaplain, and of eight fellows, 
chaplains, and other miniſters there to ſerve God, who ſhould 
have the rents, fruits; profits, and obventions to the aid 
church belonging, according to the order and ſtatutes of the 
faid biſhop of Durham and the ſaid Lawarre ; that by virtue of 
the ſaid letters patent, and the biſhop's decree, the ſaid pariſh 
was erected and made A COLLEGIATE CHURCH, and of the ſaid 
church, was founded a college conſiſting of a m-ſter or keeper 
of the college of the bleſſed Virgin Mary of Mancheſter, and 
eight fellows and their ſucceſſors; that the ſaid church 
thereby became appropriated; that the ſaid maſter and his fellows, 
chaplains, became legally entitled to, and accordingly held and 
enjoyed all the goat and ſmall tithes, predial, perſonal, and 
mixt, and all cuſtomary tithes growing, &c. within the ſaid 
pariſh, and all cuſtomary payments, pus jp compoſitions, and 
agreements, for or in lieu theres and all V after offerings, 
oblations, obventions, Cues, Waght and perquiſites to the ſaid 
ingly they and their ſucceſſors 
held and enjoyed the ſame until the time that by an act of 
parliament, made the. Feld ye of Edward the Sixth, the aid 
college became diſſolved, and the ſaid collegiate. church, with 
all its rights, poſſeſſions, became veſted in the 
ſaid king, whereby became ſeiſed thereof, and of all the 
great and ſmall tit bee... ied ſo ſeiſed and poſſeſſed; 
that after his death tie deſcended to Queen Mary, who be- 
came ſeiſed thereof, and Mat being ſo ſeifed and poſſeſſed, Philip 


and Mary, by 7 patent, Watcd rhe thirteenth of July, in 
the third and fourt Me of their reign, did ordain, conſtitute, 
declare, and church. themſelves their heirs and ſucceſſors, 


that the ſaid church ſhould be a coLLEGiaTE CHURCH, &c, 
of the foundation of Philip Land Mary, king and queen of Eng- 
land an did thereby grant to the ſaid maſter, &c. for ever, 
all the tithes of corn and grain annually growing, &c. within 
the ſaid pariſh. and all the tithes of lambs, £ after offerings, 
{mall tithes, oblations, and donations annually ariſing in Man- 
cheſter, $* all other rights, &c. within the ſaid pariſh of Man- 
305 that by virtue of the ſaid charter the ſaid maſter, &c. 
were entitled to, and were ſeiſed and poſſeſſed of, and held 
and enjoyed all the great and ſmall tithes, predial, perſonal, 
and mixt, and all cuſtomary tithes within the ſaid pariſh and 
rectory of Mancheſter, and all cuſtomary payments, modues, 
preſcriptions, and other compoſitions for or in lieu thereof; 
that Queen Elizabeth, by her letters patent, dated the eigh- 


| teenth of Fly, in the twentieth year of her reign, (the faid 


college having a very uncertain foundation) for herfelt, 
of ra her 
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her heirs, and ſucceſſors, did grant and ordain, that there ſhould Maxcnzerer 


be in the town of Manchefter' a college for ever, which ſhould 
be called the College of Chrift in Mancheſter, founded by Queen 
Elizabeth, and it ſhould confiſt of one warden and four fellows, 
and did erect the ſame into a college, and after naming and ap- 
pointing a warden and four fellows, ſhe incorporated them by the 
name of the warden and four fellows of the College of Chrift in 
Manc heſler, founded by Queen Elizabeth, and thereby granted 
to them and their ſucceſſors, all the tithes of grain formerly 
belonging to the ſaid college, and all profits, mortuaries, and 
Eaſter offerings, ſmall tithes, oblations, &c. and all rectories, 
churches, &c. and alſo all ſuch rights, &c. which belonged to 
the ſaid late college; that by virtue of the ſaid letters patent, 
they became legally ſeiſed in, &c. of the ſaid rectory of Man- 
cheſter, and of all great and ſmall tithes, &c.; that King Charles 
the Firfl, by his letters patent, dated the ſecond of Octaber, in 
the eleventh year of his reign, did will, grant, and ordain the 
ſame as Queen Elizabeth did for ever, &c.; that the plaintiffs are 
rectors of the ſaid pariſh, and do perform all ſpiritual functions 
therein; and that they and their predeceſſors have and ought 
to enjoy all tithes of corn and grain, and all other tithes, great 
and ſmall, predial, perſonal, and mixt, Eafler dues, &c. as afore- 


faid, or ſomething in lieu thereof. The bill then further ſtated, 


that time whereof the memory of man is not to the contrary,every 
inhabitant of the faid pariſh of Manchefter, making and weaving, 
by himſelf, his ſervants, and apprentices, any goods or manufac - 
tures within the ſaid pariſh, of what nature or kind ſoever the 
ſame was or were, had uſually or accuſtomarily paid, and of right 
ought to pay and anſwer to the rectors of the ſaid pariſh and pa- 
riſh church, and to the maſter and keeper of the ſaid college of the 
Bleſſed Mary of Manchefter, and his fellows, &c. the yearly ſum 
of fourpence, at the yearly feaſt of Zaſter, for every loom em- 
ployed or made ule of by himſelf, his ſervants, or apprentices in 
the making or weaving any goods or manufactures within the 
ſaid pariſh, for or as a modus, and in lieu and fatisfaGtion of the 
tithes of the clear gains and profits ariſing from his and their 
art and faculty of weaving the ſame manufaclures; and that the 
ſame is and hath been a ſettled and uniform cuſtom within the 
ſaid town and pariſh of Mancbeſter. The bill then ſtated the 
inhabitancy of the defendants, the number of looms uſed by 
them, &c, during ſuch inhabitancy, and what remained due to 
the plaintiffs from them, for the arrears of the ſaid modus of 
fourpence per annum, for each loom; and averred, that they 
had refuſed to pay the ſame, and alſo to pay and anſwer their 
ſmall tithes, oblations, obventions, Eaſfer dues, and other pre- 
{criptions and cuſtomary payments. Ihe bill therefore prayed, 
that the ſaid defendants may pay and anſwer to the plaintiffs 
the ſaid moduſes, or cuſtomary yearly ſum of fourpenee, and all 
arrears thereof due from the defendants reſpectively, _ = 
uc 
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MancnzsTea ſuch Eaſer dues, oblations, obventions, and cuſtomary pay. 


COLIEGE 


afin 


AN DEH; 
ee Contra, 
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* 
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Certain moduſcs 
admitted io be 
payable in the 
®* pariſh of Man- 


cheſter, 


© 


«, 
= 


ments as ſhall appear to be due to them; and that the (aid 
modus, or cuſtomary yearly payment of fourpence, may be 
eſtabliſned according to the cuſtom or uſage aforeſaid, 


The defendants, by their anſwers, admitted, that the pariſh of 
Atanchefter is a large pariſh; but ſaid, that they knew not, fave by 
the bill, that there was in the town of Mancheſter, for time imme. 
morial until fifth of Auguſt 1421, a pariſh church for the uſe of 
all the inhabitants within the ſaid pariſh z and that it was under 
the care of a ſpiritual rector, who was entitled to all tithes, &c, 
or that the faid pariſh church continued to be one for all the 
time aforeſaid, until the, fame was erected into 4 COLLEGIATE 
CHURCHgy/ They admitted, that the ſaid pariſh church was 
formerlyWithin and part of the dioceſe of Litchfield and Coventry, 
and as to the charters, decrees, &c. as ſtated in the bill, they 
faid, that they could not give any account. They alſo ſaid, that 
Nes believed, that the plaintiffs were incorporated by Xing 

parles the Firſt, but whether with fuch grants they knew not, 
nor whether they are or are not rectors of the ſaid pariſh; 
but admit, that they do all ſpiritual mEtions therein, and 
believed, that they and their predeceſſors have enjoyed ail tithes 


of corn and grain, and all tithes, great and ſmall, predial, per. 
« ſonal, and mixt, Eaſſer dues, oblations, obventions, cuſtomary 
tithes or other maduſes, compoſitions, or cuſtomary payments 


for or in lieu thereof, within the ſaid pariſh, but under what 
right they knew net. They faid, that they believed, that the 
plaintiffs an@ their predeceſiors had demanded and reccive\ 
the ſaid modus of fourpence, as ſtated in the bill of ſome of the 
pariſhioners, *but that the ſaid pariſhioners had paid it in 
their own wrong, and they denied that the ſame is due. They 
faid, that the plaintiffs and their predeceſſors had, for time 
immemorial demanded, and have had or ought to have had and 
received twopence for every perſon within the ſaid pariſh above 
the age of ſixteen a z one penny for every houſekeeper for 
ſmoak ; one penny for every garden; one penny for hens; 
and an halfpenny for wax; and believed that ſome other madu/: 
or compoſitions, or cuſtomary payments had been from time to 
time and now are claimed by the plaintifts, in lieu cf tithes for 
cows, barren cattle, ſheep, and lambs ; and that the defencant 
Hurſt had paid twopence a- piece for each barren cow, as a Madl 
for each cow, They denied, that the plaintiffs are entitled to 
a tenth part of the clear gains of every handicraft man ariſing 
from his trade, as ſtated in the bill. They ſet forth the feveral 
years that they had been inhabitants within the pariſh ; the 


number of looms uſed by them in each year, and the {ever\ 


ſums paid by them for privy tithes ; ſaid that they have net 
paid the ſaid fourpence for every loom ; and denied the 
they refuſe to pay any other ſmall tithes, &c. (except what tbe 
plaintiffs unjuſtly claim for looms). 1 
10 
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The defendants, by their croſs bill, prayed, that the warden Marcs 


and fellows might produce all and every the college books, or 
other books or papers in their cuſtody or power wherein ſuch 
entries are or have been made, and leave the ſame to be inſpected 
by the plaintiffs ; and that the plaintiffs may follow their re- 
ſpective trades and occupations, without being liable to the 
payment of ſuch pretended mzdus, or any other yearly charge 
or payments whatſoever, for or in lieu of the tithes of the clear 


1ins and profits ariſing from their art or faculty of weaving, or 


if they ſhall pretend, that there is any ſuch cuſtom, that a pro- 


per iflue may be directed to try the ſame at law. 


The defendants put in their anſwers, and inſiſted on the ſaid 
cuſtomary payment of fourpence per annum payable at £a/ter for 
exery loom employed and made ule of by every inhabitant, &c. 


In both cauſes the plaintiffs replied ; the defendants rejoined ; 
and witneſſes were examined on both ſides; and upon hearin 
counſel for all parties ; and on reading a charter of King Henry 
the Fifth, dated the twenty-ſecond of May, in the ninth year 
of his reign, to erect the pariſh church of Adanche/ter into A 
COLLEGIATE CHURCH ; a, writing ſigned by_thegpariſhioners 
ſignifying their conſent thereto, dated the fourt hof June 
1421, in confirmation of Henry the Fifth's charter; an act of 
parliament, made the ſixth year of Edward the Sixth, whereby 
the college was diſſolved; a record of letters patent of Philip 
and Mary, inrolled in the office of treaſurer remembrancer, 
dated the thirteenth of July, in the third and fourth of, their 
reign, whereby the ſaid co was reounded; letters patent 
of Queen I. limabeth, dated the eighteenth of 7 in the twenticth 
year of her reign z letters patent, dated the ſecond of OFober, 
in the eleventh year of King Charles the Firſt; and the depoli- 


tions of ſeveral witneſſes; 1 4 


Tus CovrrT, by conſent of all parties, ordered an iſſue to 
try, before a ſpecial jury, Whether, within the parith of 
© Mancheſter, there is, and from the time whereofhe memory 
« of man is not tothe contrary, hath been, an Mient cuſtgm,there 
« uled and approved of, that every inhabitant of the ſaid pariſh 
“ making and weaving by himielf, his ſervants, or apprentices, 
e any goods or manufactures within the ſaid pariſh, hath paid, 
te and hath uſed and been accuſtomed, and of right ought to 
« pay to the ſaid warden and fellows and their predeceſſors, 
« rectors of the ſaid rectory of the pariſh church of Mancheſter 
te aforeſaid, and proprictors of all and fingular the tithes 
« yearly ariſing, growing, renewing, and increaſing within the 
« ſ>id pariſh, the yearly ſum of fourpence, at the feaſt of 
« Eaſter in every year, for and in reſpect ot every loom employ- 
« ed or made utc of by himſelf. his ſervants, or appreatices, in 


the making or weaving any goods or manutactures within the 
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cc ſaid pariſh, for or as a modus, and in lieu and ſatisfaction of 
« the tithes of his clear gains and profits ariſing from his and 
c their art and faculty of weaving the ſame manufactures. 


A trial was accordingly had, and the jury found, that, from 
time whereof the memory of man is not to the contrary, there 
was not, nor had been any ſuch ancient cuſtom within the 
2 pariſh of Manchefter, therein uſed and approved of in the 
ame. 


The cauſes came on the eleventh of July 1754, upon the 


equity reſerved, and upon hearing "counſel, and reading the 


Tarn. Trau, 
27. Gro. 2. 
Tithes are due 
for both the firſt 
and ſecond crops 
of clover graſs, 
though made in- 
to hay from the 
ſamelands inthe 

ſame year. 


order, the pęſlea, and the return thereon ; 


Tune Covurr, by conſent of all parties, ordered both the 
bills to be diſmiſſed without coſts, either at law or in equity; 
and that the defendants in the original cauſe be at liberty to 
enter up judgment upon the verdict, the defendants to remit the 
coſts thereupon, = 


PF KELYN agcinſ? HELLYER. 


Eſſex, gth Fuly 1753. 

THE bill ſtated, that A."Aſvill, being the impropriator of the 

rectory of Walthamſiow, in the county of Eſſex, and as 
ſuch entitled to the tithes yearly renewing in the faid pariſh, 
did by indenture, dar the nineteenth of June 1749, demiſe 
and t farm let, at the yearly rent of one hundred and fifty 
pounds, all the impropriate tithes of the ſaid pariſh, and all 
rents, ſervices, tithes, oblations, obventions, profits, and 
commodities thereto belonging, and all the impropriate tithes 
of "k all, to the plaintiff, to hold from Michaelmas 1750; 
that, by virtue thereof, the plaintiff is entitled, for the reſidue of 
the ſaid term, to all the tithes in kind, as they yearly grow, 
ariſe, and renew therein; that the defendant was occupier of 
certain lands in th ſaid pariſh, whereon, during the year 1752, 
he ſowed fifteen acres of clover, from which he had two large 
crops of clover-graſs, which he mowed and made into hay, 


and carried the ſame off the premiſes, the tithe of which ſe- 


cond crop he ought to have rendered to the plaintiff ; but that 
inſtead of ſo doing, he pretended that no tithe was by law due 
For the ſecond crop, though made into hay. The bill therefore 
prayed, that the defendant might be decreed to account for the 


tithe of ſuch ſecond crop of clover, and to make the plaintiff a 
ſatisfaction for the ſame. 


The defendant ſaid, that the plaintiff was entitled to the 
tithes of hay, as far as tithes were payable for ſuch hay, or to 
a recompence for it, viz, to the tithes of a firſt crop of hay, and 

not 
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not to a ſecond from the ſame lands, in one and the ſame year. 
He admitted, that he had bgen eight years, and then was oc- 
cupier of lands in the ſaid uh; and that in the year 1752, 
he had ſowed fifteen acres thereof with clover-ſeed, from which 
he had two crops 17 clover-graſs, which he had made into hay 
and carried the ſame off the premiſes; and he ſaid, that he 
had paid the plaintiff the tithe of the firſt crop thereof, which 
was large, but not of the ſecond crop, which though made into 
hay was of little value; and infiſted, that it was not cuſtomary 
or uſual for lands in the faid pariſh to pay tithe for two crops of 
graſs or hay in the ſame year ; and that it had never before 
been demanded, for that, as the plaintiff had received tithe of 
the firſt crop, he was not entitled ave tithe or ſatisfaCtion for 
the tithe of the ſecond crop; and therefore he had refuſed to 
pay ws tithe of ſuch ſecond crop, or make any recompence for 
the ſame. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel on 
both fades 


Tax CourT ordered the defendant forthwith to pay to the 
plaintiff the twenty ſhillings admitted by him, in his anſwer, 
to be the value of the tithes of the ſecond crop of clover-graſs 
mowed upon his lands, during the time demanded by the ſaid 
bill and her taxed coſts, 


WII or againſt Hax un. 
Derbyſhire, 4th December 1753. 


T* bill ſtated, that the plaintiff in the year 174 1, was duly 

preſented, inſtituted, &c. into the vicarage and parith 
church of Mickleover, in the county of Derby; that the town 
or hamlet of Liitleover, is within the ſaid pariſh; that by virtue 
of ſome ancient endowment, or otherwiſe, the plaintiff and his 
predeceſſors, vicars had for time immemorial taken and enjoyed, 
and of right ought to take and enjoy one third part of all the 
tithe hay ariſing on the ſeveral cloſes in the bill mentioned, 
lying in the ſaid hamlet; that for ſix years paſt the defendants 
Harpur and others had occupied the ſeveral cloſes in the bill 
named, and had yearly, fot that time, mowed graſs growi 


without ſetting out the tithe thereof; that the plaintiff had fre- 
quently applied to the ſaid occupiers foran account of and ſatis- 
faction for a third part of the ſaid tithe hay; but that they had 
refuſed the ſame under ſeveral pretences in the bilkanentioned, 
The bill therefore prayed, that the defendants might be de- 
creed to account with the plaintiff for the third part of - 

tithe 
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The vicar of the 
par iſu of Me- 
over, in Derby. 
Hire, Claims the 
third part of the 
tithe hay arifing 
on certain cloſes 
in the hamlet of 
Littleever,in the 
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Wrtwor. tithe bah ring on the cloſes occupied by them, and mako 


DECREES IN TITHE CAUSES 


ag ainſt him a ſatisfaction for the ſame, _.. 
HAKPUR», © 


The landowners The defendant Harpur and admitted, that the hamlet 

deny, that the of Littlenver, was within the pariſh, but denied, that the 

view is enticed plaintiff and his predeceſſors had, for tim@@mmemorial, taken 

tion — and enjoyed, and of right ought to take and enjoy one third 

in Lille ver; or any other part of all the tithe hay ariſing and growing on 

a the cloſe in the bill mentioned; and they ſet forth the ſeveral 

cloſes they occupied and the quantity of land the cloſes contained, 

and the graſs they had mowed and made into hay, for the 

ſeveral years they had occupied the ſame; and faid that they 

had taken the ſame away, gyithout ſetting out the tithe thereof, 

or making the plaintiff isfadtion for his demand of the 

and ſay, that ſaid tithe hay; but the defendant Harpur ſaid, that there was a 

the ſame belong yearly modus or ancient cuſtomary payment, payable to the 

ne n defendants Curzon and Milmet impropriators of the pariſh, in 

propriators, licu of the tithe ofghay of part of the lands in the bill men- 

tioned ; for that he, the * on the nineteenth 

of November 1751, paid to them fifty-ſeven pounds, ten ſhil. 

lings, in full for eight years chief rent and tithe bay, and other 

things due to themghand for part of the lands in the bill men- 

tioned, and other lands of the ſaid defendant in the ſaid hamlet 

and pariſn; and that he beligved his anceſtors had immemortally 

paid the ſaid — their anceſtors, a yearly 1 

or ſome ancient cuſtomary payment in difcharge of tithe hay 

ariſing out of part of the ſaid premiſes, He alſo ſaid, that he 

believed, that the tithe of hay was payable to the ſaid impropria- 

4 tors of the other part of the lands in the bill mentioned, and 

did not believe that, for time immemorial, the plaintiff and his 

predeceſſors, or their leſſees, had received one third part of the 

tithe of all or any part of the hay ariſing on the ſaid cloſes, or 

any of t 3. and that he was not entitled to any ſhare of ſuch 

tithe. He alſo faid, that he believed that two thirds of the 

tithes'of hay ariſing from ſuch of the lands in the bill mentioned, 

as are liable to the payment of tithe hay in kind, were, during 

the time of Mr. Ward, the plaintiff's immediate predeceſſor, 

paid to the defendants Curzon" and Wilmet ;, and that the other 

third part as paid to Mr. Ward, the latter part of his time, 

but how hWecame entitled thereto he knew not, but believed, 

two thirds to that he had no right to any part thereof; but that, on the con- 

Wiimet,and one trary two thirds thereof belonged to the defendant Milmat, and 
* camei ne other third to the defendant n. 


| 4 
and that they The defendant Pepper put in the like anſwer, and ſaid, that 


have received h 
compoſition in C 
licu thereoſ. 


cupied a m in the ſaid hamlet, and paid the defendants 
on and Wilmot the annual ſum of one pound, eight ſhil- 
lings, as a * in diſcharge of tithe hay and ſome other 
ſmall tithes ariſing out of the ſaid farm; that he occupied ſeveral 
other cloſes, from which he mowed ſeveral quantities of hay, 
| but 


* 


* - 15 


DURING TRE REIGN OF GEORGE THE SECOND. 


but kept no account thereof, the ſaid tithe having never been 
demanded of him, except by eſent bill, 1 


The defendant Curzon admitted the aintiff was vicar, &c. 
and ſaid, that he claiqgd one third part of all the tithes of hay 
zriſing on the cloſes e bill mentioned, 


The defendant #ilmet ſaid, that by indenture, dated the 
third of November, in the fourth year of Charles the Firſt, Sir 
C. Fielding, Knight, granted to Edward Widget, and his heirs, 
two parts in three, to be divided, of th advowſon of the 
vicarage of the church and chapels of Mickleover, Littleover, 
and Findern, and of the tithes thereofggthat the ſaid two third 
parts of the ſaid tithes, as well as all er the ſaid eſtate and 
premiſes thereby | rm had by deſcent, ſettlement, or other- 
wiſe become veſted, or of right ought to veſt in him; and that he 
believed the other third part belonged to the defendant Curzon, 

* 


The plaintiff replied 3 the ggfendants rejoined 3 and ſeveral 
witneſſes were examined ogth&Maintiff's part, and on the parts of 


the defendants the occupiers 3 and upon hearing counſel ; and- 


reading the proofs take in the cauſe ; and ſeveral entries in a 
book of ſurvey of Derbyſhire, from the firſt fruits "office, and 
alſo in the rolls in that office, relating to the endowment of the 
ricarage of Mieklcover ; and upon 
ter; N 


Taz Cobn T ordered the bill to be diſmiſſed, as againſt the 
defendants Curzon and Vilmot, without coſts; and as againſt the 
defendant Shirley, as to the cloſes called Bancraft and Little Pin- 
gle, and alſo as to Upper Creft, except for the years 1747, 1748, 
and 1750 (for twenty years paſt never mowed), and as to the 
cloſe called Ping/e, for the demand of the years 1750 and; 51, 
(let to under-tenants); and as to Foxholez, for the demang of 
the year 1751, and as to the other Foxhole, containing one 
acre and an half, to be diimiſſed generally with coſts ; and 
alſo as againſt the defendant Tow, as to the cloſes called % 
Heme Cloſe and Little Cloſe, with coſts (never mowed); and 
alſo as againſt the defendant Hadglinſon, as to Hall“ "Gp with 


colts (not mowed for twenty years paſt) ; and as againWhe de- 
tendant Wain, as to Middle Holbrooke and Further Holl rocke cloſes, 


Wit Mor 

- againſt 

Harun. 
Curzon claims 
one third of the 
tithe hay of Lir- 
tleower, 


Wilmee claims 
two thirds of the 
tithes of Miclle- 
over, Littleover, 
ard Findern,and 
ſays the other 
third belongs to 
Curzon 


The evidence 


debate of the mat 


The bill diſmiſſ- 
ed, as againſt be 
impropriators , * 


with coſts 


and as againſt 
the occupiers, as 
to the lands ſtat- 
el in the bill 
which had never 
been mowed, 


with coſts (never having mowed the ſame) ; and as againſt 


defendant Pepper, as to all the mentioned to be occupied 
by him, (except as to the plaintiffs demand for the three years 
next before filing the bill) with coſts. 


Tae Cour further ordered the defendant AH pu- anden 


others, to account to the plaintiff for the value of the third ak 
of the tithe of all hay which they ſeverally had on their tſpeftive 
lzuds, in the bill mentioned, by them occupied in Littleover for 


1745, (except the clofes called Marſh Cleſe, Meadow Heades » Vicar 5 
V K k the 


Vo“. Il. 


4 


* 


ut the third of 
the tithe hay of 
certain lands in 
Littleever de- 
creed to the 
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Wir nor the Flhomeſlead, Griff s Cloſe, . Cleſe, and Heath Ch 
t and except the cloſes, (and as to the years) for which the {114 
Hazrur. pill is diſmiſſed as aforeſaid 3 with coſts to this time. 
and an iſſue di- TRE Cover further ordered the plaintiff and the defendant 
crop Harpur to go to a trial at law, upon the following iſſue, to try, 
of the tithe hay before a ſpecial jury, * Whether the plaintiff was entitled to 
of other lands. 4 third part of the tithe hay of the five cloſes called Marſ Chip, 
« the Homeſflead, Griff 's Cie, Townſend Cloſe, and Heath Cu 
« or any and which of them?“ 


Hijrany Tyan 
27. Go. 2. 


5 4 1 : 
SMALLEY avainſt DEATH; et Contra, 


« Suffelk, 23d February 1754. 


The cow keep» T* rector and incumbent of the pariſh church and vicarage 
ers in the pariſh of Preſton St. Mary, in thg.county of Suffolk, claimed al 
- & er. — the great and ſmall tithes therein, apd ſtated, that the defend. 
— ant Death, from the month of July. 1742, had occupied diver 
Day yearly 424, farms within . pariſh, and had ſeveral titheable matten 
a milch cow, in thereon, particularly fifty acres of meadow or paſture ground 
- bev of her the on which he had kept and fed divers barren, unprofitable; and 
_"_— other horned cattle, and had great quantities of milk and mary 
| calves and other titheable matters; that the defendant Rum 
mins, ſince the year 1746, had occupied Prefion Hall Farm in 
the ſaid pariſh ; that the ſaid farm contained two hundred 
acres of meadow, arable, and paſture ground; that he hat 
wheat, hay, barley, peaſe, beans, oats, and other grain grov- 
ing thereon, the tithes of which were of great value ; that he 
had alſo occupied another farm, on which he had divers cther 
titheable matters; that about April 1743, he, the plaintiff, and 
the defendant Death, came to a compoſition of nine pounds, ten 
ſhillings a-year, for all tithes great and ſmall, except pigs and 
geeſe, for three years, from Michae/mas 1742; that he hal 
paid the ſame to the plaintiff to Michaelmas 1745; that thy 
had entered into another compoſition in writing to Micharinu 
1750, at eight pounds, fifteen ſhillings a year; but that the 
ſaid defendant had not accounted to him for his horned catt! 
and his Zafter offerings fince Michaelmas 1745; that he and 
the defendant R.mmins had alſo come to an agreement about 
May 7.48, for a compoſition of three pounds a-year, for all tt 
ſmall tithes becoming due on Hall Farm, v1z. for the tithes d 
lambs, wool, bees, milch cows, dry cattle, fowls, fruit, gardens 
honey, hops, wood, and pigeons, being all his ſmall tithes (er- 
cept pigs and geeſe, which were :o be paid in kind, as well à 
corn ang hay) z that the defendant had paid the ſaid compotition 
to Michaelmas 1750; that the ſaid detendant ſet out and pe- 
mitted the plaintiff o take the great tithes of the ſaid farm 
Alichaelmas 1749 but that he ſet out the great m— 
I 


y: 


HURING THE REIGN OF GRORGE THE SECOND. 


ticalarly'of barley, in the year 1750, unfairly, and would not 


it the plaintiff to take the Tame away; that he had not 
paid his Zofter offerings for the ſaid farm ſince Michae/mas 
1746; that they had ſatisfied him for the great tithes of the 
other farm, but had not paid him any ſmall tithes or his Eaſter 

ings for the ſame; and that he had refuſed, under various 
exceptions and pretences, to pay him the ſaid tithes, The 
bill therefore prayed, that the defendant Death might account 
for the tithes of horned cattle and Zafter offerings from 
Michaelmas 1745 3 that he might continue the ſaid compo- 
ſition of eight pounds, fifteen ſhillings, from Michaelmas 1750, 
for ſuch time as the ſaid agreement ſhould be ſubſiſting; that 
the defendant Rummins might account for the great tithes 
of Hall Farm, ſince Michaelmas 1749 ; continue the pay- 
ment of the ſaid three pounds a-year for the ſmall tithes of 
the ſaid farm from Michaelmat 1750; and pay his Eaſter offer- 
ings, for the ſaid farm fince Michaelmas 17463 and make ſatis- 
faction for the value of all ſmall tithes, Eaſter offerings, and 
dues of the other farm from Michaelmas 1749; and that the 
plaintiff's right to tithes in kind for all titheable matters 
ariſing in the ſaid pariſh, and the titheable places thereof, might 
de eſtabliſhed by the decree of this court, 


The defendants admitted, that the plaintiff was vicar and in- 
cumbent of Pre/ton St. Mary, and entitled to all tithes, great 
and ſmall, ariſing therein, in kind, except the tithe of milk for 
which a modus was payable. 


The defendant Death ſaid, that he had, ever ſince the plain. 
tiff became vicar of the pariſh, occupied two farms, one whereof 
contained one hundred and ninety acres, fifty acres of which, 
together with the farm-houſe, barns, ſtables, and out-houſes, 
were in the pariſh of Preſdury 3 and the other farm wholly 
in the pariſh; that he had thereon, ſince July 1742, ſeveral 
titheable matters, the tithes of which, except of milk, would 
have been due to the plaintiff in kind, if he had not compound- 
ed with him for the ſame ; that on the plaintiffs firſt becoming 
vicar he agreed to pay him eight pounds, fifteen ſhillings 
jearly, as a compoſition in lieu of all tithes, great and ſmall, 
which he had duly paid to Michaelmas 1747; that in the year 
1748, he paid him the ſaid campoſition, but the plaintiff in- 

in the receipt, “ in full for every thing but for the tithe 
C of horned cattle which is to be accounted for ;”” and that he 


being an illiterate man, did not, at the tizie, take notice of the 
ame ; that by an immemorial cuſtom uſed in the pariſh 


© every occupier of land therein, keeping or depaſturing any 
milch cows, paid the vicar at Lammas yearly fourpence halſ- 
penny, as à modus in lieu of tithe milk yearly ariſing from 
© each milch cow ſo depaſtured and kept within the pa- 
© riſh.” He ſet forth the number of calves he had and their va- 
and averred, that he had no barren or unprofitable cattle in 

K k 2 any 
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Smattir 
againſt 
Diarn ; 


et Contra. 


and ſaid, that he had paid the tithe of pigs and geeſe in kind; 


- © fourpence halfpenny, as a modus, in lieu of tithe milk, yearly 


DECREES IN TITHE CAUSES 


any of the laſt years, except two calves for the pail in each year 
and he denied, that he had any other horned cattle in the ſaid 
years, and ſet forth his titheable matters particularly. 


The defendant Rummins ſaid, that at Michaelmas 1745, he 
became occupier of a farm the tithes whereof were of conſider;. 
ble value, and were ſet out and paid in the manner in his anſwer 
mentioned; that he alſo occupied Preffon Hall Farm, and that 
he had duly paid all his tithes, great and ſmall, to Michaelma; 
17473 that in 1748 and 1749 he had duly ſet out his tithes of 
corn and grain, which the plaintiff had carried away; and that 
for the ſaid years he had compounded for the tithes of hay 
with the plaintiff at ſixteen ſhillings each year, and which he 
had alſo duly paid; and, after ſetting forth all his titheable 
matters, he inſiſted on the modus for tithe milk ; ſpoke to the 
compoſition of three pounds a-year, as in the bill mentioned; 


and that Za/ter offerings were included in the ſaid compoſi 
tion. | | 

The defendants with 6thers, on behalf of themſelves and 
all other occupiers and owners of lands within the pariſh of 
Preſton Saint Mary, filed their croſs bill againſt Smalley, clerk, 
ſtating „ that by an ancient immemorial cuſtom uſed and ob- 
« ſerved within the ſaid pariſh, every occupier of lands within 
« the ſame, keeping or depaſturing any milch cows within the 
& ſame pariſh, had, or ought to have paid to the vicar there- 
« of, his leſſee or leflees, for the time being, at Lammas Dq 
« jn every year, or as ſoon after as lawfully demanded, and 
« that the vicar of the ſaid pariſh and his leſſee or leſſees, for 
ce the time being, had or ought to have taken and received 


« ariſing from each milch cow ſo kept and depaſtured within the 
* ſame pariſh,” That the ſaid ancient modus had been con- 
ſtantly and duly paid to the ſaid vicar, &c. till 17423 that the 
defendant, the preſent vicar, being preſented, &c. into the 
ſaid vicarage, became thereby not only entitled to the faid 
modus, but alſo to all manner of tithes in kind, buth great and 
ſmall, yearly ariſing within the ſaid pariſh, or the theable places 
thereof; that ſoon after his ſaid induction, he entered into a 
agreement with the plaintiff Death to receive eight pounds 
fifteen ſhillings yearly, as a compoſition, in lieu of all his gret 
and ſmall tithes (including the ſaid modus) ariſing within the 
faid pariſh, which compoſition he had paid to Michaelmas 17471 
that the defendant, in order to deſtroy the modus, and gain hi 
tithes in kind of milk, within the ſaid pariſh, though be 
knew no ſuch were due, or had ever been paid, had, withoit 
cauſe, refuſed to accept thereof, and, to enforce payment of fu 
tithes in kind, had filed his bill herein. The croſs bill theretor 
prayed, that the vicar might anſwer the premiſes, and 4 
0 a WI 


2 © © we = 


ws cos 3. a 
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with his clerk in court all books, papers, writings, deeds, Swarrrr 
and evidences whatſoever, in his cuſtody or power, relating to — 5 
the ſaid madus; that the plaintiffs might be at liberty to inipect bo 56 4 
the ſame, and take copies thereof; that if the ſaid defendant 

did not admit ſuch modus, as before charged, a proper iſſue 

might be directed to try the ſame ; and that it might be eſta- 

bibel by the decree of this court. 


The vicar, by his anſwer admitted, that in Fuly 1742, he 
was preſented to the ſaid living; but denied the cuſtom for 
the tithe of milk, as alledged in the eroſs bill, or that he had 
entered into any agreement with the plaintiff Death, including 
the ſaid pretended modus, or that he had ever allowed any ſuch 
modus, He alſo admitted, that he had filed his bill to eſtabliſh his 
right to tithes in kind; that the plaintiffs had applied to him to 
accept of the ſaid pretended modus, which he had refuſed ; and he 
ſaid, that he had never had in his cuſtody, or ſeen, to his know- 
ledge, any ancient deeds, . &c. relating to ſuch modus; except 
ſome receipts produced by the plaintiffs, wherein fourpence half- 
penny a cow was mentianed to have been paid to a former 
vicar; and that he had left in the hands of his clerk in court 


compoſition of three pounds a- year, for the ſmall tithes of Hall 
Farm (except the tithes of Pigs and geeſe) from Michae/mas 
1750; for the tithes of pigs and geeſe in kind, from Michae/mas 
17503 for Eaſter offerings from Michaelmas 1746; for the 

K k 3 great 


and three terriers of 1706, 1707, and 1715, for the plaintiff's in- 
_ ſpection, &C, ; : 
* The plaintiffs in both cauſes replied; the defendants re- 1 
thin joined; and witneſſes were examined on both ſides ; and upon "188 
the hearing counſel, and on full debate, the court directed an iſſue 1 
eres to try the modus, as alledged in the croſs bill; and ordered val 
Dy that the cauſes ſhould ſtand over, as to all other demands, till £008 
and after the trial. $208 
bar A trial was accordingly had, and the jury found a verdict for $3128 
2 the modus, : T0 
the Tax Cour accordingly ordered the original bill to be diſ- $88 
con- miſſed, as to the tithe milk in kind, with coſts; the ſaid modus 1 
the to be eſtabliſhed; and the defendant Smalley to pay to the 1 
the plaintiffs in the croſs cauſe their coſts, in reſpect thereof, both = 2108 
faid at law and in equity, 1 
m Tang CovrT alſo ordered Death to account for the tithe of bo 
ace the agiſtment of all calves which he had, and which were not wi 
2 bred for the plough or pail; for the tithe of the agiſtment of all +58 
> other unprofitable cattle 3 for Eaſter offerings from Michaelmas L506 
* 1747, with coſts; for the tithe milk according to the modus; {! 
5 and for the compoſition of eight pounds, fifteen ſhillings a- year 4 
** from Michaelmas 1750, without coſts, F 
Taz CovgTr further ordered Rummins to account for the a | 
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| SMALL BY great tithes on Hall Farm, from Michaelmas '1750; for the 
£44 a mall tithes from his other lands from Michae/mas 1149 ; and 


4 * Contra. ach the tithe of milk according to the madur; but all without 
coſts, 


Taz Cour further ordered the original bill, as to all other 
demands, to be diſmiſſed without coſts, and the cauſe to be 
further heard upon coming in of the maſter's report. 


HAT UMFREVILLE again HiexERINeIII. 


27. Gro. 2. 
| Suffolk, 27th February 17 54+ 


The vicar of Ae. TKR bill ſtated, that the plaintiff, in the year 1720, ws 
— Scholl. ® duly preſented to the vicarage of Acton, in the county of 
of the great S Nell, and had ever ſince been lawful vicar thereof, and there. 
tithes, all the by was entitled to all tithes, oblations, obventions, aud 
ſmall tithes of offerings of right due to the vicar of the ſaid pariſh ; that by 
the pariſh, and ſome ancient endowment, or long immemorial uſage, the vicar: 
3 3 there are entitled to a moiety of all the great tithes yearly 
Afen Meadrw, ariſing therein, to all the tithes, both great and ſmall, of Ach 
and of five actes Meadow, and five acres of arable land in Varmingſield, and to al 
in Warming field, ſmall tithes in the pariſh and the titheable places thereof; that 
the defendants inſiſt, that the defendants Mary, Q. the fire 

daughters of John Drew, are entitled to the impropriate rec. 

tory of Acton; that they alſo pretend, that the ſaid rector 

contains a moiety of all tithes, both great and ſmall, ariſing 

therein; that the ſaid Drew purchaſed the ſaid rectory of T, 

Short and his wife, for one thouſand and fixty pounds; 

that by indenture, dated the twenty fixth of March 17 17, they 

granted to him the faid rectory; that he being dead, the 

faid rectory deſcended to his ſaid five daughters, as coheirs; 

that the ſaid Drew, im his life time, received a moiety 

| thereof without any interruption from the plaintiff, or any other 

vicar ; but he inſiſted, that he as vicar was entitled to 

helf the great tithes, to the tithes of Addon Meadow, and the 

ſaid five acres, and to all ſmall tithes ariſing in the pariſh, 

and that by a ferrier, taken the eighth of Afay 1706, cf 

the glebe lands. meſſuages, tenements, and portions of tithes 

inthe ſaid pariſh, 1r was PRESENTED, that the vicars of the 

faid pariſh are entirled to all ſmall tithes, 'to half the great 

tithes of the faid pariſh, to the tithes of a piece of ground ad- 

joining to Barber Heath, about five acres lying in the pariſh of 

| Creat Warming field, in the occupation of F. Upton, and to the 

tithes of Acton Meadow, otherwiſe hitting Meadow, about 

three acres and an halt in Mifford, in the occupation of Franc. 

Martin; that by another terrier, taken the nineteenth of Ju 

1716, all ſmall tithes, and an endowment of half the great 

tithes of the faid parith, the tithe of Aon Meadow, and of 
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one piece of arable land containing five acres in Warming field, in Unroxvreus 


the occupation of F. Lamb, are declared payable to the vicar 
of the ſaid pariſh ; that it had always been declared by ancient 

ons of the ſaid pariſh, as long as any one now living can 
remember, that all the ſmall tithes of the pariſh, and all tithes 
of the faid meadow and piece of arable land did always belong 
to the vicar ; that the ſaid Drew having taken out of the town 
cheſt the terrier of the pariſh, acquainted the plaintiff, who 
had married the defendant Mary, the daughter of the ſaid 
Drew, that the faid Drew was entitled to a moiety of all tithes, 
great and ſmall, in the pariſh ; that the plaintiff having been 
preſented by him to the ſaid vicarage in 1729, acquieſced 
therein, and permitted him to receive the ſame, he not being 
informed of his right to the tithes he now claims, till the death 
of the ſaid Drew, who, conſcious of his having no right to the 
ſmall tithes of the vicarage, deſcribed the ſaid rectory in his will, 
without taking notice of the ſmall tithes thereof; that the de- 
ſendants had, ſince the ſaid Drew's death, received a moiety of 
the ſmall tithes, and alſo the tithes of Adlon Meadow, and the 
ſaid five acres of arable land in Warming field, and that they 
refuſed to account with him for the ſame. 
fore prayed, that the defendants might account with the plaintiff 
for the ſaid tithes from April 1740, when they came into poſ- 
ſeſſion of the ſame ; and that the plaintiff's right to the ſaid 
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iches ſo claimed by him as aforeſaid, might be eſtabliſhed by the 


decree of this court. 


The defendant HFicteringill and others admitted the plaintiff to 
be lawful vicar of the ſaid vicarage and pariſh church of Aon, 
and, as ſuch, entitled to all tithes of right due to the vicar 
there; and faid, that by ſome ancient endowment, or long 
immemorial uſage, the vicars of the ſaid pariſh had been and 
are entitled to a moiety of all the great and ſmall tithes in the 
ſaid pariſh, but not to all the tithes of Afar Meadow, and of five 
acres of land in Warmingfield, or to all the ſmall tithes yearly 
growing in the ſaid pariſh; for that the defendants, the five 
daughters and coheirs of the ſaid Drew, were entitled to the 
impropriate rectory of Acton aforeſaid; that the ſaid rectory con- 
tained a moiety of all tithes, both great and ſmall, ariſing in the 
faid pariſh ; and they ſet forth their title to the ſame ; that the 
plaintiff, in the life-time of the ſaid Drew, and ſince his death, 
had only received a moiety of great and ſmall tithes in the pariſh, 
and never, till very lately, claimed any other tithes ariſing there; 
that by a terrier, made in 1729, and ſigned by the vicar and 
churchwardens and ſome of the principal inhabitants, all great 
and ſmall tithes in the pariſh appear to be partable in equal 
ſhares, between the vicars and impropriators; that ever ſince 
Drew's death, they and the plaintiff in right of the defendant 
Mary, had received a moiety - all the ſmall tithes of the ſaid 
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vicarage, which they inſiſted was the. impropriator's moiety ; and 
alſo a moicty of the tithes of Acton Meadow and the ſaid five 
acres in Warmingfield, which they inſiſted belonged to the impro. 
priators ; therefore they have not ſet out any account of the ſaid 
tithes ; and that the three terriers might have been preſented; 
but they denied that the rectory was deſcribed in the will of 
Drew, as in the bill is mentioned; and inſiſted, that the 
defendants the daughters of the ſaid Drew were, as impropriz. 
trixes, entitled to the moiety of the great and ſmall tithe 
ariſing in the ſaid pariſh, and to the tithe, of Aon Field, and 
of the ſaid five acres in Warming field. 


The defendant Jennens ſaid, that he was informed that Mary, 
the plaintiff's wife, and her four ſiſters, were entitled, as daughters 
of the ſaid Drew, to the ſaid rectory of Acton, which, as he 
apprehended, Contained a moiety of all tithes great and ſmall; 
that on ſuch-preſamption he had contracted with the plaintiff and 
the defendants for the purchaſe of the ſaid rectory and advowſon, 
and four acres of copyhold land,for two thouſand, eight hundred, 
and eighty pounds, in caſe the ſaid rectory contained a moiety 
as aforeſaid ; but whether the ſaid rectory contained ſuch moiety, 
or whether the plaintiff was entitled to all ſmall tithes as vicar, 
and one moiety of the great tithes in the ſaid pariſh, and the. 


tithes of Acton Meadow and the ſaid five acres in Warming field, 
he ſubmitted to the court, 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel on both 
ſides ; and a copy of a terrier of the glebe lands belonging to 
the ſaid vicarage, dated the eighth of May 1706, in the re- 
giſtry of the Biſbep of Nerwich, being offered to be read, and 
an objection by the defendant's counſel, over-ruled, and 
the copy read; a copy of another terrier, dated the nine- 
teenth of June 1706; another, dated the twenty-ſeventh of 
June 1740, offered and objected to by the defendants counſe!, 
and refuſed ; the depoſition of //. Jennens; and reading 
the anſwers, and ſeveral depoſitions; and the agreement touch- 


ing the defraying the expence of the ſuit by the deſend- 
ants; and on full debate; 


Tux Cour ordered, that as the plaintiff had not, as vicar of 
Acton, made out any title to all the ſmall tithes within the faid 
parifh, or to all the great and ſmall tithes of the ſaid five acre 
piece, and of {fn Meadow, but only to a moiety of all the great 
and ſmall tirhes, the bill ſhould ſtand diſmiſſed out of this court, 


ſo far as it related to the eſtabliſhing his right tothe ſame ; with 
coſts to be taxed, : 
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Suffolk, 18th November 1754. 


THE rector of Afb, near Sampford and Campſey, in the county The rector of 
of Suffolk, claimed all manner of tithes ariſing in the pariſh, 2 — 
particularly the tithes of corn, beans, peaſe, grain, hay, graſs, jo in 25 
clover graſs, turnips, ſheep, lambs, pigs, wool, and geeſe, in is entitled to the 
kind; and for every dairy cow having had a calf that year, great and ſmall 
threepence ; for every tenth calf, two ſhillings ; for every calf noe gy Park 
under ten being ſold, twopence; for ſuch as are killed or weaned, 4 Ag OS 
one penny; for every heifer gaſt were bud, three halfpence; for s in lieu of 
every hearth hen at Chri/tmas, ſixpence ; fruit, twopence; pigs the tithes of 
and geeſe in kind, allowing one halfpenny for ten, and to have , calves, 
but one halfpenny a-piece to ſeven ; and ſtated, that fince his in- —— 
ſtitution in the year 1751 he had enjoyed all the great and ſmall nge, and geefe, 
tithes, except ſuch ſmall tithes for which ſuch cuſtomary pay- FE 
ments were made as aforelaid, and Zafter offerings ;z that the 
defendants had, during that period, jointly occupied a farm, and 
lands therein, and had for two years wheat, rye, oats, barley, 
peaſe, and beans, growing thereon ; that about one hundred 
acres of the ſaid farm was feeding land, which had formerly 
been a park, but had not for many years then laſt paſt been uſed 
as a park, but had been parcelled out and ſeparated, and ſome of 
it mowed, and the other parts of it grazed ; that his predeceſſors 
had taken the great tithes of the ſaid farm and lands when 
plonghed and ſowed, and the tithe of hay when they were mowed, 
and an allowance for the depaſturing thereof when grazed ; 
that during the ſaid years, the defendants had cut and mowed 
from the ſaid farm, as well from that part of it which had never 
been part of the Park as from that which had been part thereof, 
great quantities of corn and grain, and had carried the ſame 
away, without ſetting out the tithes thereof, or making him any 
ſatisfaction for the ſame. The bill further ſtated, that the 
defendants, during the ſaid period, had alſo .occupied another 
farm and lands, and had cut and mowed from divers acres 
thereof natural graſs, clover graſs, and other ſorts of graſs, 
and made the ſame into hay, the tithes of which they had 
converted to their own uſe ; that they had alſo fed thereon 
divers cows which had calves, which had been ſold, killed, and 
weaned; and for which cuſtomary payments were due to the 
plaintiff as aforeſaid ; that they alſo had ſheep, which yielded 
wool and lambs ; that they alſo had ſows, pigs, geeſe, ducks, 
hens, turkies, and other poultry ; bees, wax, honey, roots, and 
herbs of all ſorts ; that they alſo had thereon horſes and mares, 
and had bred a number of colts, and fed ſundry barren and 
unprofitable cattle, and had other titheable matters. The bill 
therefore prayed, that the defendants might come to an account, 


and be compelled to pay the plaintiff the tithes then due and in 
arrear, 
The 
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The defendants admitted, that the plaintiff was then rector of 

A, and entitled to all the tithes of the pariſh, except as after. 
mentioned ; and that they had held the farms and lands men. 
tioned in the bill 3 hut, after ſetting forth the quantities of corn 
they had grown thereon, they ſaid, that abour ninety acres of the 
ſaid farm were anciently à part. wherein deer were kept; that 
the ſame had been diſparked about thirty years ago ; that the 
lands called the Park Lands had been partly tilled or mowed, 
and the reſidue thereof fed; and that the plaintiff was not 
entitled to any tithes, or any payment in lieu thereof, for the ſaid 
ninety acres ſo difparked, other than half a buck, which the 
occupiers thereof had immemorially paid to the plaintiffs prede- 
ceſſors yearly, on the twentieth of Fuly, or fo foon after as the 
ſame had been demanded, in lieu of all tithes of the faid ninety 
acres ; and that the ſaid half buck had been conſtantly accepted 
and received by the plaintiff's predeceffors, or their farmers, 
in lieu of ſuch tithes. They admitted, that fome of the 
Plaintiff*s predeceſſors had taken tithes in kind of the faid 
Park Lands ſince the ſame had been diſparked, but that ſuch 
tithes had been paid by the tenants without the knowledge or 
conſent of them or their anceſtors ; and therefore ſuch payment 
was not ſufficient to deſtroy the madus of half a buck year!y, 
the ſaid payment of the half buck being annexed to the lands, 
and not annexed to them merely as a park, And they ſaid, that 
they had made the plaintiff a ſatisfaction for all other tithes, or 
had offered him a reaſonable ſatisfaction for the ſame, 


The defendants, on behalf of themſelves and all other inhabi- 
tants of the town of, and owners and occupiers of lands in, 
Campſey 4jb, filed their eroſs bill againſt the plaintiff, ſtating, that 
in the ſaid town and pariſh there are the following immemorial 
cuſtoms : that every inhabitant of the ſaid town ſhould yearly, 
on Michoclimas Day, or ſo ſoon after as lawfully demanded, pay 
to the rector of the pariſh threepence, in lieu of the tithe tor 
every dairy milch cow having had a calfthat year ; two ſhillings, 
in lieu of the tithe for every tenth calf in one year; twopence, 
in lieu of tithe for every calf that falls under the number of ten 
being ſold ; one penny for every calf killed or weaned ; three 
halfpence for every gaſt beaſt and heifer gaſt were, and bud; a 
hearth hen, at Chriſtmas, in lieu of the tithe of all fuel burnt on 


their reſpective mefiuages or cottages ; twopence for an ancient 
garden and orchard, in lieu of tithes for ſuch garden and 


orchard ; for every ſeven or more geeſe or pigs, one pig or 
gooſe, on being allowed one halfpenny a piece to make the 
number ten ; one halfpenny a- piece for every pig or gooſe under 


ſeven, in lieu of tithe for pigs or geeſe ; and half a buck on the 


twentieth of Fuly, or ſo ſoon after as demanded, in lieu of all 
tithes ariting from the ſaid ninety acres, called the Part Land.. 


The anſwer further ſtated, that the ſaid moduſes and half 155 
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had been-conſtantly paid to the rector of the ſaid pariſh till the 
1719, when Mr. Carew, the then rector, endeavoured to 
gain to himſelf rithes in kind, by refuſing to accept the ſame, 
icularly the half buck ; that he had continued to refuſe the 
Ee until his death; and that the plaintiff in the original cauſe 
had ever ſince alfa refuſed to accept the ſame; but that the ſaid 
iahabitants and occupiers had every year ſince Carew refuſed to 
accept the ſaid maduſes made legal tenders of the ſame. The 
croſs bill therefore prayed, that an iſſue at law might be directed 
to try the validity of the ſaid maduſes, if the ſame were not 
admitted; and that the ſame might be eſtablithed, and the teſ- 
timony of their ancient witneſſes perpetuated, 


The rector admitted, that there were ſeveral and immemorial 
cuſtoms relating to the payment of tithes to the parſon of the 


pariſh, which had been allowed and regiſtered in ſeveral terriers 


returned into the court of the Biſhop of Norwich ; that the ſaid 
cuſtoms are, that all the corn tithes within the ſaid pariſh ſhall 


de paid to the rector or his tenants in their proper kinds; and he 


ſet out the cuſtom for payment of the tithes for every cow 
having had a calf, gaſt beaſt, heifer, gaſt were bud, hearth hen, 
pig, and gooſe, to be the ſame as in the croſs bill was ſet forth; 
and alſo, that twopence were payable at Eaſter for every commu- 
nicant z twopence for fruit, and for mortuaries according to the 
ſtatute ; and he ſet out what was payable for other tithes ; and 
ſaid, that the ſaid cuſtomary payments had been always ſub- 
mitted to as well by his predeceſſors as by himſelf ; and that he 
never defigned to diſpute the ſame, except as to the Park Lands. 
He alſo admitted, that the ſaid ninety acres had been anciently 
fenced in as a park ; that deer had been kept therein ; that the 
lame had been diſparked about the time mentioned in th bill; 
that they had fince been called the Part Lands; and that they 
had been either tilled, mowed, or fed; but he denied that, to 
his knowledge, the plaintiffs, their anceſtors, or tenants, had 
immemorially paid a modus of half a buck to the rectors of the 
pariſh yearly, at any time, in lieu of any tithes ariſing from the 
ſaid ninety acres; or that the ſaid half buck was at any time 
received by any of the rectors of the pariſh in lieu and ſatisfaction 
of all ſuch tithes as annually aroſe from the ſaid Park Lands; 
or that it was tendered to and accepted by the rectors of the pa- 
riſh in licu of the tithes for ſuch Park Lands till the year 1719 3 
but that if it had been yearly given, it muſt have been given as a 
preſent rather than as a modus in lieu of tithes, for that very 
little could ariſe from a park fed with deer which was titheable. 
He alſo inſiſted, that if ſuch cuſtomary payment had been made 
for the ſaid lands whilſt a park, yet that, when the ſaid lands 
were broke up, the deer deitroyed, and the park lands diſparked 
and put into tillage, ſuch payment of half-a-buck yearly for the 
laid lands when a pars mult alſo ceaſe, as from that time the 
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nature of the land was altered, and the rectors entitled to the 
tenth of all corn, hay, and other things, which had ariſen thereon 
ſince ſuch alteration. He ſaid, that he had no objection to the | 
plaintiffs perpetuating their evidence touching the payment of 
tithes, and that he was ready and willing to try the validity of 
the ſaid pretended modus of half a buck by any iſſue at law, if 
the Court ſhould think fit to order the ſame, 


The plaintiffs in both cauſes replied ; the defendants rejoined; 
and witneſſes were examined ; and upon hearing counſel for all 


parties; and reading ſeveral proofs in both cauſes ; and upon 


full debate of the matter; the Court ordered a trial to be had 
according to the rector's ſubmiſſion on the following iſſue, viz, 
«© Whether the owners or occupiers for the time being of the 
« ninety acres of land, or thereabouts, lying in the pariſh of 4, 
« near Sampford and Campſey, in the county of Suffolk, called 
« the Park Lands, heretofore inclofed and fenced round as 
« a park, and wherein deer were kept, have, for time whereof 
ct the memory of man is not to the contrary, paid, or ought to 
« have paid, a certain modus or cuſtomary payment of half a buck 
« to the rectors of the {aid pariſh, or their leſſee or leflees for 
« the time being, yearly and every year, upon the twentieth day 
« of July, or ſo ſoon after as demanded, for and in lieu of all 


« tithes yearly growing, ariſing, or renewing upon or from the 
„ ſaid ninety acres of land, or thereabouts ? and, whether ſuch 


« half buck had been conſtantly, during the time aforeſaid, 
« received and accepted, or ought to have been received and 


« accepted, by the rectors of the ſaid pariſh, or their leſſee or 


« leflees for the time being, in lieu and ſatisfaction of all ſuch 
« tithes as aforeſaid ?” The cauſe to be tried by a ſpecial jury, 
and all further directions and coſts touching the ſaid iſſue to de 
reſerved till after trial. | 


Tat CovrrT ordered the ſeveral other duet to be eſtabliſhed; 
and the deputy remembrancer to ſtate an account of what was due 
to the plaintiff in the original cauſe for the ſaid ſeveral moduſe: ; 
and alſo for the tithes of the other titheable matters demanded by 
the bill; together with the rector's coſts in both the ſaid cauſes; 
and the cauſe to be further heard on the pgſea and report, 


The Brahams, as appeared by an order made the twelfth of 
February laſt, had not proceeded to try the ſaid iſſue, although 
Biſhop had been ready to try the ſame; and a rule was granted to 
ſhew cauſe why the ſaid iflue ſhould not be taken as confeſſed by 
them; which rule, by an order made the twenty-cighth of the 
faid February, was made abſolute, no cauſe having been ſhewn ; 


and the deputy was ordered to proceed ex parte to take the 
ſaid account. 
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The depnty made his report, dated the third day of May Brnor 
inſtant; and upon reading the ſaid decree, orders, and report; again 


BuAnamMy} 


Taz Cobnr, on the thirteenth of May 1756, ordered the 9 


report to be ratified and confirmed, and the defendants to pay 
thirty- eight pounds and fivepence reported due for the ſeveral 
moduſes and tithes therein mentioned (except for the lands called 
the Park Lands) ; and all coſts in both the cauſes; and alſo 
the coſts relating to the iſſue up to this time. | 


Tas Cover alſo ordered the. iſſue to be taken as confeſſed; 
and the deputy to ſtate an account of what was due to the plain- 
tiff for the tithes which aroſe upon e Park Lands during the 
time demanded, with ſubſequent coſts relating thereto, 


Moss againſt BRYDGEs ; et e Contra. 
Somerſetſhire, 20th February 1755. 


THE bill ſtated, that the plaintiffs were owners and occupiers 2 e - 
of lands in the pariſhes of Leigh upon Mendip and Melli, in 7,541 apr Ae. 
the county of Somerſet; that the defendant Paget, for two years dip and Acts, in 
paſt, had been rector of Mells, to which Leigh is annexed, and Semrr/eflire, is 
was entitled to the glebe lands; to all tithes payable in _—_ 
kind; and to divers meduſes in ſatisfaction of tithes not payable — in kind of 
in kind; that the ſaid Paget, in the year 1751, demiſed the the lands called 
rectory to the other defendants for ſome term yet ſubliſting z 1“ Warren, 
and that the plaintiff Meſe. for all the time the defendant Paget , mom _ 
had been rector, and the other defendants his leſſees, had been, ;,, g. — . 
and then was poſſeſſed of Ram's Tenement, and thirty acres of the Four Acres, 
land within the ſaid reCtory ; that there was, by ancient cuſtom, a paddock near 
payable to the rector or his leſſee, ſeven ſhillings, at Lammas org 3 W 
yearly, as a m:dus, in ſatisfaction for all tithes of the ſaid tene- 2 * 
ment. The bill further ſtated, that oe had been, for all the 

time aforeſaid, poſſeſſed of five acres, called Small Gains, in the 

ſaid pariſh ; and that, by the like cuſtom, there had been paid at 

Lammas yearly, three ſhillings as a modus, in lieu of the tithes of 

the ſaid five acres. The bill further ſtated, that the plaintitF 

Ram was poſſeſſed of five acres of ground, called the Marren, 

and that there were four ſhillings as a like modus payable in lieu 

of the tithes thereof; that the plaintiff Hancock was poſſeſſed of 

Whitehole Cloſe and Robins's Cloſes, and that a modus of two 

ſhillings was payable for the ſame ; that the plaintiffs Smit 

were poſſeſſed of Seven and Four Acres Cloſes, and a paddock near 

Bloom's Mill, for which a modus of five ſhillings was payable 

that the plaintiff Bowles was poſſeſſed of King's Meadow, for 

which three ſhillings and eightpence were payable ; that the 

plaintiff Corniſb was poſſeſſed of eight cloſes, tor which fourteen 

{killings were payable z. aud alſo of a cloſe in YVotfer's — 

calle 
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called tbe Tyning, for which one ſhilling was payable ; and of 
7. Cloſe, for which two ſhillings and fixpence were payable; 
and Bodylandi, for which one ſhilling and ſixpence were payable; 
and Tynings, for which one ſhilling was payable z that the plain- 
tiff Biſſex was poſſeſſed of the Parſley Bed, for which three ſhillings 
and fixpence were payable ; and of Coleford Ground, for which 
ten ſhilling< we re payable that the plaintiff Treaſure was poſſeſſed 
of Temple Houſe, and fifty- ſix acres of land thereunto belonging, 
for which forty ſhillings were payable z that the ſaid modu/e 
had, time out of mind, been obſerved and paid to the rectors cf 
the ſaid rectory, their farmers and leſſees; and that no tithe in 
kind for the ſaid premiſes, or any of them, had been paid or 
before demanded. The bill, therefore prayed an injunction, and 
a diſcovery of the matters aforeſaid. | 


The defendant Paget ſaid, that he had been rector of Nell. 
from the eighth of June 17513 that the pariſh of Zeigh upon 
Mendip was achapelry parcel of and annexed to the ſaid rectory; 
that being ſeiſed thereof, and of the glebe lands, tithes, and 
hereditaments belonging thereto, he, in the ſaid year, leaſed the 
ſame to the other defendants for two hundred pounds ; and he 
denied the exiſtence of the Teveral moduſes mentioned in the 
bill, fave only that the plaintiff Corniſh bad paid twenty ſhillings 
in lieu of the tithes of his lands, as in the anfwer mentioned, 
and except only Fregbury, Bodylands, and for the two Commons; 
but whether he paid the ſame as a modus he knew not. 


The other defendants, leſſees under Paget, anſwered to the 
ſame effect. 


The rector and his leſſees filed a croſs bill againſt the plaintiffs, 


ſtating their title to the tithes in kind of the pariſhes of 


Leigh upon Mendip and Mell,; that no modus had been payable 
in fatisfaction thereof; that in 1721 the then rector raiſed the 
compoſitions of five pounds per annum, and the occupiers had 
apportioned the ſame among them in proportion to their 
eſtates; that tithes in kind had been frequently taken for all 
the ſaid lands; or if the ſame were compounded for, it was after 
the rate of four ſhillings an acre for wheat, and two ſhillings and 
fixpence for lent corn ; and prayed a full diſcovery of the 
tithes. | | | | 

The defendants ſaid, that they were occupiers of the lands and 
tenements in the bill deſcribed ; that they had neglected to ſet 
forth their tithes, or to make-any compoſition for the ſame with 
the plaintiffs z and they ſet forth the ſeveral lands, & c. occupied 


by them, and the ſeveral, medu/es payable for them, and for the 


tithes thereof ; and inſiſted, that the modyſes had been collected 
half-yearly ;z that no corn or hay had ever been tithed in kind; 
that the plaintiffs were not entitled to have or receive the ſame 
in kind, or any compoſition for the ſame, other — 
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1 before mentioned ; and that the ſaid five pounds a-year Mor 


was a voluntary contribution to the curacy. ——_ ; 


The plaintiffs in both cauſes replied ; the defendants rejoined ; * Ce. 
and witneſſes were examined in them; and upon hearing 
counſel for all parties; and reading an order, dated the 
twenty-eighth of November laſt, for reading the depoſitions in 
each cauſe, &c. ; the anſwers ; and the ſeveral proofs taken 
ſeveral accounts of tithes of the pariſh of Leigh; a book, being 
a rate of tithes for Leigh in 17213 and on full debate of the 
matter 


Tus Cour ordered the original bill to be diſmiſſed as to the 
modus of four ſhillings inſiſted on by J. Ram, in lieu of the tithes 
of five acres, called the Warren : as to the medus of two ſhillings 
inſiſted on by J. Hancock, in lieu of the tithes of two cloſes of 

round, called Whitehole and Robinss ; as to the modus of five 
ſhillings inſiſted on by the Smiths, in lieu of the tithes of two 
cloſes, called the Seven Acres and Four Acres, and x paddock 
near Blaom' : Mill; as to the modus of three ſhillings and ſix- 
pence inſiſted on by J. Biſſex, in lieu of tithes of a cloſe called 
the Parſley Bed, without coſts ; and as to all other matters with 
coſts, | 


Tut CovkrT alſo ordered the croſs bill to be diſmiſſed without 
coſts as to any demand of tithes for the lands for which the ſaid 
four ſeveral moduſes were alledged to be payable, but without pre- 
judice to the demand of the plaintiffs in the croſs bill of tithes in 
kind for the ſaid lands; and the defendants in the croſs cauſe to 
account for all tithes, both great and ſmall, which they had on all 
other lands by them occupied in the pariſhes of Leigh upon 
Mendip and Melli, with coſts to be taxed. 


On the fourteenth of Fuly 1756, the report was confirmed, 
and payment ordered 'of what was reported due. 


CRABB againſt MooRE. | _ Trau, 
29. GEO. 2. 
Dorſetfhire; 10th December 1755. 1 


THE rector of Child Oteford Inferior, in the county of Dorſet, The rector of 

claimed all the tithes of the pariſh, both great and ſmall ; C,’ 0i:ford, in 
and ſtated, that the defendant occupied a quantity of graſs nn 
paſture, and, to defraud him of the tithes thereof, had, during yr mars mt or 


k giſtment, calves, 
the laſt year, laid it up for a ſhorter time than uſual, and taken milk, of cattle 
from it a ſmall crop of hay, in order to avoid paying any tithe of fed and bred on 
the after-paſture bo the reſt of the year; that he had alſo * e . 
fed in the winter half year great numbers of ſheep, lambs, and e — 3 
lean cattle, both of his own and of other perſons, for the tithes certain paſture 


of which he lad refuſed to account; that he had alſo kept a 1 _ 
the plainutf 
charged had been fraudulentiy laid up to avcid pay ing tithes of the after paſture, 
number 
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number of milch cows, heifers, and calves, for which he had 


' refuſed to pay tithes, ; | 


The defenlant The defendant ſaid, that there were two rectories in Child 
ſays, that there Obeford, the one called Child Okeford Superior, or the Upper Par. 


are two recto- 


ries 3 


Jenage, and the other Child Okeford Inferior, or the Lower Par- 
ſonage, and only one church for both, at which the rectors, when 
the rectories were held by different perſons, uſed to officiate 
alternately z that the plaintiff was rector of Chiu Okbeferd + 
Inferior ; that the plaintiff's brother was rector of Child Okeford 


Superior; but that the plaintiff had always received the tithes 


that he laid up 
hisgraſs grounds 
at the uſual 
times 3 


that he agiſted 
ewes and ſheep 
thereon, and fed 
them with the 
hay; 


that no tithes 
are due for ſuch 


agiſtment ; 


but he tenders 
28. for the tithes 
of the lambs ; 


that 4d. a cow, 
and 3d. a heifer, 
are due in lieu cf 
tithe milk ; 


and tenders the 
Game ; 


thereof; that the plaintiff's father having been many years 
rector of both the ſaid rectories, the defendant, from the long 
unity of poſſeſſion, knew not to which of the preſent rectors the 
tithes of the lands in the ſaid pariſh belonged. The anſwer fur. 
ther ſtated, that the defendant had always lived in the faid pariſh, 
and during the ſaid year had occupied a ſmall eſtate of his own, 
and ſeveral meadow, paſture grounds, and commons of paſture, 
which were uſed for dairy cows, heifers, and young cattle breed- 
ing up for the dairy ; for feeding a few ſheep in winter, and in 
mowing for hay; but he denied that he had laid up any of the 

{s-grounds for a ſhorter time than uſual, with a view to de- 
Fraud the plaintiff; and he ſet out the names of the fields and 
quantities of acres which he had mowed ; and averred, that the 
plaintiff had taken the tithes in kind, He alſo ſaid, that he and 
others had laid up their meadows ſooner or later as they had 
occaſion, according to the ſeaſon z and he ſet forth the number 
of lean cattle he had in the ſaid year breeding up for the dairy; 
the number of lambs, and how many ſheep and lambs he had 
agiſted duringthe winter; the hog-ſheep that had been kept in the 
hay grounds; the quantity of haythat had been mowed thereon, 
and the number of ewes that had been particularly kept in the 
mowed grounds and in the paſture grounds; and ſaid, that they 
had been fed all the time with the hay. He admitted, that he 
had not paid tithes for ſuch lean cattle, ſheep, and lambs; and 
ſaid, that he did not believe it had ever been done, or that it was 
due, nor had the plaintiff ever demanded the ſame ; and 
he tendered two ſhillings for the paſture of the ſheep kept on the 
grounds which had not been mowed, with coſts. He allo ſ.id, 
that he had milked ſeveral cows and heifers in the ſaid pariſh, 
and had never heard that tithe milk was everpaid or demanded, 
for that a modus of fourpence for every milch cow, and threepence 
for every heifer, had been yearly paid to the rectors, for time 
immemorial, in lieu of all tithe milk ; and that he tendered five 
ſhillings and ninepence, viz. fourpence a-piece for his twelve 
cows, and threepence a-piece for his ſeven heifers, on the fifth of 
May 1752, for the tithe milk. He admitted that he had taken 


in a quantity of ſheep to agiſt; but inſiſted, that no tithes had 


ever been paid for ſuch agiſtment. He alſo ſtated, that after ” 
gr 


— 
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fs was mowed, he uſually laid up his grounds for fix weeks, 
and then turned in his cattle, and after ſome time changed them 
of courſe into other freſh paſtures till the grounds were laid up 
ain for hay, which was the general courſe of huſbandry in the 
country, but had never heard that the tithe of after-graſs had 
ever been demanded or paid; that the after- graſs was worth five 
ſhillings or five ſhillings and ſixpence an acre z but that it would 
be leſs if the hay was not ſpent thereon. He alſo ſaid, that there 
was a /tinted common in the pariſh from the third of May to the 
tenth of December; that the rector had a right to feed a 
certain number of beaſts thereon in lieu of all tithes ariſin 
in the ſaid common, which was held to be in lieu of all tithe 
of cattle or ſheep fed there, or for calves or lambs dropped 
there; and that none of the rectors were entitled to the calves 
that fell there, or had ever demanded the ſame. He faid, that he 
did not know, that the parith had ever obliged the plaintiff to 
keep a bull on the ſaid common, but that he had been, informed 
by ancient people that each of the rectors ought to keep a bull 
in the pariſh for the uſe of all the milch kind there: and he ſet 
forth the value of his titheable rpatters and tenders, 


The plaintiff replied ; the defendant rejoined 3 and witneſſes 
were examined on both ſides ; and upon hearing counſel on both 
tides ; and reading the anſwer relating to the ſheep and lambs 3 
and on offering to read the depoſitions of C. Burris, which was 
objected to, but it appearing that he had been crofs examined 
for the plaintiff the objeftion was over-ruled ; and ſeveral de - 
politions z and on full debate; 


Tur CourT directed an ijflue; © Whether, for the time 
« whereof the memory of man is not to the contrary, there hath 
« been paid and payable yearly, by every occupier of land 
te depaſturing milch cows or heifers milked within the pariſia 
« of Child Obef:rd to the parſons or rectors of the ſaid pariſh, 
« their leſſee or leſſees, for the time being, a modus of fourpence 
« for every milch cow, and another med:zs of threepence for 
« every heiter milked within the ſaid pariſh 3 and whether ſuch 
« modes reſpectively have yearly, for all the time aforeſaid, 
te been taken and accepted, or ought to have been taken and 
« accepted, by the parſons or rectors of the ſaid pariſh, their 
« leflee or lefices for the time being, in lieu and full fatisfaftion 
of all tithe of milk ariſing from ſuch cows and heiters re- 
« ſpectively,” 


that the rectot 
had a right to 
feed a certain 
number of cattle 
on the Common, 
in lieu of the 
tithes thereof; 


that the reQor is 
obliged to keep 
a bull therecn. 


The cauſe 
he ard. 


Iſfucs directed 
to try the mo- 
diuſes as to cbwy 
and heifers; 


Taz Cour further ordered the deputy to take an account of The tithes of 


what was due to the plaintiff from the defendant for his calves 
fallen on the common, and to tax the plaintiff his colts of this 
luit, ſo far as relates thereto ; and alſo for the value of the agiſt- 
ment tithe of the twenty ewe ſheep depaſtured on the detcnd- 
ant's farm during the time demanded by the bill; the coſts as 
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calves bred on 
the Common de- 
creed. 

The tithes of 
ewe ſheep f. d 
on the farm de. 
creed, 
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Cn — to the tithe of ewe ſheep to be reſerved till the further hearing * 
agai | 
_— of the cauſe. | | du 
The a of The plaintiff conſented to accept the tender of two flillling tra 
ps tithe for the tithe of lambs, and the ſame was ordered to be paid ha 
lambs a-cepted, : 0 LS % a 

accordingly, together with the plaintiff's coſts in reſpect theres in 
to the time of filing his anſwer. an 
: 7 1 at 
= bill as — Tat Count alſo ordered the bill, fo far as it related to the = 
—— charge of fraud in the defendant's not laying up his ground x fo 
laying up the the uſual time, and of agiſtment tithe, and alſo to the deman{ 75 
graſs grounds of agiſtment tithes (except for calves fallen on the aforeſad thi 
Gifmifſed. common and the twenty ewe ſheep and lambs aforementioned) gx 
to be diſmiſſed, with coſts to be taxed. as 
A verdict found The ſaid trial was accordingly had, and a verdict given forthe bo 
in favour of the defendant z but by an order made the twenty-firſt of % lf, int 
eiu. new trial was ordered to be had before a ſpecial jury, upon Th 
payment of coſts, and a verdict was again given for the defend. Wu 
ant upon both the iſſues. On the fifth of December 1757, the ſo 
cauſe came on for further directions on the ; and upon ant 
reading the decree and poſ/ea ; and hearing counſel on bot pa! 
ſides ; i 5 
: i 

Tithe milk de- TR Cour ordered the bill, ſo far as the ſame related to the 
_— ac: o ding tithe of milk ariſing from cows and heifers milked in the parik e 
n Ckeferd, to be diſmiſſed, with colts both at law and un we 
this court, ſta 
PARKER, Chief Bars, wh 
SMYTHE, Baran, 87 
ADAMS, Baron. ne? 
F Nip 
Hitany TAN KIRSHAW ga Is LES. * 
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g T orkſhire, gth February 1756. bet 
; 12 . ine 
The vicar of THE plaintiff, as vicar of the vicarage and pariſh- church & oy 
Leds, * _ Leeds, in the county of Nork, claimed all tithes, both gre: 1 
_ a —_ and ſmall, except of corn, grain, hay (a), and the tithes of ue bi 
fold and eaten off Mills in the townſhip of Leeds; all offerings, oblations, 1% 15 
the lands by the Other eccleſiaſtical dues and duties, particularly the tithes d ny 
Cattle of the pur- its 
Chaſer, (a) In the caſe of Ain v. Clarke, the corn tithes of the ſaid farm, In: 3 
hich came before the court of exche- in Covar, on reading the dete my 
Auer on the 18th of June 1696, the aut's anſwers, and the defendant: us bu! 
Plaintiff, as leſſee of the tithes of corn attending the hearing of the can, thr 

and grain in the tithing of ZBe-fcn, in decrced them, on the th of July 1036 
the pariſh of Zeeds, under the Ear! of to account for the ſaid tithes ; aud © cl 
Burlington, who was leſſee of the retory the gth of November following, '' the 
under the dean and chapter of Chris deputy's report of the goth of Oct tie! 
Church, in Oxford, prayed a diſcovery preceding w2s ratified and confirmec- : 
and payment of the tithes of corn aud ut fee Ralph Thoreſby's Hiſtory ot en: 
grain which the defendants had had on Church of Lu, publiſhed in the 344 on 
a farm called Catt Beeffon, in the faid 1724, reſpecting the tithes of ih Pol. 


tithing, in the year 1694 The de- 
fendants. pretended, that there was a 
mods; of ten ſhillings a- year in lieu of 


grain, and hay of this pariſa, page se 
and 111. 


potatory 
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potatoes, turnips, rape, and other ſeeds, and alſo the tithes 
during the vacancy of the vicarage, while it was under ſequeſ- 
tration. The bill ſtated, that the defendants ſes and Hanſon 
had occupied, for ſeven years paſt, diſtinct meſſuages and lands 
in the pariſh ; that they had ſown thereon potatoes, turnips, 
and rape feed; that they had kept barren and unprofitable 
cattle on their ſaid grounds ; and that they had agiſted them on 
turnips, for which tliey refuſed to pay tithes. except when 
ſevered ; that the defendants Barker and others had bought the 
ſaid turnips growing upon the lands of the ſaid es and Hanſon ; 
that they had eaten ſuch turnips ſo growing with their ſheep and 
cattle ; and that they ought to pay tithes for the ſame, though 
they never farmed the land whereon ſuch turnips grew, but had 
bought the ſame of the other defendants, and had no greater 


intereſt in the ſaid land than in eating the faid turnips thereon. 


The bill therefore prayed; that the ſaid defendants might account 
with the plaintitt for all the ſaid tithes, and other dues and duties 
ſo grown due to the plaintilf, and payable by them as aforeſaid 
and that the defendants, and each and every of them, might 
pay to the ſaid plaintiff what, on a fair and juſt account to be 
taken of the ſaid tithes; dues, and duties, ſhould appear to be 
due to him, 


The defendants es and Parſon admitted, that the vicar was 
well entitled to all tithes, eccleſiaſtical dues, and payments, as 
ſtated in the bill, except the tithe herbage and the tithe of turnips 
which had been eaten by cattle or ſheep as herbage upon the 
gtound where ſuch turnips grew; and ſaid, that the vicars had 
never received or demanded any tithe herbage of graſs or of tur- 
nips eaten onthe ground, or any modzvs, compoſition, or payment 
in lieu thereof; that on the death of Mr. Coot/on, the laſt incum- 
bent, ſequeſlrators were appointed until the pre:ent vicar's 
induction; and that he was entitled to ſuch tithes and dues 
as belonged to the vicarage during ſuch vacancy ; but that the 
tithe herbage of turnips was a new claim. They alſo ſaid, that 
by the cuſtom of the parith for time immemorial the pariſhioners 
had gone to the vicir about Eater, and acccunted for their 
tithes ; that the preſent pariſhioners had zccounted with the 
preſent vicar for their tithes at Zu//er 1752; that he then 
inſiſted upon the tithe of turnips eaten with cattle and ſheep, 
but that they had refuſed to pay the fame, as they had let their 
turnips to other perſons to be eaten off the ground by ſheep and 
other cattle z that for the year 1753 they had offered the plaintiff 
their tithes, which he had refuſed to accept without the aforeſaid 
tithe of turnips z and therefore they made tenders for the ſame z 
nd they denied that any tithes for herbage or for turnips eaten 
on the ground were due to the plaintiff, or any modus or com- 
polition for the fame; 
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1si 88, 


The d$&fendants 
Ille. and Hanſori 
lay, that they 
ſ>wedtheir lands 
withturnips,and 
let them to the 
other Cefendants 
to be cat off the 
ground by ſheep 
and other cat- 
tle ; ant there= 
fore if any tithes 
were due for the 
ſame, that ſuch 
t thes ought to 
be paid by the 
purchaſer of the 
Turnip»s 
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vered ther by 


516 


K1ntnaw 


againſt 


IsL es. 


Illes inſiſts on a 
modus of 16d. an 
acre in lieu of 
tithe herbage 
and turnips eat- 
en off the land. 


Harn inſiſts on 
a modus of 108. 
a year in lieu of 
tithe hay and 
herbage 3 and 
that the catag: 
ol turnips is co- 


They alſo ſay, 
that they did not 
feed any of their 
own catt e on the 
ſaid turnips. 


DECREES IN TITHE CAUSES 


The defendant Jes inſiſted upon an ancient modus or 
preſcriptive payment of ſixteenpence an acre, which, he ſaid, 
had, for time immemorial, been payable every year by the 
owners and occupicrs of his farm in Potter Nexwton and others 
there, and which had been yearly paid to the Earl of Burlington, 
as impropriator of the rectory of Leeds, in lieu of tithe hay 
arifing on the ſaid premiſes, and alſo of the tithe herbage thereof; 
and that turnips eaten on the ground by cattle was of the nature 
of herbage, and covered by ſuch modus, and not payable in kind, 
either to the rector or to the vicar of the ſaid pariſh. 


The defendant Hann infiſted, that there was an ancient 
modus of ten ſhillings a- year immemorially paid by the owners 
and occupiers of lands and tenements in the townſhip and con- 
ſtablery of Chapel Al erlon, in the pariſh of Leeds. in which his 
lands lay; that the faid modus was paid once in every fix years 


to the Harl of Burlington, as impropriator of the ſaid rectory, 


in lieu of tithe hay and herbage : and he inſiſted, that the eatage 
of turnips was covered by the ſaid modus. 


The defendants Irs and Hanſon further ſaid, that all the 


grounds they had ſown with turnips were let with the turnips 


to be eaten off by cattle and ſheep ;z and that they agiſted none 
of their own; and therefore they ſubmitted, that thoſe per- 
ſons to whom the turnips were let, and not the occupiers, 
ought to pay the tithe thereof, if any was due, which, as they 


did not admit, they had not kept any account of till Eaſter 17523 


They deny the 
exiſterce of o- 
ther moduſes, 


The defendants 
Barker and Sber- 
wood lay, they 
are butchers and 
partners; that 
they bought the 
turnips of the 
other defend» 
ant. 


and they ſet forth the number of acres they rented; how many 
they had ſown with turnips; the quantities and values thereof; 
and the values of the tithes. 


The defendants alſo faid, that the ſaid adiſer had been paid 
for their ſaid farms immemorially to the Earl of Burlington and 
his anceſtors, or to their leſſees; and they denied all knowledge 
that ſivepence for every dwelling-houſe within zhe Bars of the 
town of Leeds, or threepence for every one without, or twopence 
for every garden, or twopence for every perſon reſiant above 
fixteen years of age within the pariſh, or a penny for every 
offering, were due to the plaintiff; but they ſaid, that they be- 
lieved he might have a right to ſuch payments. 


The defendants Barker and Sherwood ſaid, that they were but. 
chers and partners in trade, and had for ſeveral years paſt bought 
of the detendant Hanſon ſeveral quantities of turnips growing 
upon the lands, but that they could not ſet forth the quantities 
or number of acres, or what price they had paid for the ſame; 
and that, by agreement, they were obliged to cat the ſaid turnips 
upon the ground with ſheep and cattle till eat up, and no longeT, 
which generally happened about March; that they did not be- 
tieve that by any law, uſage, or cuſtom, the purchaſer was obliged 
to pay any tithe in kind of ſuch turnips, or any pecuniarf 

ſatisfactica 
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ſatisfaction in lieu thereof, to the vicar of Leeds; and they Kresnau 
ſubmitted to the Court, that the ſame ought to be paid by the Pp 
tenants oF occupiers of the land on which ſuch turnips grew, 3 


and who had fold the ſame to the ſaid defendants, 


The defendant Thompſon ſaid, that he had for the ſaid years The defendant 
agreed with Hanſon and J/es for the eatage of ſeveral acres of — lays the 
turnips, in the ſame manner as the other defendants, ; 


The plaintiff replied z the defendants rejoined ; and witneſſes An objeRion 
were examined on the part of the plaintiff and the defendants that the impro- 
Ile and Hanſon 3 and upon hearing counſel, the defendant's ay oy 
counſel objected to the plaintiff proceeding further in the 9 : 
hearing of his cauſe, for that the impropriator of the great tithes 
was no party to this ſuit 3 but on hearing counſel on both ſides, 
the Court over-ruled the objection, 


And upon reading, for the plaintiff, an indenture dated the The evidence 
twenty-ſeventh of September 1676, tigned Burlington and Cork, read. 
and the fchedule annexed thereto z a book beginning 1730, 
being a late vicar's tithing table of the parith ; and reading 
ſeveral depoſitions for the dctendants 3 | 


Tae CovkT ordered the defendants er and Hauen to Ms and IEab¹ 
account for the ſeveral titheable matters and things demanded ordered tO pay 


by * faid bill; and pay the p/aintit? his coſts of this ſuit, to be 3 _ 
tIXC 5 5 


Tas Cour further ordered the bill to be diſmiſſed as to the The bill dif ic. 
other defendants, with coſts to be taxed, which are to be paid ſed withe tts as 
them by the plaintiff, and the defendants es and Faryjor are to eee, ange 

. . , * 
repay the plaintiff the ſame. fo 

Tax Covar further ordered the defendant Thompſon to pay to Thompſon order- 
the plaintiff ſuch coſts for the fevcral other matters and things ed to pay colts, 
ſet forth in his anfwer, which were not required to be fet 
forth by the bill, and which coſts the deputy remembrancer is 
to tax. 


The deputy made his report, dated the thirtieth day of June The report con» 
laſt z and on the ſeventh of 7:{; 1757, it was ratified and con- func 
firmed, with ſubſequent coſts ; and the defendants es and 
Hanſon ordered to pay to the plaintitF the ſeveral ſums reported 
due for their ſeveral titheable matters and things ariſing on 
the lands in their poſeiion in the pariſh of Leeds, with their 
taxed Colts, 
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The dean and 
chapter of Rip» 
gon, in Tor Ire, 
are entitled to an 
annuity from the 
owner of the 
tithes of Moni. 


ton, Eaſtwich, 
Weſtwick, and 
Eoin 


PECREES IN TITHE CAUSES 


Tux DzAu axd CnATTERor Rivpow again} Hixny, 
Yorkſhire, 23d February 1156. 


TH bill ſtated, that Fames ile Firſt, by letters patent dated 
> the eighth af June, in the fifth year of his reign, granted 
to the dean and chapter of the collegiate church of Rippon, and 
their ſucceſſors for ever, one annuity or yearly rent of three 
hundred and forty-ſeven pounds to be iſſuing, inter alia in the 
ſaid letters patent particularly mentioned, out of all the late 
prebend of Ancheton, otherwiſe Meultan (the lands, tenement, 
and hereditaments by the ſaid letters patent given and granted to 
them only excepted), and payable yearly at Michaelmas and Lady 
Day by equal portions z that the tithes of grain, hay, and lambs, 
ariſing in Monkton, Eaſtavick, Weſtwick, and Eve/?on, were parcel 
of the ſaid late prebend of Monkton, parcel of the poſſoſſions of 
the collegiate church of Rippen; that after making the faid 
letters patent, his ſaid majeſty Xing James the Firft and his 
ſucceſſors did grant all and ſingular the premiſes out of which 
the ſaid annuity did iflue to divers perſons and their heirs 
that the ſaid premiſes had ſince been diyided and ſubdivided 
amongſt great numbers of perſons, and been held and enjoyed 
ſubject to the ſaid annuity payable to the plaintiffs ; that about 
the year 1660, the ſaid tithes of grain, hay, wool, and lamb 
ariſing in Monkton, Ea//wwick, Mſtwicb, and Eveſlon, by virtue 
of letters patent from his faid majeſty and divers meine convey. 
ances, veſted in John Coke, who had held and enjoyed the ſame 
from the year 1660 to his death; that after his death, they 
came to his eldeſt fon and heir at law, who had held the fame to 
his death in the year 1741; that from the making of the ſaid 
letters patent firſt mentioned to the year 1741, the plaintity 
had conſtantly and regularly received the faid annuiry by and 
out of the premiſes chargeable with the ſame, and are entitled :9 
receive the ſame out of all or any part thereof ; that the premiſes, 
out of which the ſame iſſues, having been granted by Tas 
CROWN to divers perſons, the plaintitfs had received the fail 
annuity from the owners of the ſaid premiſes in certain propor- 
tions; that from the year 1660 to 1741 the faid plaintiffs had 
yearly received from the Cooles family, inreſpect of the ſaid tithes 
of Monkton, Qc. nineteen pounds, nine ſhillings, and twopence, 
as for their part and proportion of the ſaid annuity. ; that from 
the year 1741 to 1751, all the faid annuity, except ninctecn 
unds, nine ſhillings, and twopence, had been paid to the 
plaintitts by the ſeveral occupiers of the premiſes chargeable 
with the ſame ; but that the defendants refuſed the payment of 
the ſame under ſeveral pretences. The bill therefore prayed, 
that the defendants might be decreed to pay the arrears and the 
growing payments thereof for the future to the plaintiffs. 


The 
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The defendant Hinde ſaid, that he believed that the plaintiffs T IDE ANA 


wereentitled to the yearly rent of nineteen pounds, nine ſhillings, 
and twopence, iſſuing out of the great tithes ariſing within 
Biſbep Monkton, Sc. as aforeſaid z and that to the year 1741, 


they had received the ſame from the owners of the ſaid tithes ; - 


but whether they became entitled to ſuch rent by letters patent 
he knew not; that about eighteen years ago he purchaſed of 
the Cole family the reverſion in fee of the tithes of Monkton 
and Eveſton ; that the ſaid F. Coke was alſo owner of the eſtate 
and tithes of Eaftwick and Weſtwick, and that the defendant 
Thampſon had purchaſed the ſame ; but that he had never heard 
that the ſaid F. Coote was owner of the tithes of Markinji:ld. 
He further ſaid, that he believed that the Cooke family, while 
they were in poſſeſſion of the ſaid tithes (except the tithes of 
Markinfie!d), did always pay the faid rent to the plaintiffs and 
their predeceſſors ; but that he knew not how they came to pay 
the tithes of Markinfield ; that the eſtate and tithes of Mar- 
linfield and Biſhop Monkton now belonged, and for many years 
pait had belonged to the Duke of Bridgewater, or to ſome 
of bis family. He further ſaid, that he could not ſet forth the 
true yearly value of the tithes of Eaftwvick, Weſtwick, and 
Markinfield, but believed that they might be of equal value with 
thoſe of Biſhop Monkton and Eve/lon, being ſixty pounds. He 
further ſaid, that he became entitled to the tithes of Br/hop 
/fankton and Eveſton about Aoril 1741; and he denied that he 
had pretended that the plaintiffs were not entitled to any rent 
out of the ſaid tithes, or that he had made any agreement with 
the Cock family reſpecting the ſaid tithes; but he inſiſted, that 
he ought only to pay his proportionable part of the rent of 
the faid tithes of Biſhop Mention and Eveſion ; and ſaid, that he 
had always been ready and willing to pay ſuch proportion - 
able rent for the faid tithes ſince he came into poſſeſſion 
thereof, : 


The defendant Thompſon ſaid, that he knew not, but had 
heard, that by letters patent from James the Firſt the plaintiffs 
were entitled to the yearly rent of nineteen pounds, nine 
ſhillings, and twopence, and that the ſame was iſſuing out of the 
great tithes ariſing within the ſame, or one of the townthips of 
Biſhip Montton, Eaſt wick, Markinjicid, and Eveſten ; but that he 
believed the ſame was payable out of the tithes ariſing within 
Biſbop Monkton only; and that the plaintiffs had, for many years, 
given receipts for the ſame, as iſſuing and payable out of Biſhop 
Aonkten, and that it is atlefſed or charged to the land tax 
and other rates thereip. He further ſaid, that he believed the 
defendant Hinde had bcen, for ten years paſt, in poſſeſſion of the 
tithes of Biſhop Menktin and Evefton, and alſo of Zaftwick and 
Weſtwick ;, that all the ſaid rent, upon ſale of the ſaid eſtates 
and tithes, had continued chargeable upon and to be paid from 

L14 thenceforth 
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TxzDx4avays thenceforth out of the ſaid tithes . of Bi/bop Monkton ; that 


HAPTER or 
Rir rom 


ag ainſt 
Funes 


after Hinge came into poſſeſſion thereof, he actually paid the 
plaintiffs the ſaid annual rent for a year and an half, who gate 
receipts to him for the ſame ; that he afterwards, by leaſe and 
releaſe dated the nincteenth and twentieth of March 1743, 
purchaſed of . Coke the ſaid eſtates of Ea/twick and V eftwick 
including all the tithes thereof, for ſix thouſand one hundred 
pounds, and was then aſſured, that he purchaſed the' ſams 
totally freed of all claimy and demands in reſpect of the ſaid 
yearly rent, and which he was aſſured was payable our of 
the tithes af Biſhop Mrnkton only, and not from any other eſtate 
of Mr. C:ke or his anceſtors; and that he had never heard, 
fave by the bill, that any of the anceſtors of the ſaid Cal 
were owners of or entitled to the tithes of Markinfeeld : He 
therefore ſubmitted to the Court, that he was not liable to the 
payment of apy part of the ſaid rent, 


The plaintiff replied z the defendant rejoined ; and witneſſes 


; were examined on both ſides; and upon hearing counſel for 


the plaintiffs ; | 

The defendant Hide counſel objected, that the pro- 
prietors and owners of the other parts of the eſtate ſubject to the 
payment of the rent of nineteen pounds, nine {hillings, and two- 
pence, ought to have been made parties; but on hearing coun- 
ſel in anſwer, the objection was over- ruled. 


And on reading, on the plaintiffs behalf, the grant from 
James the Firſt, in the fifth year of his reign, to the dean and 
chapter of Rippon, of the annual rent of three hundred and 
forty-ſeven pounds out of the lands therein mentioned; 
a copy of an indenture dated the twenty- eighth of CAcber 1661, 
in the twentieth year of King Charles the Firſt, between Rcbert 
Dyke and Sir Charles Egerton; an exhibition, being an abſtract 
of Ar. Cooke's title to the eſtate of Monlton, with the ſuper- 
ſcription thereon, ſigned V. Hinde, the twenty-eighth of pri 
1734 3 the ſeveral depoſitions z the receipts beginning the 
eighteenth of May 1682, and _ 1742; the ſeveral en. 
tries in a book, being receipts; an aſſeſſment of the land tax 
for Bifſhip Mentton; an indenture dated the twenty-ferenth 
of May, in the ſeventh year of James the Fir/?, between 
Merris and Phillips and T. Dyle; and on full debate ol the 
matter; 1 | | 


Tn CovrT ordered the defendants to account before the 
deputy for the arrears of the rent of nineteen pounds, nine 
ſhillings, and twopence, demanded by the bill, with their coſi: 
of this ſuit to this time to be taxed. Subſequent coſts and 
further directions to be reſerved till after the report. 
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SUMNER againſt WicGcin. Hitany Ten 
29. Gro: 2. 


Yorkſhire, 25th February 1756. 


T* plaintiff Sumner, as rector of Ca/7leford, in the county of The rector of 
York, and the plaintiff Brown as his leſſee, claimed the tithe Cafl/ord, in 
of the ſecond crop of clover hay got from a parcel of incloſed 1 
ground within the pariſh, called the Farr Carr Che. ohms of 


clover hay cut by the defendant on Farr Carr Claſe in the year 1753, 


The defendant admitted, that he was the occupier of Farr The def:ndant 
Carr Cliſe; that in the year 17 2 he had ſowed the ſame with Amit that * 
clover, and in 1753 had mowed it, and taken two crops of 3 
clover hay therefrom, without paying any tithe in kind for the a tx te 
ſame z and inſiſted, that every occupier of grounds within the ſaid of 1s. a year 
pariſh and rectory of Caſle rd (except of certain grounds called . for all 
Hardwick Roods or Pierpoint Tithe, the Demeſne Lands, Halliwells, 2 1 
and Caſtlefard Ingt) had immemorially paid, at Chri/tmas yearly, lieu of all Story 
or as ſoon after as demanded, to the owner of the ſaid rectory, ner of tithe hay ; 
or his leſſee, a modus of one ſhilling an acre of ſuch ancient zd that dez 
grounds, when uſed for meadow, and ſo in proportion for any — 2 
greater or leſs quantity than an acre, for and in lieu and in full ; 
ſatisfaction of all manner of tithe hay ariſing from the ſaid 
grounds and every part thereof, except as aforeſaid z and that 
clover hay was conſidered as hay, and therefore included in the 
ſa;d modus. 


Tax CourT, upon hearing counſel, and reading the anſwers, The defendant 
and the ſeveral proofs in the cauſe, and on full debate, ordered decreed to pay 
the defendant to account with the plaintiff Brown for the tithe — rs * 
of his ſecond crop of clover hay grown upon the Farr Carr Cliſe ce. 3 


in 1753, and to pay the plaintiffs their coſts of ſuit. colts. 


| (a) An entry of a terrier in the to he read, and objected to, and re- 
pariſh regiſter of the glebe lands, &c. fuſed. 
of the rectory of CH, was offered 


Bur rox again? HoLDEN. Hre ane Tanna 
29. Gro. 2. 
: Suffolk, 26th February 1756. 


T. HE bill ſtated, that the plaintiff, in June 1751, was inſtituted The reger of 

and inducted into the pariſh-church and rectory of Herring- Herring jwell, in 
Fee!l, in the county of Suffs/k, and. as rector thereof, was entitled 3 —_ 
to all tithes of corn, grain, hay, wool, and all other great and ſmall hc; oi the pa- 
tithes ariſing in the pariſh, or to ſome compoſition in lieu thereof; riſh, and to the 
that there were two manors in the pariſh aCjoining to each tithes of the 
other, called Herring ſwell Farm, or Hall Farm, and Blunt's _ Pig 
on the Sheep Walks, and of the rabbits bred in the Murren belonging to Hall's Farm; but he is only 
entitled to the third part of the tithes of corn and grain of ſuch lands belonging to the many of 
Herr ing ſwell as were formerly parcel of the poſſeſſions cf the abbey of Bury Saint Edmunds. 
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PECREES IN TITHE CAUSES 


Manor; that both the ſaid manors then belonged to the defend. 
ant Halden; that he had then demiſed to the ſame the defendant 
Trowell; and that the quantities of land therein were { 
blended together, that he could not diſtinguiſh the lands which 
belonged reſpectively to each manor ; that the former rector 
had compounded with the owners of the ſaid manor, and agreed 
to accept annually ſeventy-five pounds in lieu of the tithes 
thereof ; that in the year 1752 he attempted- to take the tithes 
of the ſaid lands, but the defendants prevented him from fa 
doing, and ſet out only a thirtieth part of their whole crop 
inſtead of the tenth part thereof; that the defendant Trewel! in 
the ſaid year ploughed and ſowed the greater part of his lands, 
and had abundant crops of hay, corn, and grain therefrom, the 
tithes of which would have amounted to one hundred and lifty 
pounds; that the defendants pretended that he was only entitled 
to the thirtieth ſheaf or ſhock of corn, and not to any other 
tithes in kind, The bill therefore prayed, that the defendants 
might diſtinguiſh the reſpective lands belonging to each manor ; 
deferibe the boundaries thereof; and come to an account with 
the plaintiff, and pay him what ſhould appear to be due to him 
for all their tithes of corn, grain, and other titheable matters 
mentioned in the bill, or which they had on their ſaid 
grounds. 


The deſendant Trowell admitted that the plaintiff was lawful 
rector of the pariſh, and entitled to ſuch tithes as former recto:s 
had received. He alſo admitted, that he occupied the manar ef 
Herring feell, conſiſting of an bouſe, garden, three hundred and 
forty-ſix-acres of land, ſeveral ſheep-walks, and a warren ; 
but denied that he had ever broke or ploughed up any part of 
the ſaid ſheep-walks. He ſaid, that the rector was entitled to 
the tithes of wool and lambs fed and depaſtured on the ſaid 
ſheep-walks ; but that when ſuch ſheep-walks were broken up, 
and converted into tillage, the rector was only entitled to the 
thirtieth part of ſuch corn or grain as aroſe therefrom ; that that 
was the rate of tithes paid by other landholders in the ſaid manor ; 
and that the tithes of wool and lambs were not leſſened on that 
2ccount. He admitted, that former reCtors had ſometimes agreed 
with the tenants of the ſaid manor for a ſum of money in lieu of 
all tithes 3 but ſaid, that ſuch agreement had been made upon a 
calculation that the rector was only entitled to the thirtieth 
part of corn and grain within the manor, and on the lands and 
demeſnes thereto belonging. He alſo admitted, that in the year 
1752 he had taken his corn and prain off the ſaid lands, after 
ſetting out and leaving the thirtieth part thereof for the uſe of 
the rector; that of all the lands in the ſaid pariſh, except ſuch 
lands and the demeſnes as belonged to Hall Farm, he had ict 


cout and left for the plaintiffa tenth part of his corn and grain. 


He alſo ſaid, that in the ſaid year he had occupied fix hundred 
acres, 
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acres, beſides the meadow, paſture, ſheep-walks; and warren 
and he ſet out an account of his titheable matters and things, 


except of hay, wool, and lambs, which he infiſted he had paid in 


kind ; and averred, that he always had been, and then was ready. 
to pay the ſame. He further ſtated, that the manor of Herring- 
vel] and the demeſnes thereof formerly belonged to, and were 
part of the poſſeſſions of the diſſolved monaſtery of Bury Saint 
Edmunds, one of the greater monaſteries ; that the abbot and 
convent, long before, until, and at the diſſolution thereof in the 
thirty-firſt year of Henry the Eighth, were alſo ſeiſed of two parts 
in three of the tithes of corn and grain arifing within ſuch manor 
and the demeſnes; that the ſaid two parts in three of the tithes be- 
came veſtedin the king at the diffolution ; that he being ſo feiſed, 
granted the ſame to T. Audley, Kut. to hold to him and his heirs, 
&c, ; that the ſame was now veſted in the defencant Holden, the 
preſent lord of the manor z and that he was thereby entitled to 
ſuch twa thirds, and the rector only to the thirtieth ſheaf of corn 
and grain: and he ſet forth an account of all the lands and 
demeſnes belonging to the faid Hall Farm, and the quantities of 
acres he had ſo fown with corn and grain in that year; and ſaid, 
thatone hundred and ninety fix acres were part of the ſaid manor, 
but that he knew not to what manor his ather lands belonged, 
He further ſaid, that he did not know whether the Warren 
was titheable; but that he had heard, that four pounds had 
been paid in lieu thereof; and that he had always been willing, 
and was then ready to pay the ſame to the plaintiff, and alto 
whatever ſhould appear to be due for any of the titheable mat- 
ters in the ſaid year. 


The defendant Holden admitted that the plaintiff was rector, 
and entitled to all tithes, both great and ſmall, except thoſe 
arifing out of Herring ſeve!l ; and he ſaid, that the ſaid manor 
had been part of the poſſeſſions of the ſaid diſſolved monaſtery ; 
that Henry the Erghth became ſeiſed thereof, and of two third 
parts of the tithes of corn and grain; that the ſame was after - 
wards granted to J. Audley, Ent. and was then veſted in him, 
who was the preſent lord or owner thereof; that he was entitled 
to two third parts of the tithes arifing therein ; and that the 
rector was only entitled to a thirtieth part thereof, He further 
ſtated, that there had been two manors in the pariſh, called 
Herring {well and Blu, Moor; that they had both belonged to 
the ſaid owner for cighty years paſt; and that he then gwned 
the ſame ; that the defendant Trowell was his tenant for Hall 


Farm; and he deſcribed the ſaid lands, and the lands in 


Blunt's Manar. He admitted that the plaintiff was entitled to 
the tenth part of wool and lambs ariling from ſheep fed and 
depaſtured on the ſheep-walks; but inſiſted that he, the 
defendant, was entitled to the thirtieth part of ſuch corn and 
grain, He alſo ſaid, that he believed former rectors had com- 
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BuzrToX pounded with the tenants, but that they had never paid ſo much 
i 15 as in the bill is ſuggeſted, and that ſuch compoſitions had been 
made upon a calculation that the rector was entitled to no more 
than a thirtieth part of the corn and grain: and he denied that 
he had in his cuſtody or power any copies or original papers 
touching the payment of tithes in kind in the faid pariſh 
— 1 any mention therein of the thirtieth ſheaf only being 
paid. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel z and 
reading, on behalf of the defendants, an exemplification of a 
grant of Henry the E:ghth, dated the twenty-fourth of April, in 
the thirty-fourth year of his reign, to Sir J. 'udley, of che 
manor of Herring fell, lately parcel of the poſſeſſions of the 
monaſtery of Saint Edmund's Bury; the ſeveral proofs taken in 
the cauſe z3 another grant from the abbot and convent of 
Bury Saint Edmunds to the hoſpital of Saint Saviour, of two 

ortions of the Demeſne Lands of Herring ſeuell in the reign of 
King Fobn ; and on full debate of the matter; 


Tu Cour declared, that the plaintiff was entitled to one 
third of the tithe of corn and grain yearly ariſing, growing, or 
renewing, within the manor of Herringſiuell,otherwiſe Hall Frm, 
mentioned in the pleadings, and no more; AND ORDERED . 
Trowell to account with the plaintiff for one third part of the 
value of the tithe of his corn and grain which he had growing 
within theſaid manor during the time demanded by the bill, bu: 
without coſts; and that the bill be diſmiſſed as to the demaud 
of the other two third parts, but without coſts, 


Trax Cover further ordered the defendant to account for the 
ſmall tithes demanded by the bill; and Trowe?! to account for 
the tithe of barley grown an the three acres, part of the nine 
acres lying within the manor of Blunt mentioned in the pleadings, 
without prejudice to the defendant Helden, and to pay the 
plaintiff five pounds for the tithe of his rabbits, by agreement ct 
the parties, during the time demanded by the bill ; and by 
conſent of all parties, the ſaid defendants were to pay the plain- 
tiff ten pounds towards his coſts of this ſuit, 


EAS TTR Trnm 


29. G80. 2. Pg vo againſt SHORE. 


Somerſetfhire, 20th May 1756. 


The lefie of HE bill ſtated, that 7. Redbard, deceaſed, being ſeifed ofthe 
the reQory of rectory impropriate of Sale under Hamden, in the county dt 
Stoke under Ham- Famerſet, together with all tithes, otterings, meduſes, and other 

den, in Somerſet R , n . 
5e, claims the things to the ſaid rectory belonging, by indenture, dated the 
tithes of Pether. third of April 1735, demiſed to John Pryor and the plaintiff 2: 
ten Bridge Mill, of garden ſtuff, apples, poultry, and E after offerings, f 
an! 


TURING THE REIGN OF GEORGE THE SECOND, 


and fingular the ſaid premiſes for four years; that after the 
expiration of the ſaid term, he demiſed the ſame to them for 
pine years; that in the month of March 1744 the ſaid 7. Rod- 
hard died, and left by his will the ſaid premiſes to his ſon 3 that 
his fon became ſeiſed thereof, and by indenture, dated the 
twenty-third of May 1751, demiſed the ſame to them for five 
years 3 that by virtue of the ſaid leaſes, they became entitled to 
all che great and ſmall tithes ariſing in the pariſh from the third 
of April 1735 to the twenty-third of April 1750; that John 
Pryr died about the twenty-fourth of December 1749 3 that 
the plaintiff, as ſurviving leſſee, was become entitled to all ſuch 
tithes, moduſes, matters, and things, wlrich ought to have been ſet 
out and paid to him during the time aforeſaid ; and that he was 
likewiſe become entitled to the ſame from the twenty-third of 
May to the filing of his bill. The bil! then ſtated, that the defend- 
ant had occupied and enjoyed an ancient corn mill, called Pether- 
tin Bridge Mill, together with a garden and orchard in the 
pariſh during all that time, and had in each year garden ſtuff, 
apples, cocks, hens, and other fowls, and was bound to pay in 
each of the ſaid years, eightpence for oblations, ebventions, and 
offerings, which amounted in the whole to five ſhillings and 
tenpence a- year; that the occupiers of the ſaid ancient mills 
from time immemorial had been uſed and accuſtomed to pay 
yearly one pound, ſix ſhillings, and eightpence, at Eaſter, to 
ſuch perſons as were from time to time ſeiſed of or entitled to 
the ſaid rectory, their tenants or farmers, as a madus in lieu of 
the tithes thereof; that the ſaid feveral tithes, maduſes, and 
oterings became due and payable in each of the faid years to 
them, as leſſees; but that the defendant had neglected, from 
the year 1737, to pay the ſame to them, or to make any ſatiſ- 
faction for the fame. The bill therefore prayed, that the 
defendant might ſet forth the ſeveral quantities and numbers of 
apples, garden ſtuſf, and fowls, which he had gathered, had, 
and bred in each of the ſaid years; what the tithes thereof 
would have been worth had they been ſet out and paid during 
each year; and that he might come td an account for the tame, 
and pay the plaintiff likewiſe for the offerings and modus, and 


might be decreed to pay him what ſhould be found due on ſuch 
account, 


The defendant ſaid, that he believed R:dbard was ſeifed of 
the rectory, and had granted the ſaid leaſes ; that the leflee 


might be entitled to all the tithes and other titheable matters 


yearly ariſing therein; and that the plaintiff having ſurvived his 
brother was now entitled to the fame. He ſtated, that he was, 
by copy of court roll of the manor of Stole under Hamden, granted 
by Wiliam the Third, dated the twentieth of March 1695, ſeiſed 
or his life of the ſaid ancient corn mill, called Petbes tan Bridge 


The deſendant 
ſays, that Petber= 
ton Bridge Mill 
an ancient 
mill in the ma- 
nor of Stoke 3 
that all the inha- 
bitants arebound 
to grind their 
corn thercat ; 


and that there is a medus of 11. 6s, 2d. for the tithes thereol ; 


Mill, 
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Pxyca ill, with a garden and orchard ; that the ſame were parcel af 

an the Demeſnes of the ſaid manor z and that the faid manor then 

: belonged to THE PRINCE or WALES; that he had ever ſince 

1737 9ccupied and poſſeſſed. and till did occupy and pofſeſthe 

ſaid mill, orchard, and garden; that by the immemorial cuſtom 

of the manor, all the copyhold tenants living and refiding in the 

manor were bound to grind their corn, malt, and all other ſorts 

of grain, uſed and ſpent in or by themſelves or their ſeveral 

families, or on their reſpeCtive eſtates within the ſaid manor, at 

the ſaid manor mill, and no where elſe; and that, by the like 

cuſtom, there was payable yearly at Eaſter, by the owners or 

occupiers of the mill, to the impropriators of the rectory, their 

farmers or leſſees, one pound, fix ſhilling3, and eightpence, in 

that 4d. is pay- lieu of the ſeveral tithes of the mill; that By the like cuſtom 

able for huſband there were alſo due and payable as aforeſaid, fourpence for Haſe- 

— —.— Bo offerings (being rwopence each for the defendant and his wife), 

ings ; ad. for and no more; twopence, and no more, for the garden; four. 

garden ſtuff; pence, and no more, for the fow!s ; and one ſhilling, and no more, 

44. for poultry ; for 4 hogſhead for cyder, in lieu of tithes of the apples of the 

avs id. a haet. orchard 3 that he had conſtantly paid the ſaid ſevcral ſums, and 

ead tor cyder, ©, . * A * 

in lieu of tithe allo the ſaid one pound, fix ſhillings, and eightpence, until abort 

apples 5 twelve years ſince, when the plaintiff refuſed to comply with 

that the plaintiff the cuſtom of the manor, and to grind his corn and grain at th: 

refuſed to grind mill z and therefore he had refuſed to pay the ſaid cuſtomary 

vt the mill, and ſums; but that there had been ſeveral accounts ſince ſettled 

yg between them, and that the plaintiff was indebted to him twelve 

PRy Ken: , , | 

lim the modir ; ſhillings. He alſo ſaid, that apprehending ſuch euftomary fums 

but that on the as aforeſaid had been immemorially paid by the occtipiers of the 

balance he owe® ſaid mill, orchard, and garden, to the impropriators of the ſaid 

* 286 5 rectory, their farmers or lefſees, he did not, during any of the 

ſaid years, take any account of the profits of the mill, or of the 

garden ſtuff, but from time to time had accounted for the tithes 

of the orchard or apples at the rate of one ſhilling a hogſhead 

that ſince the of cyder. He alſo ſaid, that at Zafter laſt there were due to the 

ſaid balance was plaintiff, on account of the ſaid cuſtomary payments, from the 
ſtruck, the tithes T A 

mounted to 1l. Nate of the laſt account, one pound ſix a and eightpence 

198. 6d. and that for the tithes of the ſaid mill; fourpence for offerings for the 

te is willing to defendant and his wife; twopence for garden ſtuff ; tourpence 

pay the fame, for fowls; and twelve ſhillings for twelve hogſheads of cyder; 

EGS. ny amounting to one pound, nineteen ſhillin d fi ; 

121. , gs. and ſixpence; 

which he was always ready to pay, deducting the twelve 

ſhillings ; but that the plaintiff had never demanded the ſame. 


The repreſenta= = The plaintiff replied ; the defendant rejoined ; and witneſſes 
tive of a deceaſ- were examined on both ſides ; and the cauſe came on to be 
IS heard on the twenty-ſeventh of February laſt, when it was 
to be made a Ordered, that it ſhould ſtand over, with liberty to the plaintiff to 
party to the amend his bill, by making theſaid J. Pryor's repreſentative 3 
party, on paying of the ſum of five pounds, the coſts of the dzy, 

10 
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DURING THE REIGN OF GEORGE THE SECOND, 


to the defendant : and the bill being amended, and Alice Pryor 
made a party to the ſame, ſhe, by her anſwer thereto, admitted 
that the plaintiff and her huſband in his life-time, had, under 
the ſeveral demiſes, become entitled to all the great and ſmall 
tithes and offerings in the ſaid pariſh ; and that the plaintiff 
was then, as ſurviving leſſee of the ſaid rectory, ſolely entitled 
thereto; that ſhe was a ſtranger to the other matters in the bill, 
and ſubmitted her intereſt therein to the court. 


The cauſe came on again; and upon hearing counſel fully ; 
and reading the anſwer and proofs taken in the cauſe ; 


Tus CourT ordered the defendant to account for Eaffer 
oF:rings for himſelf and family at the rate of twopence a head 
from Lady Day 1741 (except from Lady Day 1750 to Lady Day 
1751, for which time the plainti had no leaſe of the tithes) ; 
for the value of the tithes of the garden ſtuff and apples which 
he had gathered from the orchard and garden; for the value 
of the cocks, hens, and other fowls, which he bred within the 
time aforeſaid (except as aforeſaid) ; and for the annual mus 
of one pound, fix ſhillings, and eightpence, for the ancient 
mill ; that what ſhould be found due upon the ſaid account to the 
time of the death of 7. Pryer be equally divided and paid by the 
defendant to the plaintiff and the defendant Ae Pryor ; and 
what ſhould be found due after the death of J. Pryor be paid by 
the defendant to the plaintiff, 'The conſideration of coſts, and 
further directions, to be reſerved till after the report. 


Jouxs0N again? Maxx. 
Lincolnſhire, 27th June 1756. 


HE bill tated, that the pariſh of Spalding, in the county of 
Linceln, is a rectory impropriate, and a large and extenſive 
pariſh, in which there are arable, meadow, and paſture lands, 
and great and extenſive commons, wherein the inhabitants 
reſiding in the pariſh have 2 right of common; that, during the 
time whercof the memory of man is not to the contrary, there 
had been yearly and accuſtomarily tithes paid within the ſaid 
pariſh to the owners of the {aid rectory, their farmers or leſſees, 
for the time being, in manner as in the bill is mentioned; that 
his late majeſt ere the Firſt being, in right of his crown, 
ſeiſed of the ſaid rectory and tithes, did, by his letters patent 
under his great ſeal, dated the eighth of April, in the ſixth year 
of his reign, in conſideration of the rents and ſervices therein 
mentioned, grant and convey the faid reCtory and tithes to 
F. Philips and R. Mare, their heirs and aſſigns, for ever, to be 
bo'den of his ſaid majeſty's manor of Ea Greenwich, in the 
county of Kent, in free aud common ſocage, and not in capite, or 
by Enight's ſervice, reſerving to his majeſty and his ſueceſſors as 
is 
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The impropria- 
tor of Spalding, 
in Lincaii ſbire, is 
entitled to the 
tithes of the Ia. 
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puwiſh, and of 
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DECREES IN TITHE CAUSES 
is therein mentioned; that the ſaid rectory and tithes, by ſeveral 
meſne conveyances, became veſted in M. Fehnſon, &c. as truſ- 
tees or feoffees thereof; that being ſo ſeiſed, they, by inde q ture 
dated the twenty- ſecond of March 1747, appointed the plaintiff 
to be miniſter and perpetual curate of the ſaid pariſh-church and 
rectory; and being duly licenſed ſo to be by the then lord biſhop 
of Linceln, he became thereby entitled to the tithes, both great 
and ſmall, ariſing in the faid pariſh, or the titheable places 
thereof, in kind, or to ſome rate, compoſition, ſum or ſums of 
money in lieu thereof (except thoſe arifing in the hamlet 
of Cowbitt, in the ſaid pariſh), and to all offerings, oblations, 


dues, and other duties in the bill mentioned; that the defendant 
Mann and others had yearly, fince the twenty-ſecond of March 


1747, ſeverally held and occupied arable, meadow, and paſture 
grounds 'ying and being in the faid pariſh and the titheable 
places thereof, whereon, and upon'the ſeveral commons lying 
and being therein, they had yearly the ſeveral titheable matters 
in the bill mentioned, the tithes of which they ought ro have paid 
to the plaintiff in kind, or made him ſome recompence for 
the ſame, according to the ſeveral rates and ſums in the bill 
mentioned, but which they had, under divers pretences, refuſed 
to do; that the detendant {ves ſet up, or pretended to claim, 
ſome right or title to the ſaid tithes ; and that therefore they 
ought not to pay or ſatisfy him for the ſame. The bill there- 
fore prayed, that the defendant {ves might ſet forth, whether 
he claimed any and what right or title to the ſaid tithes ; 
and that the other defendants might be ſeverally decreed to 
account with and ſatisfy the plaintiff for the ſame, 


The defendant Mani and others faid, that the pariſh of 
Spalding was and is a rectory impropriate; that it is large 
and extenſive ; that there are therein great quantities of 
arable, meadow, and paſture lands, and great and extenſive 
commons, whereon the inhabitants of the ſaid pariſh have 
right of common; and that there had been yearly and accuſtom- 
arily {uch tithes paid to the owners of the ſaid rectory, or their 
leflees, for the inlands in the ſaid pariſh, either in kind, or 
according to the ſeveral rates as in their anfwers are mentioned ; 
but that no tithes, or cuſtomary payments in lieu of tithes, had 
been uſually paid for the ſeveral tens or commons in the ſaid 
pariſh for the feeding and depaſturing of any cattle, of what 
nature or kind ſoever, ted or depaſtured thereon. They further 
ſaid, that James the Firfl might make ſuchi grant of the rectory 
and tithes, and that ſuch other conveyances might have been 
made thereof, as in the bill are ſtated. I hey alſo admitted, that 
the plaintiff had been miniſter and perpetual curate of the ſaid 
pariſh ; and that he was duly licenied thereto, and by virtuz 


thereof legally entitled to all tithes, both great and 1mall, arifing 
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in the ſeveral inlands in the pariſh in kind, or to the ſeveral 
rates or compoſitions in lieu thereof, in the anſwers mentioned, 
They further ſaid, that they had ſeverally fed and depaſtured on 
the faid fens and commons, during the time in their anſwers 
mentioned, ſeveral cows and ſheep ; but that all perſons who 
lived and reſided in the ſaid pariſh had a right to keep and 
depaſture all ſorts of cattle, without ſtint, on the ſaid fens and 
commons, which were appendant and belonging to the abbey or 
monaſtery of Spalding at the diſſolution thereof, and held by ſuch 
abbey free and diſcharged from the payment of tithes ; that by 
rictue of the ſtatute of 31. Hen. 8. the ſaid abbey being one 
of the greater abbies, no tithes were payable for the ſaid fens and 
commons to any perſon whatſoever, but the ſame were, by the 
faid ſtatute or by other ways and means, diſcharged from the pay- 
ment of tithes, nor had any been paid to any perſon or perſons 
whatſoever ſince the time of the ſaid diſſolution, excepting in 
ſome few inſtances of late years, by fraud or miſrepreſen- 
tation z and that therefore they ought not to account with or 
ſatisfy the plaintiff for the tithes of the feeding or depaſtur- 
ing of their cows or of any other cattle whatſoever, on the ſaid 
fens or commons, or any rates or compoſitions for the ſame. 


The defendant ves faid, that he had been, for fix years laſt 
paſt, leſſee of the ſaid rectory and tithes under the plaintiff, but 
was willing that the other defendants ſhould account with and 


ſzisfy the plaintiff for their ſeveral tithes, and that ſuch payment 


ſhould be a full diſcharge to them for the ſame. 


The plaintiff replied to all the defendants' anſwers, except 
luer; and they rejoined ;z and witneſſes were examined; and 
upon hearing counſel ſeveral days ; 


The plaintiff's counſel objected to the exemption mentioned 
in the defendants anſwer, that the ſame was not ſufficient to 
diſcharge the defendants from the payment of their tithes ariting 
or renewing on the ſaid fens and commons, 


And Tax Cover, after hearing counſel for the defendants the 
occupiers, declared, that the exemprion ſet up and inſiſted on by 
the defendants was not ſufficient to diſcharge them from the 
payment of their tithes ariſing or renewing on the ſaid fens or 
ommons; and thereupon ordered the 4 the occupiers 
o account for the values of their ſeveral tithes ariſing or rene wing 
on the ſaid fens or commons, and likewiſe upon the inlands in 
heir reſpective occupations in the pariſh of Spalding, or the 
itheable places thereof, from the time of the ſaid leaſe, together 
vith the plaintiff's coſts, to be taxed ; ſuch payment to be a 

il diſcharge to the defendants for their ſaid tithes againſt the 
lefendant Iver, who is hereby diſmiſſed this court with coſts, 
ccording to the courſe of the court, which are to be repaid to 
he plaintiff by the other defendants. 

Vol. II. M im The 
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Jonxsox The deputy made his report, dated the twenty-firſt of Fry, * 
againſt 1758 and on the twenty-fifth it was ratified and confirms; 
Mann. with ſubſequent coſts, and the defendants ordered to pay the & 
ſeveral ſums reported due for thcir tithes, — 
Pau KER, Chief Baron. Sa 
LEGGE, Baron. cul 
and 
Up 
_ Rook E, Widow, again? Horxe. Jan 
Kent, 22d November 1756, * 
The owner of THE bill ſtated, that the plaintiff had been, for ten years ot, abl 
the Lear. 8 1 ſeiſed in fee ſimple of, or otherwiſe lawfully entitled, in be wet 
of the hoſpital of own right, as owner and proprietor to, the ſcite and manſin. hen 
. Lawrence, in houſe of the late diſſolved hoſpital of Saint Lawrence, in the tun 
the pariſh of St, pariſh of Saint Paul, near the city of Canterbury, and tiy cup 
Faul, near the meſſuages, lands, tenths, rents, ſervices, and other hereditameny La 
_ . 3 to the ſaid hoſpital belonging, lying in the city of Canterlun, hac 
to the g eat and and in the county of the ſame city, and in Barton, otheruit we 
ſmall tithes of Longport Bredyn, and elſewhere in the county of Kent, and 100 of 
two parcels of to the tithes of wheat, corn, grain, hay, wool, hemp, lambs and 
a a — trefoil, clover, rye graſs, and other graſs made into hay, and the Pat 
ard the Loro ſeeds thereof, and the depaſturage, feeding, and agiſtmentd tot 
Hoatb, yarcel ef cattle, and all other tithes whatſoever, both great and fm, the: 
the n-anor of oblations, and offerings, of whatſoever kind or ſort, ariſing in had 
Barton. the ſaid pariſh of Saint Paul, belonging to the parſonage d had 
Saint [ awrence aforeſaid, or within the tithery thereof; thu frot 
ſhe, and her farmers or leſſees, had, during the ſaid ting that 
received, or of right ought to have received, the tithes aforeſzd (Out 
or ſome compoſition in lien thereof; that the defendant, fr the 
four years paſt, had occupied a farm in the ſaid pariſh, an agre 
: certain lands called te Hoath, containing forty acres, parcel u that 
the ſaid farm; that the ſaid lands are parcel of the mam: ſhe 
Barton; that the defendant had, in each of the ſaid years, tis he ſ 
{leveral titheable matters and things demanded by the bill a the | 
on re Heath, the tithes of which he refuſed to ſet out or to pw * * 
pretending, that the dean and chapter of Canterbury were entid turt 
to the great tithes, and the vicar to the {mall tithes of 10e Het not 
but that the contrary is true, and that the tithes of all the fat ſeye 
lands were within the bounds of the plaintiff's tithery, as in u toe | 
bill ſtated :; and ſhe ſet forth a terrier made in the year 167 7 
and prayed, that the defendant might be compelled to acco! Hoa 
for and pay the tithes of the ſaid lands, called the Fi + 
that the dean and chapter might ſet forth a particular 2 
lands to the tithes whereof they claimed to be entitled in 19 mh 
of the ſaid rectory; and that the plaintiff's right might be cc : 
bliſhed bv the decree of this court, > 


- 
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The defendant Horne ſaid, that it might be true that the 
plaintiff had been, for ſeveral years paſt, ſeiſed of the ſcite and 
manſion-houſe of the hoſpital of Saint Lawrence, and alſo of the 
tithes of ſome lands lying in the faid pariſh within the tithery of 
Saint Laturence, and had received ſuch tithes, but of what parti- 
cular lands he knew not. He alſo ſaid, that he occupied a farm, 
and that there was a piece of land belonging thereto, called zhe 
Upper Heath, containing thirteen acres, and two other pieces of 
land, called the Lower Heath, containing twenty-one acres; that 
the ſame were formerly one piece: and he deſcribed the boun- 
daries thereof, and ſet forth the quantities and values of the tithe- 
able matters which had ariſen therefrom. He alſo ſaid, that he had 
never ſet out any tithes upon the Lower Heath, becauſe he appre- 
hended the plaintiff was not entitled thereto; for that the yearly 
ſum of fifteen ſhillings had been, for ſeveral years, paid by the oc- 
cupiers of the Upper Hoath to the owners of the tithery of Saint 
Lawrence, in lieu of the tithes thereof; and he averred, that he 
had tendered the ſame to the plaintiff, but that ſhe had refuſed 
toreceive the ſaid tender : and he inſiſted, that the great tithes 
of the Upper Hoath, and of the Lower Hoath, belonged to the dean 
and chapter of Canterbury, as rectors of the pariſh of Saint 
Paul ; that the ſmall tithes of the ſame pieces of land belonged 
to the vicar of the pariſh ; that no part of the tithes growing 
thereon belonged to the plaintiff; and that if the tithes thereof 
had ever been paid to the plaintiff or her leſſees, ſuch payments 
had been made through ignorance, and did not preclude him 
from controverting her claim to the ſaid tithes, He denied 
that there had been, to his knowledge, any diſputes or ſuits 
touching the boundaries of the tithery of Saint Lawrence, or of 
the tithery of the rectory of Saint Paul, or that it had been 
agreed that the terrier ſtated in the bill ſhould be taken ; or 
that the Lower Heath was within the plaintiff's tithery ; or that 
ſhe was entitled to any tithes in kind upon the Upper Hoath : and 
he ſaid, that he had offered to pay her the fifteen ſhillings in lieu of 
thetithes growing upon the Upper Heath, under a conception that 
It was due as an ancient rate in lieu of tithes ; but that upon 
further inveſtigation he was convinced, that the Upper Heath was 
not within the tithery. He admitted, that the plaintiff had 
ſeveral times demanded tithes in kind of bim for both 
the Upper Heath and the Lower Hoath; and that he had refuſed 
to pay the ſame; but he denied that the ſaid farm, or the ſaid 
Hauber, were to his knowledge parcel of the mancr of Barton, 
or that he had any deed relating to the Hecaths, except ſome 
receipts for the ſaid fifteen ſhillings in lieu of the tithes of e 
Upper Heath + and he ſet forth ſome receipts, and the purport 
ot his leaſe from the dean and chapter dated the twenty-lixth of 
Nevember 1750, 


The defendant Lamprey, the vicar, confeſſed, that he had heard 
that the plaintiff was ſeiſed of the ſaid ſcite, and alſo of ſome tithes 
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belonging thereto, in the pariſh of Saint Paul; and that ſhe and 
her leſſees had taken tithes arifing in the ſaid tithery, or ſome 
compoſition in lieu thereof; but could not tell what tithes in par. 
ticular ſhe had ſo received. He ſaid, that he had never heard whe. 
ther the ſaid lands called he Hoaths were lying within the plain. 
tiff's tithery of Saint Lawrence, or what number of acres the ail 
lands contained, He alſo ſaid, that he did not pretend that the 
great tithes growing on the ſaid Hsath belonged to the dean and 
chapter of Canterbury, as rectors of the pariſh of Saint Paul; 
but infiſted that he, as vicar of the pariſh of Saint Paul, wu 
entitled to all manner of tithes growing upon the Heaths, or upon 
the ſaid farm, by virtue of the endowment of the vicarage of the 
faid pariſh, except ſuch tithes as were granted to the hoſpital of 
Saint Lawrence, and except the tithes of corn, grain, and peaſe, 
He ſaid, that he had never received any ſmall tithes for the Heatl;, 
or for the ſaid farm, at any time fince he had been vicar, becauſe 
when he claimed ſuch tithes, the then occupier of the farn 
inſiſted that he was entitled to the great and ſmall tithes thereof, 
by virtue of a leaſe granted to him from the dean and chapter; 
and refuſed to pay the tithes of the ſaid farm; and that the 
preſent defendant had refuſed to pay the fame on account of this 
ſuit. 


The dean and chapter of Canterbury ſaid, that they believed 
that the plaintiff was poſſeſſed of the ſcite of the manſion-houſt 
&c. and of certain lands and tithes therewith granted, called t 
Tithery of Saint Lawrence; but what thoſe tithes or lands i 
particular were they knew not, nor what ſhe had received & 
belonging thereto, They alſo ſaid, that they did not believe 
that the plaintiff was entitled to any lands within the pariſh of 
Saint Paul on the left hand fide of the way leading from 
Canterbury to Dover, except the tithes of corn and peaſe on the 
demiſed lands formerly belonging to the abbot and convent d 
Saint Auſlin, lying near Longport; but that the vicar of the lus 
pariſh was entitled to all {mal} tithes lying in that part, They 
infiſted, that all great tithes within the pariſh of Saint Pau, 
except ſuch tithes as were granted to the hoſpital of Sat 

Lawrence, were part of the rectory of Saint Paul, of which thef 
were ſeiſed; and that they and their leſſees were entitled to al 
the great tithes thereof, except as aforeſaid, They further laid 
that they were lawfully and quietly in poſſeſſion of the ſud 
rectory ; that it was granted to the deanery and chapter © 
THE CROWN ; that they did not know the particular lands u 
the number of acres that were within the bounds of the rector); 
but that the great tithes of all lands lying within the ſaid par 
which were not within the bounds of the tithery of Sas 
Lawrence do belong to them, as rectors of the ſaid rector); 
and that they had always ſince the ſaid grant from the cron! 
granted the great tithes, and received for the ſame an ann 
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how they had taken the ſame, they could not tell. They fur- 
ther ſaid, that the defendant Horne was leſſee of the rectory, and 
that he occupied the Hoath, containing forty acres, as tenant 
thereof ; but whether it was ever parcel of the manor of Barton 


they knew not; but that they did not believe that the tithes of 


the Heath were ever granted to the ſaid hoſpital, or that they 
were part 'of the tithery of Saint Lawrence. They admitted, 
that ſome diſputes had happened with the plaintift's family and 
the dean and chapter about the ſaid tithes; but how they ended 
they knew not, nor had they any knowledge of the terrier 
ſtated in the bill. They further ſaid, that they had in their 
cuſtody an indented piece of parchment, dated in the year 1678, 
which contained the purport of the terrier ſtated in the bill 
but that it was not ſigned, ſealed, or witneſſed, nor was it ſaid to 
be made between the dean and chapter of the one part, and the 
owners of the tithery of Saint Lawrence of the other part; and 
therefore they believed that it was not an approved terrier. 'They 
alſo ſaid, that they having been, by grant from the crown, for 
many years paſt ſeiſed of the ſaid rectory and the great tithes 
(except thoſe granted to the ſaid hoſpital), they eſteemed 
this a ſufficient rule for them, as leſſees of the ſame, by which 
to aſcertain what tithes belonged to the rectory; and that they 
could not otherwiſe ſet them forth. 


The plaintiff filed a ſpecial replication, and thereby waived 
any account or ſatisfaction touching the tithes ariſing in any 
place or places within the tithery of Saint Laꝛurence, except the 
lands called the Hoaths; and the defendants rejoined ; and 
witneſſes were examined on the part of the plaintiff only; and 
upon hearing counſel for all parties ; and reading the anſwer of 
the defendant Horne; and the proofs taken in the cauſe; an 
inſtrament indented, produced by the dean and chapter in 
obedience to an order of this court, purporting to be a terrier 
or terrar indented of all the tithes and portion of tithes within 
the pariſh of Saint Paul, near the ſaid city of Canterbury, 
belonging to the rectory of the ſaid pariſh, not being any part of 
the manor of Barton, or of the tithes of Saint Lawrence Par- 
ſage, the one part of which terrier was ſaid to be in the cuſtody 
of the dean and chapter, and the other part to remain with the 
owner of Saint Lawrence Parſ:nage, dated 1678, and not ſigned 
a like terrier produced by the plaintiff, indented, and tallying 
exactly with the above inſtrument, dated alſo 1678, and not 
ſigned, they appearing to be exact duplicates of each other 
and upon full debate of the matter ; 


Tax Covxr declared, that the plaintiff was well entitled to the 
tithes of the lands in the pleadings mentioned, called the Upper 
Hoath and Lower Hoath, they having been heretofore one piece 
of land, called zhe Oath; and that her right to the ſaid tithes be 
eſtabliſhed by the authority of this court againſt the dean and 
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Rooxe chapter of Canterbury with coſts, and againſt Lamprey the vicar 


0 againſt . 
1. without coſts. 


Tae Court accordingly ordered the defendant Herne to 
account with the plaintiff for the value of the ſeveral titheable 
matters and things which had ariſen on the ſaid lands called {4 
Upper Hoath and the Lower Hoath during the tin.e demanded 
by the bill, with coſts to be taxed (a). 

T. PaRKER. 
Rich. Apaus. 


(a) Mrs. Rooke, the plaintiff in the * the plaintiff was entitled to the tithe 
above cauſe, alſo filed her bill againſt * of the four acres of land demanded hy 
one Auften for the tithes of a garden, the bill, or of any and what part of 
orchard, and four acres of hop ground “ the ſaid lands?“ But the vicar and 

in his paſſeſſion, ſituate within the the dean and chapter being thoroughly 
tithery of Saint Lawrence, in the pariſh fatisfied of the plaintiff's right thereto, 
of Saint Paul, as above ſtated, and anddefirous that it ſhould be eſtabliſhed, 
Praying that her right thereto might be it was by their conſent, and by an order 
eſtabliſhed againſt the vicar of Saint dated the 29th of June 1757, ordered, 
Paul and the dean and chapter of that the ſaid iſſue ſhould be taken + 
Canterbury. The def ndants ſaid, that confeſſo; and on the 19th of November 
theſe lands lay on the right ſide of the 1757, on the cauſe coming on on the 
road leading from Canterbury to Dover, equity reſerved, rux Covir order 
and that they were not within the tith- the plaintiff's right to the tithes of the 
ery of Saint Lawrence. The Court, ſaid ſour acres to be eſtabliſhed, an! 
after reading the terriersas in the above the defendant Auyfen to pay her thetiths 
cauſe, directed an iſſue to try, Whether thereof, 


30. Gro, 2. 


, Suffolk, 16th May 17 57. 


The bill ſtates, TH plaintiff, on behalf of himſelf and certain other owners 
that in (he pariſh and occupiers of lands in the pariſh of Whepfted, in the 
- 42 at county of Si ffelt, ſtated, that there were in the ſaid pariſh diver 
certain lands lands and grounds exempted from the payment of tithes, or anj 
tithe fre, and thing in lieu thereof, to the rector, and other lands and ground, 
others that pay the tithes whereof are paid in equal moieties to the rector ot 
3 in mie Haul fed and to the rector of Whepfted ; that there is an ancien 
that there is a Modu in the pariſh of M Dhenſſed of fourpence for every acre of gra 
modus of 4d. an cut and made into hay payable within the ſaid pariſh and the tithe- 
acre in lieu of able places thereof, to the rector, in lieu of the tithes of all grals 
tithe hay, except cut and made into hay (except from the ſaid tithe free lands and 
of the faid the ſaid other lands for which tithe is paid in moieties as afore- 
_ faid) ; that by a like ancient cuſtom, all the cheeſe that is made 
vg _ 2 every tenth day, by any perſon kecping a cow or cows in the 
8 NE 2 parith, except as aforeſaid, from the firſt of May to the firſt ol 
made from the Auguſt yearly, is to be paid and delivered, at every ſuch perlon' 
iſt of May to houſe, upon the firſt of Auguſt, or ſo ſoon after as demanded ij 
the 1ſt of A the rector of the pariſh, in lieu of tithe milk within the 
cory oh 3 ſame year; and that all the milk yielded by ſuch cow or cows ct 
of tithe milk of the evening of the ninth day, and on the morning of the tenth 
the whole year. day, the milk of the evening of the ninth day being oy * 

N c 1 cete 
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fleeted or ſkimmed, ought fairly, and without fraud, to be uſed 
and employed in making ſuch tithe cheeſe, which is commonly 
called te meal cheeſe. The bill therefore prayed, that iflues 
might be directed to try the validity of the ſaid modu/es, if the 
fame were not admitted by the defendant ; and that the ſame 
might be eſtabliſhed by rhe decree of this court, 


The defendant, the rector of the pariſh, denied that there were 
any ſuch cuſtoms or modyſes as mentioned in the bill; but 
admitted, that the owners of Low Meadow Grounds had uſed to 
pay fourpence an acre for the ſame, in lieu of tithes ; and 
infiſted, that there were ſome lands in the pariſh, the tithe hay 
of which was paid in kind ; that there were other lands which 
paid a different modus from that alledged in the, bill; and that 
the tithes of clover growing on the arable lands in the parith 
cut or made into hay or ſtover had always been paid in 
kind, 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and the cauſe came on to be 
heard on the thirteenth of May 1756, when 


The defendants counſel objected to the legality of the 
maduſes as ſet forth in the bill, becauſe the lands which were ſaid 
to be exempt from the payment of tithes, and thoſe which were 
faid to pay tithes in moieties, were not particularly ſet forth, 
and becauſe the bill only ſtated that fourpence an acre was 
payable for all graſs cut and made into hay, without ſaying, 
« for a greater or leſs quantity than an acre.” 


The cauſe was adjourned to a future day ; when it was again 
ordered to ſtand over for the opinion of the Court as to the ſaid 
objections. On the ſixteenth of May 1757, 


Tux Baroxs declared their opinions, that the ſaid meduſes 
were ſufficiently ſet forth in the ſaid bill; and upon hearing 
counſel, and reading the depoſitions taken on both ſides, ordered 
them to be tried by a ſpecial jury, 


A trial was accordingly had, and a verdict given for the 
plaintiff upon both the iſſues ; but, by conſent of the counſel on 
both ſides at the ſaid trial, the peſies was indorfed as follows, 
viz, that there was no modus tor clover or other artificial 
« graſs cut and made into hay within the ſaid pariſh of Whip- 
« ted,” 


The cauſe came on the twenty-ſeventh of April 1758 upon the 
equity reſerved z and upon hearing counſel upon both ſides, the 
laid moduſes before ſet forth were, by conſent, ordered to be paid 
and decreed to be payable, in lieu of lactage and tithe hay; and 
that the ſame be confirmed and eſtabliſhed (except as to the 
M m 4 tithe 
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tithe of clover and other artificial graſs, and alſo as to the cloſe, 
called Whepſied Field or Cages Lay), without coſts on either 
ſide. | | 


GREGOR again NICHOLAS. 
Cornwall, 16th June 1757. 


THE bill ſtated, that the plaintiff was, in the year 1753, and for 

many years before, had been, ſeiſed in fee of the impropriate 
rectory of Manackan, in the county of Cornwall, and of all the 
tithes of corn, grain, and other great and predial tithes, ariſing 
in the pariſh, except the tithes of certain lands and tenemems 
therein, called Halogſe, part of the tenement of Treath, a ſmall 
part of the tenement of Treworgey Vean, and the glebe land; 
belonging to the vicar of the pariſh, and particularly to the 
tithes of corn and grain ariſing out of the tenement of Tregith, 
and the lands thereunto belonging in Manactan; that the 
defendant had, for many years paſt, been ſeiſed in fee, or other- 
wiſe, of the ſaid tenement of Tregitho, and the lands thereunto 
belonging ; that he had growing thereon wheat and barley, 
which he cut, reaped, and carried away, without laying out any 
tithes for the ſame 3, that the uſual and accuſtomed manner of 
ſetting out the tithes of barley and other corn growing in the 
pariſh, and particularly within Tregitho, is for the farmer or 
occupier of the lands to cut and reap the corn, and ſoon after to 
bind the fame into ſheaves, and then to put and make up the 
ſheaves ſo bound into mows or cocks on the lands where the 
corn grew, there to remain for a reaſonable time, until ſuch corn 
ſhall be in a proper plight and condition, and be fit to be carried 
or put into the barn, or ather convenient place for preſerving 
the ſame for uſe ; that when the ſaid mows or cocks of corn are 
ſo in condition, and fit to be carried in, and at the time of carry- 
ing off the ſame from the ground where the {ame grew and wa 
reaped, every tenth ſheaf thereof is, and ought to be ſet out, as 
and for the tithe of ſuch corn; and that the defendant had al- 
ways uſed the ſaid method of tithing until three years ago; that 


in 1753 he made uſe of ſuch like method of ſetting out the tithes 


of his wheat, and ought to have ſo done as to his barley; but that 
inſtead of fo doing, he ſet out no tithes at all thereof, but threw 
out the tenth ſheaf as ſoon as the ſame was reaped and bound 
into ſheaves, and left the ſame ſingle and proſtrate on the ground 
where the ſame grew, and carried away the remaining nine parts 


of the ſaid ſheaves into or upon other parts of the ſaid tenement, 


and there made and put the ſame into mows or cocks, and ſo made 
them up into ricks, without ſetting out ſuch tithes of the ſame; 
and that the ſaid ſheaves ſo thrown and left ſingle on the ground 
were ſpoiled, The billtherefore prayed, that the defendant might 
account for the full value of all ſuch tithes of corn and oor 
an 
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and great and predial tithes, as he had not duly ſet out and 
paid; for all titheable matters held and occupied by him within 
the ſaid pariſh and rectory, and particularly for ſuch tithes of 
corn and grain as aroſe and became due in, upon, or out of the 
ſaid tenement of Tregitho in 1753 ; that all future tithes, as well 
of barley as of all other corn and grain growing and renewing 
in and upon the ſaid tenement of Tregitho might be ſet out in the 
uſual manner; that the defendant, his heirs and aſſigns, and all 
other perſons occupiers of the ſaid tenement, might ſet out the 
ame accordingly z and that the ſaid method of ſetting out tithes 
might be eſtabliſhed, and the plaintiff quieted in the receipt and 
polfeſſion thereof. 


The defendant admitted, that the plaintiff was ſeiſed in fee, 
or of ſome eſtate of inheritance, of the impropriate rectory of 
Manarlan, and of the tithes of corn and grain ariſing out of 
Tregitho, excepting as in the bill is excepted; and ſaid, that he 
was in 1753, and had been for thirty-nine years before, ſeiſed in 
fee of the ſaid tenement and lands, and had yearly, ſaving the 
three laſt years, corn and grain growing thereon, which he had 
reaped and carried off; that particularly in 1753 he had reaped 
ſome wheat; and after fairly ſetting out the tithes thereof, partly 
in pariſh mows, and partly in ſhocks, and partly as the ſame was 


bound up in ſheaves, he had carried the ſame away; that he had 


likewiſe fairly ſet out the tithes of his barley, by throwing out 
every tenth ſheaf thereof after the ſame was reaped, cut, and 
bound into ſheaves ; and denied that the manner inſiſted. on by 
the bill was the true and legal way of ſetting forth the tithes 
thereof; or that he knew of any particular eſtabliſhed cuſtom of 
ſetting out of tithes of wheat, barley, oats, or other corn 
or grain growing within the ſaid pariſh z though he admitted, 
that he had ſet out part of his tithes, both of wheat and barley, 
ſaving the tithe of barley in 1752 and 1753, in that manner. 


The plaintiff replied ; the defendants rejoined z and witneſſes 
were examined on both ſides ; and upon hearing counſel on 
both ſides, the Court directed the cuſtom to be tried before a 
ſpecial jury; and the jury, upon full evidence, found the fol- 
lowing verdict, v1z. © that the uſual and accuſtomed manner of 
« ſetting out tithes of barley and other corn growing within the 
« tenement of Tregitho is, for the farmer or occupier of the lands 
« to cut or reap the ſaid corn, and ſoon after to bind the ſame 
into ſheaves, and then to put and make up the ſheaves ſo 
« bound into mows or cocks, on the lands where the ſame corn 
« grew, to remain for a reaſonable time, until ſuch corn ſhall be 
te in a proper plight and condition, and be fit to be carried and 
« put into the barn, or other convenient place for preſerving 
« the ſame for uſe ; and when the ſaid mows or cocks of corn 
« are ſo in condition, and fit to be carried in, and at the time of 
carrying off the ſame from the ground where the ſame grew 


« and 
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GnncoR (é and was reaped, every tenth ſheaf thereof is and Ought to be 


againſt tc ſet out as and for the tithe of ſuch corn.“ 
Nic nor As. | 


The cauſe now came on for further directions upon the equity 
reſerved ;z and upon reading the decree and pen; and hearing 
counſel for the plaintiff ; 


Tus Cour ordered the uſual and accuſtomed manner of 
ſetting out the tithes of barley and other corn growing within the 
tenement of Tregitho, as found by the verdict, to be eſtabliſhed 
with coſts at law and in this court ; and the defendant to forth. 
with pay one pound, ten ſhillings, for the tithes of fix acres of 
barley in 1753 growing on the ſaid tenement z and to account 
for all the tithes of barley and other corn and grain by him had 
growing, &c. upon the ſaid tenement ſince 1753, with ſubſequent 
coſts to be taxed, with the other coſts at law and in equity. 


8 BRONNEVAL againſt BOWER. 
31. GEO. 2. 
Dorſerſbire, 5th July 1757. 
The landholders E plaintiffs, as owners and occupiers of lands within the 


of Weſt Parley, pariſh of Weſt Parley, in the county of Dorſet, except ſuch 
po ge part thereof as lies within the tithing of Leigh, heretofore called 
1 caled Dudſbury Farm, on behalf of themſelves and the other owners 
Dudſbury Farm, and occupiers of land there, filed their bill againſt the rector of 
in the hamlet of the pariſh, ſtating, that by ancient cuſtom in the pariſh, 
Leigh, paytort® except as aforeſaid, every owner and occupier of land therein 
— % keeping or depaſturing one or more milch cows. thereon, 
1d for every an- had yearly and every year, on the feaſt of Eafter, or ſo ſoon 
cient garden; after as lawfully demanded, paid, or ought to have paid, to 
3d. for every the rector, or to his leſſee, a certain modus of one penny for 
OT every milch cow ſo kept and depaſtured; and that ſuch 
of every calf Modus had been, and ought to be, received by the rector or hi; 
killed ſor the uſe leſſee in lieu of the tithes of the milk of ſuch cow or cows re- 
cf the family ; ſpectively, The bill then ſtated, that by the like ancient cuſton 
wn 0. there was payable as aforeſaid one penny for every ancient garden, 
A there. in lieu of the tithes of the fruits, herbs, and garden ſtuff yearly 
of reſpectively; ariſing therein; one penny, commonly called heath ſmoke, or 
but they pay the chimney money, in ſatisfaction of all the wood, heath, and fuel cut 
m_ ten, in the pariſh, and burnt and conſumed in the houſe of ſuch 
coc in Kind. occupier z one halfpenny for every calf weaned, in lieu of the 
tithe of ſuch calf; the left ſhoulder of every calf fallen in the 

ſaid pariſh, and killed by or for ſuch occupier for the uſe and 

ſuſtenance of himſelf and family, immediately after the ſame 

is ſo killed, in lieu of the tithes of ſuch calf; and one penry 

by every perſon keeping poultry, in lieu of the tithe of eggs; 

that the ſaid ſeveral moduſes had been duly paid until Mica uma 

1752; and that thoſe which became due to him fince Ea 

1753 had been tendered, and which he had refuſed to K. 
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The bill therefore prayed, that their aged and infirm witneſſes 9 — 


might be examined and inrolled, and the ſeveral nadie eſta- Bow. 
bliſhed. 


The defendant admitted, that the plaintiffs were owners and 
occupiers of land in the pariſh, except as in the bill is mentioned; 
and, denying there were any ſuch mody/es in the pariſh as ſet 
forth in the bill, inſiſted on taking his tithes in kind. 


The plaintiffs replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides ;z and upon hearing counſel ; aud 
reading the proofs ; 

Tur Court diſmiſſed the bill as to the modus of one penny 
in lieu of the tithe of all the wood, heath, and fuel, cut in the 
pariſh, except as aforeſaid, and burnt and conſumed in the houſe 
of every occupier therein, with coſts, 


But as to the ſeveral other modufſes, the Court ordered the 
validity of them to be tried by a ſpecial jury; and on the trial, 
the jury found a verdict for the plaintiffs, 


Taz CovkrT accordingly ordered the ſaid five ſeveral cuſtoms 
or cuſtomary payments, and every of them, fo found by the jury 
aforeſaid, to be ſeverally eſtabliſhed and confirmed ; and the 
faid defendant to obſerve the ſame, and yearly and every year, 
from time to time, as the ſame thall reſpectively become due and 
payable, to accept the ſaid ſeveral cuſtomary payments, for and in 
lieu, payment, and full ſatisfaction reſpectively of the tithes of 
milk of every milch cow yearly fed and depaſtured within the 
faid pariſh of Ve Parley, except ſuch part thereof as lies within 
the tithing of Leigh, and heretofore called Dud/bury Farm; 
and of the tithes of the fruit, herbs, and garden ſtuff, yearly 
ariſing or increaſing in every ancient garden in the faid pariſh, 
except as aforeſaid ; and of the tithe of every calf fallen in the 
ſaid pariſh, except as aforeſaid, killed by or for the occupier for 
the uſe and ſuſtenance of himſelf and family; and of the tithe 
of eggs; and that the ſaid defendant do pay to the plaintitly 
their coſts of this ſuit, and alſo their coſts at law, to be taxed. 


T. PARKER. 
H. LEGGE, 
S. S. SMYTHE, 


KIILETI again BURROW, Ta1v, Tau, 


31. Gro. 2, 
Suffolk, gth July 1757- 


TH rector of Bradwell, in the county of Suffolk, claimed all The reQor un 
great and ſmall tithes yearly arifing in the pariſh, and par- Bradwel', in 


delle the tithes of hay, calves, milk agiſtment, or herbage g % ond 


a-year in lieu of all tithes whatſoever ariſing on the Marſo _ in the ſaid pariſh, 
or 
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for barren and unprofitable cattle of certain lands part of , 
marſh, | 


The defendant faid, that H. Bendiſb and others were ſeiſed of 
and entitled to a certain parcel of marfþ ground in the ſaid pariſh, 
containing one hundred and twenty acres ; that a modus of 
forty ſhillings a- year was payable by the occupiers of the aid 
marſh to the rector or his leſſee, on the firſt day of Augyft old 
ſtile, commonly called Lammas, or ſo foon after as demanded, 
in lieu of all tithes whatſoever annually ariſing, renewing, or 
increaſing, off, from, or upon the ſaid marſh grounds ; that in 
the year 1754 he occupied about ſixteen acres, part of the (aid 
marſh grounds, as tenant at will to the ſaid H. Bendiſb, at nine 
pounds a-year, until the twenty-fifth of December in the aid 
year, when he quitted the ſame : and he ſet forth the number 
of cattle he had depaſtured thereon ; and admitted, that as it had 
been let to him tithe free, he had not ſet out his tithes thereof; 
but he inſiſted, that the owners of the ſaid marſh lands had ten. 
dered the ſaid forty ſhillings to the plaintiff in lieu of the tithes 
thereof; and that he had refuſed to accept of the ſame as a 
modus ; and ne tendered him the ſame by his anſwer, 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
Were examined on both ſides; and upon hearing counſel ; and 
reading the proofs in the cauſe ; 


Trex CourT ordered an iflue to try the medys as alledged in 
the anſwer, 


A trial was accordingly had, and a verdict found for the plain- 
tiff at law; and upon reading the decree and peſtea; and hearing 
counſel for the defendant ; 


Tat CourrT ordered the bill to be diſmiſſed, with coſts both 
at law and in equity, 


Taz Bisnoe or Norwich again? GRAINGER, 
Yorkfhire, 19th April 1758. 


HE bill ſtated, that the rectory and parſonage of Why, 
with the chapels of F ling, otherwiſe Fylingdale, Han/eer, 
Ugglebarnby, Aſtdale. otherwiſe Eſtdale Side, Aſtaby, and Dune 
ley, in the county of York, to the ſaid rectory and parſonage 
united, with all and ſingular the tithes, oblations, obventions, 
fruits, profits, rights, and advantages whatſoever to the ſaid 
rectory, parſonage, or chapels belonging, formerly appropriated 


to, and part of the poſſeſſions of the late monaſtery or abbey ot 


Whitby, veſted, upon the diſſolution of monaſteries, in Henry the 
Eighth, his heirs and ſucceſſors ; that Henry the Eighth, by his 


Hay by the fiſhermen reſiding in the ſaid pariſh and chapelies ; the tenth part of all fiſh caught in 
cobles ; and to gl. fer cent. on the value of all fiſh ſo caught and fold, either at ſea, or out of the 


ſaid pariſh, 


letters 
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appurtenances, to the then Archbi/bop of York and his ſucceſſors ; 
that the ſaid rectory and tithes, with the appurtenances, were, 
for many years, held by ſome of the anceſtors of Hugh Chelmley 
on leaſe from the Arcbbiſbap of York for twenty-one years; that 
the ſaid leaſe was, from time to time, renewed, until H. Cholmley, 
the leſſee, neglected, in the year 1742, to renew the ſame; that 


thereupon Launcelot, then Archb:i/h2p of York, by indenture dated 


the ſecond of November 1742, demiſed the ſame to the plaintiff 
who was archdeacon of York, to hold to him and his executors, 
&c. for twenty-one years, at a yearly rent therein mentioned ; 
that the ſaid H. Cho/mley's leaſe expired on the twelfth of 
September 1748 ; and that the plaintiff thereby became poſſeſſed 
of the ſaid rectory, and all the tithes and profits thereof; that 
by indenture dated the twenty ninth of Fuly 1749, the then 
2 York, upon the plaintiff's ſurrender of his leaſe, 
demiſed the ſaid rectory, &c. to the plaintiff, his executors, &c. 
to hold for twenty-one years, ſubject to the rent therein 
reſerved ; that the plaintiff thereby became entitled from the 


twelfth of September 1748 to all the tithes ariſing therein, or to - 


ſome ſatisfaction in lieu thereof, and particularly to all the tithes 
yearly ariſing from and out of all manner of fith from time to 
time during the time aforeſaid caught or taken by any perſon or 
perſons whomſoever uſing or exerciſing the trade or buſineſs of 
a fiſherman, and living or refiding within the ſaid rectory, cha- 
pelries, or the titheable places thereof; that the ſaid rectory and 
chapelcies are ſituate and adjoining to THE SHA; that there is 
within the ſaid rectory, and in the chapelry of Hyling, a place 
called Robin Hood's Bay, in the town of which the defendants 
had, for many years paſt, reſided, and exerciſed the trade of 
fiſhermen ; that the ſaid buſineſs had, for time immemorial, 
been carried on within the ſaid rectory with certain boats called 


five men boats, or other veſſels, and with certain other veſſels 


called cobles z that they, and all ſuch perſons exerciſing the like 
buſineſs, had immemorially, until the ſaid twelfth of September 
1748, paid, and, according to ancient uſage or cuſtom within the 
ſaid rectory, ought of right to pay, the tithes of and out of all 
fiſh by them caught, had, and taken at fea, to the rector or 
impropriator of Whitby, or his leſſee or leſſees, tenant or tenants, 
tithing-men or agents, in manner followiny (that is to ſay), that 
ſuch fiſhermen had from time to time delivered and paid tithes 
of, from, and out of all ſuch fiſh which they had from time to 
time caught at ſea in their ive men boats or other veſſels in the 
ſummer ſeaſon, and brought to and landed at Robin Hod: Bay, 
Whitby, or at any other place or places within the ſaid rectory 
and chapelries, or the precincts or titheable places thereof; 
that in the tithing thereof the fiſherman or fiſhermen who had 
caught and landed ſach fiſh as aforeſaid, had and ought, from 
time to time for time immemorial, and according to ancient 

5 cuſtom 
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Tur Bunor or cuſtom uſed and obſerved, firſt to tell or ſet out twenty of the 
—ů fiſh by him or them ſo caught or landed; and that the perf 
G. Hines. or perſons who had from time to time been ſeifed or poſſeſſed of 
the faid rectory and tithes, or his or their tenant or tenants 

leflee or lefſees, or ſome perſon by him or them, or ſome of 

them, employed as a tithing- man to receive and collect ſuch 

tithes, had, for all the time aforeſaid, and according to ancient 

uſage and cuſtom, choſen and taken up, and of right ouglit to 

chuſe and take up one of the fiſh ſo landed, told, and ſet out; 

that afterwarcs the fiſherman or fiſhermen who caught and 

landed ſuch fiſh uſed and ought to take up the remaining 

nineteen fiſh 3 that then the fiſherman or fiſhermen begun 

again to tell or ſet out twenty more of the ſaid fiſh, the tithing. 

man in like manner to chuſe and take up one, and then the 

fiſherman or fiſhermen to take up the remaining nineteen ; 

and fo on till all the fiſh, ſo from time to time caught and landed 

by ſuch fiſhermen as aforeſaid reſpectively, were tithed, The 

bill further ſtated, that as to all fiſh caught and taken at ſea by 

any fiſherman or fiſhermen living or reſiding within the faid 

rectory, &c. which they had, from time to time, ſold and diſpoſed 

of to mariners or other perſons at ſea, or carricd to any other 

place or places out of the ſaid rectory and chapelries, to ſell or 

ditpoſe of, fuch fiſhermen ought to have paid to the plaintiff, 

as they had from time to time for time immemorially paid to all 

other perſons who were ſeiſed or poſſeſſed of the ſaid rectory 

and tithes, &c. twelvepence out of every twenty ſhillings which 

they received byor from the ſale of all ſuch {th ſo ſold or diſpoſed 

of by them at ſea, or in any other place or places out of the {aid 

reCtory and chapelries as aforeſaid, The bill further ſtated, that 

for all fiſh from time to time caught and taken in or upon THE 

SEA by any fiſherman, &c. in any coble, and landed within the 

faid rectory, ſuch fiſherman, &c. ought to pay the tithe in kind 

of all ſuch fiſh at any time taken in any coble ; that the 

defendants, before and ſince the faid twelfth of September 1748, 

lived at Robin Hood's Bay, or within ſome place in the faid 

rectory, and had long before and fince that time employed 

five men boats and other veſſels in the ſummer ſeaſon, and had 

reſpectively caught and taken in that time large quantities of fiſh 

of all ſorts, and of great value, part whereof they had landed at 

Robin Heoed's Bay, and elſewhere within the ſaid rectory, and 

had diſpoſed of other parts to perſons at ſea, and at YJarmcut, 

and other places not within the ſaid reCtory, the tithes of all 

which the plaintiff became entitled to, and ought to have been 

paid, according to the ſeveral ancient cuſtoms and uſages of 

paying tithes of iſh before- mentioned; that notwithſtanding 

| that, and the many applications made to the defendants by the 

plaintiff's agents for inſpecting their fiſh to aſcertain the tithe 

thereof, they had abſolutely refuſed to ſuffer ſuch inſpection, 

or to comply with ſuch ancient immemorial cuſtoms, and {ct 
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up ſome pretended compoſitions in bar of the ſame z but that Taz Brenoyos 
the ſaid pretended compoſitions were fraudulent, and injurious Non uten 


and 


| to his right. The bill therefore prayed, that the defendants  . 4 

| might fer forth a juſt account of all the ſeveral quantities, 

5 numbers, and ſorts of fiſh which they had from time to time 

reſpectively caught and taken in their bats or other veſſels in 

| the ſummer ſeaſon, or in their cables in the winter ſeaſon, 

. and landed at Robin Hood's Bay, or at any other place within the 

. ſaid reQory, ſince the twelfth of September 1748, and the values 

and tithes thereof ; and alſo a true account of the ſeveral ſums 

| of money which they, or any of them, had, from time to time, 

; ſince the time aforeſaid, received by the ſale of the herrings and 

y other fiſh ſold by them at Yarmouth, or any other place not 

: within the ſaid rectory; and how much the value of the tithe 

p amounted to; and in what manner they computed the ſame ; 

4 and whether any ſatisfaction, and what, had been made to the 

g plaintiff or his agents for the ſame; or any and what part 

| thereof; and that proper directions might be given by the 

/ court for the payment of ſuch tithes for the future. 

b The defendants ſaid, that they believed that the rectory of 

a Whitby, with the ſeveral chapels, and all the tithes, oblations, 

- &c. were formerly appropriated to, and part of the poſſeſſions of 

5 the late diſſolved monaſtery or abbey of Mhitby; that upon the 

lt diſſolution thereof, the ſame became veſted in Henry the Eighth, | 

7 his heirs and ſucceſſors, who might grant the ſame to the then x 

i Archbiſhop of York and his ſucceſſors ; and that the ſame had 14 

, been held for many years by the Cholmley family, as is ſtated in 1 

10 the bill; and they admitted, that the plaintiff was, by virtue of a + 

* leaſe dated the twelfth of September 1748, well entitled to the ſaid iy 

* rectory and tithes z but they denied that he was particularly | 

de entitled to the tithes ariſing from and out of all manner ot fiſh | \ 

n caught or taken by any perſons whomſoever uſing the trade or Fi 

g buſineſs of fiſhermen, and reſiding within the ſaid rectory. 1 

85 They alſo admitted, that the ſaid rectory and chapelries of Filing ö | 

id and Dunſley were ſituate near THE SEA; that the town of 

, Robin Hood's Bay was within the ſame; that moſt of the | 

p i detendants lived there, and for many years paſt had been + | 

. employed as fiſhermen in five men boats and cebles ; and that the oy 

v trade of fiſhing had been carried on in the ſaid bay; but whether = 

4, for time immemorial they knew not ; but they denied that all | 

| | fiſhermen reſiding in the faid pariſh had immemorially, until | 

N the twelfth of September 1748, paid, or ought to pay the tithes | 

= of all fiſh by them caught at ſea to the rector or impropriator of 

= the ſaid rectory, as in the bill is alledged. They ſaid, that within | 

* forty years laſt pait the defendants and certain other perſons 

"6 had, in their own wrong, ſuffered the tithes of cod, ling, and | 

wm hollibuts to be taken in Filing by the agents of H. Chulmley, | | 

© the lord of the manor, in the proportion of one out of twenty | 

X and that if there were not twenty, then no tithe fiſh was paid; | | 
1 
ö 
| 
| ' 
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Tux Bre vor oy and that, except of cod, ling, and hollibuts, no tithes in kind of 


Noxwicu 
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any ſpecies of fiſh whatſoever had ever been paid by any fiſher. 
men reſiding in the ſaid rectory. They alſo denied, that there 
was any ancient uſage in the ſaid rectory to pay twelvepence out 
of every twenty ſhillings to the leſſee of ſuch rectory from the 
fale of all fiſh caught in the ſummer ſeaſon, and ſold at ſea, or in 
any other place out of the ſaid rectory. But they admitted, that 
they had, at divers times within thirty yeurs laſt paſt, and before 
the twelfth of September 1748, ſubmitted to pay H. Cholmley three 
guineas for every boat, and ſeven ſhillings and ſixpence for every 
coble, yearly ;z and averred, that they had paid the ſame more 
out of apprehenſion of being deprived of divers liberties, &c, 
which they enjoyed in Robin Hood's Bay under him and his 
anceſtors, lords of the manor of Filing, than of right. They alſo 
ſaid, that although they had been adviſed that no tithes of fiſh 
could be demanded of common right, and denied the plaintiff'; 
right thereto ſince the twelfth of September 1748, yet for peace's 
ſake, they had offered his agents yearly one guinea for every 
boat, and ſeven ſhillings and ſixpence for every coble; that 
the plaintiff had refuſed the ſaid offer, and demanded ſix guineas 
yearly, and ſeven ſhillings and ſixpence for every coble; but that 
they conceiving the ſaid demand to be very unreaſonable, and not 
being able to afford ſo large a ſum, they had refuſed to comply 
with his demand ; that they had, notwithſtanding, permitted 
the plaintiff's tithing-man to inſpe& their boats and cobles, 
though they were adviſed and convinced that no perſon had a 
right ſo to do. They admitted, that they had not paid the 
plaintiff any tithe for their fiſh caught ; and faid, that they had 
kept no account of them, except what they commonly called a 
garth angle account, which was by notching upon a ſmall pole 
whereon a hook was fixed for the counting of fiſh by ſcores ; 
but that, as they had accounted with their men every week, 
the garth angle, they believed, was afterwards deſtroyed ; but that 


they had ſet forth an account of the number, according to the 


beſt of their recollection. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on the plaintiff's behalf only. Upon hearing 
counſel for the plaintiff, no counſel appearing for the defend- 
ants ; and reading an affidavit of ſervice of fubptna, Wc. ; 


Tax CourT ordered the ſeveral ancient cuſtoms and uſages 
of rendering and paying the tithes of fiſh caught and taken by 
fiſhermen living or reſiding at Rebin Hoed"s Bay, or at any other 
place or places within the rectory of Whitby, or the titheable 
places thereof, to be 
demanded by the bill; and the ſaid defendants to reſpectively 
account with and ſatisfy the plaintiff the value of the twentieth 
Part of all ſuch fiſh as had been taken and caught by them, 
or any of them, in their five men boats or other veſſels in the 


ſummer ſeaſon, and landed within the rectory fince the r 


perpetuated and eſtabliſhed, as ſet forth and 
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of September 1748, according to the ancient uſage and cuſtom, 
as demanded by the bill; and alſo to account in like manner for 
all ſuch ſum and ſums of money received by them, and every of 
them, from the ſale of herrings and other fiſh caught by them in 
their five men boats or other veſſels, and ſold or diſpoſed of it 
Yarmouth, or at other places not. within the rectory, and make 
him a ſatisfaction for the tithes thereof (to wit), at the rate of 
twelyepence for every twenty ſhillings or pound ſo received by 
them from the ſale of ſuch fiſh, ſince the ſaid twelfth of Septem- 
ber 1748, according to the ancient immemorial uſage and 
tuſſo n as ſtated by the bill ; anꝗ to reſpectively account for the 
tithe of all ſuch tithe fiſh as had been caught and taken by them, 
or any of them, in their cobles, ſince the ad twelfth of September 
1748, as demanded by the ſaid bill; and pay the plaintiff his 


coſts of this ſuitz to be taxed ; the decree to be binding upon all 


the defendants, unleſs cauſe, &c. 


On the firſt of June 1758, no cauſe being ſhewn by the 
defendants, the Court ordered the decree to be made abſolute z 
and the deputy, in purſuance thereof, made his report, dated 
the fourteenth of February 1759, and no one attending for the 
defendants, the ſaid decree and report, no exceptions having 
been taken to the ſame, and no counſel appearing for the 
defendants, were, on the twenty-third of February 17 59, ratified 


and confirmed with coſts. 
PARKER, Chief Baron, 
SMYTHE, Baron, 
ADAMs, Baron, 


Joys again HEL VAR. 
Cornwall, 22d February 1739. 


THE rector of Saint AMelyon, in the county of Corntvall, 

claimed the tithes, both great and ſmall, of a farm occupied 
bythe defendant and her late brother ſince 1743, called the 
Barton of Newton, in the ſaid pariſh. | 


The defendant admitted that the plaintiff was rector, &c. and 
entitled to the tithes of the rectory; and that ſhe and her brother 
had octupied the ſaid barton or farm of Newton for ten years 
paſt ; but ſaid, that the ſaid | Barton of Newton, and the lands 
thereto belonging, had been parcel of the poſſeſſions of the priory 
of Bedmin, in the ſaid county (being one of the greater monaſ- 
teries), at the time of the diſſolution thereof, and, at the time of 
the diflolution, were held and enjoyed by the prior and 
convent of the ſaid priory, free and exempt from the payment of 
tithes ; that by the ſtatute of 31. Hen. 8. the ſame ought ſtill to 
be held and enjoyed free and exempt from the payment of tithes 
in the ſame manner as the ſaid prior and convent had held and 

Vol. II. Nn enjoyed 
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Tat tor of 
Noswicn 


againſt} 
Ca Aline. 


Hirany Treu 
32. Gxv. 2. 


The rector of 
Sr. Melyon, in 
Ceormuall, is in- 
titled to the 
great and ſmall 
tithes ariſing on 
the farm called 
the Barton of 
Newton, 
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DECREES IN TITHE CAUSES 


enjoyed the ſame ; that no tithes had ever been paid for the ſad 
farm and lands; and therefore ſhe inſiſted, that the ſaid farm 
was exempted from the payment of tithes, and the plains 


not entitled to any diſcovery of the titheable matters arifn» 
therefrom. d 


The plaintiff replied ; the defendant rejoined ; and witneſs 
were examined on both ſides; and upon hearing counſz|. 
and reading the depoſitions of ſeveral witneſſes ; an order of thi 
court, dated the twelfth of February inſtant, to prove exhibits, 
an indenture, dated the eighth of Oclober, in the thirteenth yey 
of Ducen Elizabeth, between V. Fenkms and Peter Corsi 
a licence or grant from J. Breſewood, ſubſtitute of the Ba 0 
Exeter, dated the twenty-third of October 1540, to P. Can 
and his wife to have their ſacraments in their chapel ; a terr 
of the parſonage and glebe lands of Saint Melyon, dated 17263 
another, ſigned by the miniſter, officers, and other inhabitany 
of the pariſh ; a grant from Reynold de Ferrers to Fibn, the 
ſon of Saringod do Crenabyar, in the twenty-firſt year of Km 
Edward; a leaſe, dated the twenty-fourth of June 171, 
between Sir John Coryton and the plaintiff ; two indentura, 
one dated the ninth of April, and the other the tenth, in the ſixth 
year of King Charles, between Richard, Lord Roberts, and Milla 
Rous ; the will of Thomas Littleton, dated the thirty: firſt d 
January, in the twentieth year of Queen Elizabeth ; the 
viſitation books in THE HERALPS Orrick for the counties d 
Cornwall, Devon, and others in 1513 and 1620; a map d 


Cornwall; an inrollment of a grant in tbe treaſurer's remem- 


brancer's office, in the ſecond part of originals of the firſt yer 
of Edward the Sixth, from the ſaid king to Edward, the Dutef 
Somerſet, of lands in Lanhidrock, Newton, Trefry, Colyer, 
Coſmadrake, Trevane, and Kingwoedhall, in the, ſaid county; 
the miniſters accounts in the augmentation office for thi 
thirtieth and thirty-firſt years of King Henry the Eighth and tit 
fourth year of Edward the Sixth, of the poſſeſſions of the lat 
diſſolved priory of Bodmin ; a commiſſion under THE CN 
SEAL ; an inquiſition thereon taken in the fifteenth year d 
the ſaid King Henry, on the death of Richard Coryton ; à papa 
writing, purporting to be a true copy of an inſcriptian on a 
ancient monument in the church of Saint Melyon, erected 8 
memory of Peter Coryton, E/q.; the anſwers ; and on lay 
debate; 


Tas Cover ordered the defendant to account for the tithes # 

the ſaid lands, as well for the time ſhe and her late brother bat 

been in poſſeſſion thereof before his death, as for the timcs ſheba 
been in poſſeſſion thereof ſince his death. 


Tuch 
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1 TuouAs againf Px Tx. Tax. Tzan, 
. 33. Gro. 2. 
85 Glamorganſbire, 12th July 1759. 

TIE bill ſtated, that the plaintiff was, in the year 1742, The vicar of 
8 lawfully preſented to the vicarage of Cadoxton near Neath, Cadoxton, near 
l in the county of Glamorgan, and was entitled, as vicar thereof, to 3 
as all the vicarial tithes of what kind ſoever, ariſing in the pariſh, N and 
s; or to ſome pecuniary ſatisfaction in lieu thereof, and particularly lan the tithes 
er to the tithe of the toll ariſing from all mills therein; that the of a water corn 
u ; defendants Price and Williams had, from the firſt of May 1746, 
py occupied certain water corn gri/? mills in the ſaid pariſh, either in 
Na their own right, or as tenants to other per{ons, at which mills 


they had yearly ground great eee of corn, grain, and malt, 
to the tithe of the toll of which corn ſo ground at the faid mills 


ny he was legally entitled ; that he had accordingly applied to the 
the defendants for a ſatisfaction for the ſaid tithes ; that the 
my defendants pretended that there had been an ancient mill in the 
116 pariſh which was exempt from the payment of tithes, and which 


ures, through length of time had decayed, and been taken down, 
and new mills erected thereon with the old materials; and that 


can therefore no tithes were by law due for the fame. But 
{t of he infiſted, on the contrary, that the mills for which he now 
; the demanded tithes had been erected on a part of the pariſh where 
es d no ancient mill had ever ſtood, for that they were erected on a 
po new channel or current of water, which had been diverted from 
nem. its ancient courſe into a new cut made for ſome private purpoſes 
Jour of the owner of the ſoil on which the ſame was made ; that they 
ues alſo pretended that there were no mills in the pariſh but what 
ofond were exempt from the payment of tithes ; but that, on the con- 
unf: trary, there were ſeveral ancient mills therein which did pay 


tithes, or ſome recompence in lieu thereof. The bill therefore 
prayed, that the plaintiff might have a diſcovery of the quantities 
of corn and malt ground at the ſaid mills in each year; the value 
of thre toll and mulcture thereof; and that the defendants might 
de decreed to come to a juſt and fair account for the value of 
the ſaid tithes, and pay to him what ſhould appear to be juſtly 
due on ſuch account. 


The defendant JWilliams admitted, that the plaintiff was vicar The cefendant 
of the pariſh, and entitled to all ſmall and vicarial tithes yearly ant ways, 


: . , . Ro that H. 
wiſing therein, or to ſome pecuniary ſatisfaction in lieu thereof; G Rice, . 
but whether he was entitled to the tithe of the toll ariſing from Compror, were 


all mills, and particularly from the new- erected mill, he could not ſeied in fee of 
lay. He ſaid, that the lordſhip of Cadoxten, and the ſeveral] de gane of 


weſſuages and lands belonging thereto, together with the rectory gh rey Aeon 


V tahe free ; that cn a brook called Clydach, parcel of the maror, there was an arcient mill exempted 
from nes ; that the de ſi ne ant Price as the leſſee of Stanley, and himſelf as the leſſee of Rice and 
Gorton, were peſſe ſſed of the ſaid ancient will 5 ard that they pulled it down, and with ſome part of 
"* W2Tlals erecicd cpotkr will on the Niream ct Ciyduch Brook, aud on lands which are parcel of the 
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Tnouas and advowfon of the pariſh-church of Cadoxton, kad been ancient) 
egainft held and enjoyed by, and were part of the poſſeſſions of thy 
Paxes. _bbots of Neath Abbey, and their ſucceſſors, - as lords of the 
manor of Cadoxton near Neath; that the ſaid manor or lordſhip 

was now veſted in H. Stanley, George Rice, and H. Compton; that 

the Earl of Broxk was entitled to the rectory and advowſon of 

the pariſh-church, and to ſuch tithes as belong to the impro. 

priate rector thereof; that the faid G. Rice in his own right, 

the defendant M. Price as leſſee to H. Stanley, and this defendant 

T. Williams as leſſee to H. Compton, were feed of and entitled 

to the rents and profits of the feveral meffuages and lands in 

the pariſh of Cadoxton, which were part and parcel of the lord. 

ſhip of Cadexton near Neath, and were parcel of the poſſeſions of 

the ſaid abbots of Neath Abbey and- their ſucceſſors; that on 

part of the poſſeſſions of the faid abbots, on a certain brook 

called Clydach, in the faid parith, there was an ancient mill, which, 

from time beyond the memory of man, had been free, quit, aud 

exempt from tithes ; that the defendant M. Price, as leſſce of 

Anne Stanley, whoſe eſtate therein H. Stanley now had, andT, 

Williams, the father of this defendant, who was then the left 

of H. Compton and G. Rice, being poſſeſſed of the ſaid andi 

mill, as parcel of the eftate which heretofore belonged to the 

faid abbey of Neath, did, in the year 1740, pull down the {4 

ancient mill, and with ſome part of the materials thereof erett 

and build another mill on the ſtream of the ſaid brook, and on 

lands which were heretofore part of the poſſeſſions of the fa 

abbots, and which for time immemorial had becn free and 

that they conti. Exempt from the payment of tithe z that the defendant 4. 
nued to hold the Price, and J. Williams the father of this defendant, having 
_ Mi, and built ſuch new mill, this defendant and the faid owners of it 
3 permitted the other de fendants to hold the ſaid new erected gi 
cording to their during ſeveral years as tenants to them, the profits of which were 
reſpective ſhares payable in ſhares, as in the ſaid anſwer is mentioned; tht 
in; he had not at any time heretofore occupied any mills wut 
ſoever in the pariſh, ſave the ſaid mill; and he admitic%, 

that he had never paid the plaintiff for the toll ariſing ther. 

from for any time ſince he became poſſeſſed of the profits there, 
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— G. Rice in but he inſiſted, that he, as leſſee of the eſtate of H. Compi 5 
ra _—— G. Rice, and M. Price, are landlords of the faid mil ow! 
Compton 3 and and that no tithes whatever are due by any right, uſage, « cau 
Price as leſſee of cuſtom within the pariſh, from any rents paid to them & Cai 
—_— I _— landlords ; and thatthe ſame ſo paid to them ought to be eftecnt 

—— N other as an annual expence ifſuing from the profits of the ="; , 
defendants, are and that if any tithe is due from the ſaid mill to the paint beh 
to be conſidered it is due from the miller who occupies the ſame as a perion deb 
as _ landlerds tithe only, to be paid out of the neat profits made by the mi 

thereof; naſter all deductions whatſoever ; and therefore. he was % 

that if any tithe | 


baten . landlord, obliged to ſet forth the corn, grain, or malt pads 
ix ought to be paid by the miller out. of bis neat profits, and net out of ile r tert; 
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delivered by the ſaid reſpective millers, but that the plaintiff Tomas 
ſhould reſort for ſatisfaction therein to the reſpective millers i 
who were the occupiers thereof. He further ſaid, that if the 
new erected mills ſhould, notwithſtanding their having been 
erected with part of the ſame materials, and on the ſtream of the 
ſame brook as the ancient mill, and on land exempt from the 
payment of tithes, be ſubject and liable to the payment of tithes, 
yet that no tithe ought to be paid by new erected mills until and, at any rate, 
{uch time as they bad fully cleared the expence of building the '* <ofidered as 
fame ; and that the ſame tithe, if any was due thereon, ſhould 28 Ow 
be pai as a perſonal tithe by the occupier reſident in the pariſh ; ought to be paid 
and he averred, that he had never reſided there, but in the until its profits 
town of Neath 3 and that he was in no other manner con- have cleared the 
cerned in the ſaid mills than as landlord to two third parts dnn. 
thereof. , 


The defendant M. Price, as leſſee to the other third part of The defendant 
the laid mills, put in the like anſwer, except that he further ſaid 7, as lefſee 
that he did not live in the pariſh till the year 17533 and that — — * — 
he bad yearly ſince that time paid to the plaintiff one guinea, he did not == 
which he had accepted in lieu of all his, the ſaid defendant's, vi- in the pariſh,and 
carial tithes in the ſaid pariſh ; and inſiſted, that he was not *bat the tithe of 
liable to any perſonal tithe whatever arifing within the ſaid pa- . 


riſh until that year, when he came to dwell therein. —— 


Paten. 


The other defendants, who were tenants and ſervants to the The other de- 
other defendants, put in the like anſwers; and inſiſted, fenden fay, 
that no tithe was due from them till the mills had fully cleared t hu 2 pre- 
all charges and expences laid out in the erecting thereof; — 
thet if there was any tithe due for the toll of the ſaid mills, 
it was either to be eſteemed a predial tithe, and due to the 
impropriate rector of the pariſh of Cadoxton, or elſe a perſonal 
tithe, and of right due to the rector or vicar of the pariſh where 
the defendants inhabited and dwelt during the time they rented 
and occupied the ſaid mills. 


The plaintiff replied to all the anſwers, except that of the de- The caus 
fendant V. Thomas ; the defendants rejoined ; and witneſſes heard. 
were examined on bath fides ; and upon hearing counſel ; 


The defendant's counſel objected, that G. Rice, one of the The objeQtion 
owners of the mill, was not a party before the court in this that G. Rice is 
cauſe ; but on hearing the plaintiff's counſel thereupon, the not 2 0» 
Court over-ruled the objection. yy 


And on reading the depoſitions taken on the plaintiffs The evidence 
behalf; and the anſwer of the defendant Williams ; and on read, 
debate of the matter ; 
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Tax Cour declared, that the plaintiff was enlitled to the 
p tithe of the toll of the ſaid new erected mill in the nature of: 
The — perſonal tithe only, that is to ſay, the tenth part of the cle 
clares the vicar Profits ariſing from corn, grain, and malt ground in the fad 
entitled to the mill, over and above all incident charges; AND THEREvpoy 


tenth part of the ; 
— — fits „ ORDERED the ſeveral defendants to ſeverally account with the 


rſonal tithe, Plaintiff for the tithe of the profits of the mill, after an 
The — allowance of all incident charges, and pay the ſame to the 


ordered to ac- plaintiff, with his coſts of ſuit to be taxed ; and the bill to 
_ accord- de diſmiſſed as againſt V. Thomas the ſervant, with forty fhil. 
— diſmic. lings coſts, to be paid over to the plaintiff by the other de- 
the defendant's N 
Exceptions tak -· On the fifteenth of November 1762, the defendant's counſcl 
en to the report, prayed time to file exceptions to the report; and the hearin 
and over ruled. —— adjourned, the defendants filed exceptions accordingly ; 
The report con- hut on the twenty-fifth of November 1762, upon hearing counſel, 
— and reading the decree, report, and exceptions, the Court 
ordered the exceptions to be over- ruled; the report to be ratified 
and confirmed; and the defendants to pay their ſeveral ſhares 
reported due, in the proportion as in the ſaid report is men- 
ioned, for the tithes of the profits of the ſaid mill, with ſubſe. 
quent coſts. ; 


PARKER, Chief Baron, 
ADAMS, Baron. 


Hitany Tan DEwDNEY again BERTIE. 


33. G0. 2. L 
Devonſhire, 21/t February 1760. 


The reQor of FUE plaintiffs, as owners and occupiers of lands and tenement; 
Kenn, in Dewon- in the pariſh of Kenn, in the county of Devon, filed their bil 


2 eee to eſtabliſh a modus of fourpence a cow yearly, in lieu of tithe 


milk in kind. milk, as appeared by a terrier of the parſonage houſe of the 
1 ſaid rectory and the given and dues thereto belonging, entered 
in the principal regiſtry of the Biſhop of Exeter, in whoſe dioceſe 
the ſaid pariſh is, and which terrier is dated 1680, and ſigned by 
V. Gould, then rector, by the biſhop's command, and atteited by 
G. Harriſon, the churchwarden, in which it is ſaid, and re- 
turned by the then rector, that he knows of no cuſtom in the 
ſaid pariſh but one groat for the milk of a cow. 


The rector denied the ſaid modus, and infiſted on the tithes of 
milk in kind, | 

Tat CovgrT, on reading the terrier in the bill mentioned, 
directed an iflue to try the modus. | 


A trial was accordingly had; and a verdict was given for the 
defendant that there was no ſuch cuſtom, X 
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Tas CourT ordered the bill to be diſmiſſed, with coſts both 3 ; 


at law and in this court, Dinos. 


Tzrx., Tram, 


Taz EARL or EFFINGHAM again TURNER. pa RA 


n ork/bire, 2d July 1760. 


T HE plaintif, as impropriator of Rotherham, in the county of The occupiers of 

Verl, claimed all manner of tithes, both great and ſmall, lands Ming in 
: . : a : the townſhip of 

yearly ariſing in the rectory, except certain ſmall tithes or 1. 

cuſtomary payments belonging to the vicar, as ſet forth in the and out of the 

bill; and ſtated, that the defendants had been, for ſeveral years hamlets of 

laſt paſt, reſpectively occupiers of land lying in the townſhip of T»7* £4 -_ | 

Kimberwerth, in the ſaid pariſh, but not within certain diſtricts Sh f B. 

in the ſaid rownſhips, called Thorpe and Scholes, of either of them; tha, in Yorks 

that in the year 1755 they had growing thereon wheat, rye, fire, are, by 

barley, oats, peaſe, and beans, which they had reaped and carried cuſtom, 1 — 

way, without ſetting forth the tithes thereof, or making the "I — 

plaintiff any ſatisfaction for the ſame; that by an ancient cuſtom and beans, by 

in the townſhip,.except in the faid diſtricts of Thorpe and Scholes, everytenthſheck 

every occupier of lands in the ſaid townſhip, except as afore- or ſtook, each 

faid, having any ſort of corn ariſing thereirom, ought to ſet — 

t the tithes of ſuch corn by every tenth ſhock or ſtook, gieaves, 

each ſtook or ſhock containing ten ſheaves ; that the defend- 

ants, although their lands did not lie in the diſtrict of T horpe 

and Scholes, refuſed to comply therewith, or to make any diſ- 

covery of their titheable matters. The bill therefore prayed, 

that they might be decreed to account with the plaintitF 

touching the ſeveral matters aforeſaid, and pay him what ſhould 

appear due to him from them reſpectively on the balance of ſuch 

account, 


The defendants admitted, that the vicar of Rotherham was 
entitled to ſuch cuſtomary payments in reſpect of ſmall tithes, 
as ſtated in the bill; that the plaintiff was entitled to all tithes 
vearly ariſing in the ſeveral townſhips of . Rotherham and 
Kimberworth, except ſuch tithes as the ſaid vicar was entitled to 
that all tithes within the townſhip of Kimber worth, except 
certain ſmall tithes leaſed to V. Wilkinſon, and thoſe in reſpect 
of which yearly payments had been made to the vicar, 
had been, from time to time, collected or received by the 
plaintiff until the year 17543 that they were occupiers of ſeveral 
lands within the townſhip of Kimberwerth and pariſh of Rother- 
tam. which did not lie within either of the hamlets of Thorpe or 
Scbalet ; and that they had, before the year 1755, great quan- 
tities of corn and other grain yearly growing thereon ; but they 
inſiſted, that on reaping the ſame they had duly ſet out the tithe 
thereof, or made ſatisfaction to the plaintiff for the ſame, and 
therefore had kept no account thereof; that they had ſet out 
the tithe thereof in kind, by ſetting apart every tenth ſheaf or- 
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Tus East or reap of the whole thereof for the tithe, and given the plainti 
rm notice to take the ſame away; and that he neglecting ſo to do, 
Tyzxzz, the ſame either rotted, or was ſtolen away; that the impropriz. 
tor of the pariſh had conſtantly, or moſt commonly, accepted a 
D compoſition at ſome certain rate an acre for the tithe of corn 
rowing on the greateſt part of the lands in the townſhip «f 
Ximberorth z that there was not, as they knew of, any ancient 
cuſtom that the occupiers of lands in the townſhip of Ninber- 
worth, and not within Maferough. Thorpe, and Scholes, having corn 
ariſing from their lands, ſhould ſet out the tithe of any part 
thereof by every tenth ſhock, ſuch ſhock containing ten, or any 
other number of ſheaves, or other than as aforeſaid ; and they 
inſiſted, that they were not obliged to ſet out their tithe corn in 

ſhocks, or otherwiſe than in ſheaves or reaps, = 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel ; and 
reading the depoſitions of ſeyeral witneſſes on both ſides; and 
all the defendants by their counſel declining an iſſue at law fc 
the trial of the cuſtom alledged 


Tun Cour ordered the defendants to account for their 
reſpective tithes of wheat, rye, barley, oats, peaſe, and bean, 
which aroſe from their reſpective lands within the townſhip cf 
Kimberworth for the ſaid year, purſuant and according to the 
cuſtom ſtated and ſet forth in the bill, with coſts of rhis ſuit to 
Ong T. PaxkER. 
S. 8. SMYTHE, 
Rich. ADAMS, 


. GEORGE ag] OUTRAM. 
. Derbyſhire, gib July 1757. 

The rector of THE bill ſtated, that the chapelry of Brampton, in the rector 

Cheſterfield, in of Cheſterfield, in the county of Derby, being vacant, the 

— plaintiff Botumanm was, on the twenty- eighth of Auguſt 1752, 

2 1 — nominated thereto by the plaintiff George, as appropriator of the 

rate to the cha- Aeftory of * as he had a right to do; that on the firſt 

pel of Bramp- of September then next following he was licenſed by the Biſbp f 

ron, in the ſaid Litchfield and Coventry ; that he thereby became entitled to the 

_ ſeveral tithes and wmodufes in the bill mentioned, and alſo to ſome 
land, together with a manſion-houſe, lying and being within the 
chapelry ; and that the premiſes had been immemorially enjoyed 
by the curates of the ſaid chapelry ; that the ſaid curacy having 
been vacant ſeveral years, the ſaid biſhop granted the ſame in 
ſequeſtration to one S Ellis, now deceaſed ; that on his death, 
the defendant Seth Ellis his ſon got into, and had ever ſince 
been in poſſeſſion of the {aid manſion - houſe and lands; that — 

5 ö an 
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DURING-THE REIGN OF GEORGE THE SECOND. 


and the other defendants had ever ſince taken and received the 
tithes ariſing within the ſaid chapelry, and converted the ſame 
to their own uſe, although they well knew that the ſaid Bowman 
in right of his nomination, or the ſaid George as rector of the 

riſh, was entitled thereto, 'The bill therefore prayed, that 
the defendants might account with and ſatisfy the plaintiffs, or 
one of them, for the rents and profits of the manſion-houſe, 


lands, and tithes, taken and received by them ſince the death of 


Seth Ellis the father. 


The defendants Outram and Middleton ſaid, that the chapel of 
Brampton was a very ancient building; that it was parochial, and 
time out of mind had been endowed with a manſion-houſe, 
glebe lands, and tithes, as in their anſwer mentioned; that the 
fobabitants of the chapelry were well entitled,on every vacancy of 
the curacy of the chapelry, by the voice of the major part of 
ſuch of the inhabirants as ſhould aſſemble in veſtry for that pur- 


poſe to nominate and appoint ſuch perſon as they ſhall think fit 


to perform divine ſervice and preach in the chapel ; that the 
inhabitants are obliged to keep, and time out of mind had kept 
the chapel and chancel thereof in repair; and that ſuch perſon 
ſo nominated by them, being licenſed by the Br/bop of Litchfield 


and Coventry, had a right to perform divine ſervice, and was 


entitled to enjoy the manſion-houſe, lands, tithes, and meduſes in 
their anſwer mentioned; and they ſet forth the names of ſeveral 
perſons who had been accordingly nominated curates there ; 
the times of their nomination ; and averred, that they bad 
enjoyed the manſion-houſe, lands, and received the tithes till the 
time of their reſpective deaths; that on the death of S. Ellis, 
father of the defendant Eilit, the defendant was nominated 
by a majority of the inhabitants, but that the right of nomina- 
tion to the chapelry having been ſome time paſt in diſpute, the 
biſhop refuſed to licenſe him; that he had notwithſtanding 
enjoyed the manſion-houſe and lands, and received ſuch of the 
tithes as could be got in; and that he had performed divine 
ſervice in the chapel until he was prohibited: by the biſhop's 
monition ; that the plaintiff Gezrge did, about the time men- 
tioned in the bill, nominate Bowman to be curate of the chapel, 
and that he was licenſed by the biſhop to preach in his dioceſe ; 
but they denied that Bowman had, by virtue thereof, any right 
to the houſe, lands, or tithes, he not being duly nominated to 
the chapelry ; for that the deans of Lince/n or rectors of the 
pariſh never had any right to nominate a curate to the chapel ; 
and they ſet forth what ſums of money they had received in lieu 
of tithes, and what titheable matters had ariſen in the chapelry, 
and acknow!edged that they had refuſed to account for the 
ſame with tlie plaintiff. 


The defendant S. Ellis ſaid much to the ſame purpoſe as the 
other defendants ; and averred, that on the death of his father he 
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| Gzonce was duly nominated by a majority of the inhabitants to the 
_ _ ecuracy ; and infiſted that he was thereby entitled to the houſe, 
lands, and tithes, although not licenſed by the biſhop ; and that 


the plaintiffs had no right thereto, or to any account thereof, 


The plaintiffs replied ; the defendants rejoined ; but be- 
fore any further proceedings were had, the plaintiff George died, 
as alſo the defendant Middleton, whereby the proceedings became 
abated ; but Bowman and the other two defendants examined 
their witneſſes; and the cauſe, being duly revived purſuant to an 
order of the eleventh of June laſt, came on to be heard the ninth 
of July 1757, when, upon hearing counſel for all parties, 


Tur Cover directed an ifſue to try, before a ſpecial jury, 
e Whether, upon the vacancy of the curacy of the chapelry of 
« Brampton, by death or otherwiſe, the rector of Che/terfield for 
« the time being hath a right to nominate a proper perſon to be 
« curate of the ſaid chapel?” | 


On the fixth of December 1758, upon hearing the plaintiff”s 


counſel; reading the po/tea ; and hearing counſel for the 
defendant ; 

TnE Court ordered the defendant Ellis to deliver up to 
Bowman or his aſſigns the. houſe and glebe lands, with their 
appurtenances, belonging to the chapelry of Brampton, and, with 
the defendant Outram, to account for the profits they had 
received from the death of Ellis father, and alſo for the value 
of the houſe and glebe lands during the ſaid time; the deputy 
to take the account, and to make reaſonable allowance to Ell; 
for ſerving the cure; the ſaid defendants to be examined 
touching the profits they or either of them had made or 
received of the chapelry, houſe, and glebe fince the time of 

utting in the anſwer ; the plaintiffs to pay the defendant Green 
is cofts according to the courſe of the court, and to have them 


repaid by Ellis and Outram, who are alſo to pay the plaintiffs 
their coſts at law and in equity. 
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A. 


ACTON, 
HE manner in which the vicar of 
Aon, in Suffolk, is entitled to the 
| ſmall tithes of the pariſh, Unfreville u. 
Hickeringull, $2 


ADDERBURY. 


1. The vicar of Adderbury, with the cha- 
pelties of Bodicorr, Milton, and Bara. 
foro, in the county of Oxfore, annexed, 
js entitled to the tithe hay on the lands 
called the Ten Pound Plot, Peaſe Porridge 
Meadow, the Mill Meadow, the Moors, 
Ward's Meadow, the Lot Meadows, 
$werinay Mead, and Hadgay Mead, 
Semer ville . Wiſe, © 263 
2 But he is not entitled to the tithe hay 
ariſing on the Demeſne Lands betonging 
to the Biſhip of. Winchefter, Somerville 
v. N, 263 
3. The vicar of Adderbyry is entitled to 
the tithes of Baker's Leys, the Honey- 
bam, the Ford, the Chief Meadow, the 
Hams, and the New Cloſes in kind, but 
only to a certain portion of the tithes 
arifing in the chapelry of Bardford, 
Somerville v, Watſon, 473 notis 


-. 


The vicar of Aaderlury is entitled to 
the tithes of wool and lambs anfing in 
the hamlet of Adderbury Eaft, in kind, 
Gardiner v. Cox, | 473 


5. Butit is alledged that there are certain 
moduſes payable in Adderbary Za, in 
lieu of the tithes of 75+ Lor Meadows, of 
milk, calves, barren cows, garden ſtuff, 


and colts, Gardiner v. Cox, 4174 . 


AGISTMENT. 
1. 2yer:, Whether agiſtment tithes are 


due for depaſturing cattle on ſtubble 
lands where there is no herbage, Hill v. 


Ruſſell, 45 


2. Agiſtment tithes ſhall be paid for cat- 


tle fed on turnips, Criſpe v. Theobalds, 
52 


3. A cuſtom to pay fourpence an acre for 


agiſtment tithes of land when the ſaid 


land is depaſtured, is bad, Benſon v. 
Watkms, 57 


4 No agiſtment tithes are due for feed- 


ing cattle on a common belonging to a 
corporation, for which rates of paſturage 
are collected by the corporation, Unger- 
wood Vs Gibbon, 59 


5. No 
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5. No agiſtment tithes are payable for 
feeding cattle on after- graſs, the tithes 
of the firſt crop of which have been 
paid, Underwood w. Gibbon, 59 
6. The ſame point, ad wv. Flower, 78 
7+ If a farmer take in ſheep belonging to 
another perſon to agiſt during the win- 
ter, and they have lambs, the vicar is 
not entitled to the tithes of the lamhs 
or wool, Smith wv. Rowel fe, 89 


8. The owner of lands and the owner of 
cattle agiſted on thoſe lands cannot be 
both liable to pay the tithes of ſuch 
agiſtment, for the ſame duty cannot 
ariſe in two different perſons at the 
ſame time ; and therefore a butcher 
who carries on his trade in one pariſh, 
but lodges and boards with his father in 
another pariſh, and occaſionally turns 
his beaſts into his father's land until it is 
convenient to him to ſlaughter them, 
and pays his father for their feeding, 1s 
not [able to the parſon for the tithes of 
ſuch agiſtment, Fiber v. Leam ar, 158 

9. Tithes ſhall be paid for the agiſtment 

of cattle fraudulently driven into land 
not liable to tithes, Hicks v. i + 
105 


10. A cuſtom that the landholders ſhall be 
exempted from the payment of agr/- 
ment tithes on paying all other tithes 
whatſoever, is bad, Tones v. D. wie, 


168 


11. No tithes are due for the agiſtment or 
depaſturage of cattle upon ſtubble 
rounds or free paſture, for which 

© Lithes of the reſpective crops have be- 
fore been paid, Frankthn v. &. Cres, 
189 

I2. A cuſtom not to pay tithes for aſter- 
| paſture is good, Briuckiow v. Edmunds, 
314 

13. Tithes ſhall be paid for agiſting cat- 
tle cn turnips, though ſowed on lands 
from which corn had been reaped and 
tithed in the ſame year, Swynfen v. 
Digby, 320 
14. A cuſtom that perſons holding arable 
and paſture lands in any pariſh in a par- 
vicylar hundred, ſhall not pay agiſtment 
tithes for barren cattle ſed on the paſture 


CONTENTS. 


lands in the pariſh; is illegal and void, 

- Boulbee v. Ojbrrne, 360 
15. Agiſtment tithes are not payable for 
ſheep depaſtuted on ſtubble land or 
after graſs, Chapman v. Keep, 424 
16. No tithes are payable for the agiſt. 
ment of cattle fed and killed for the uſe 
of the owner, Robinſon p. Tanflall, 
433 


AGREEMEN T. 


1. In what caſe a parol agreement for 
three years, that the farmer ſhall retain 
his tithes during that time, is good, 
Keddington v. Adamſon, 49 


2. An agreement between a parſon and his 
pariſhioners. that they ſhall retain their 
tithes in conſideration of their exore. 
rating him from the payment of the 
poor's rate, is good, Reyned Y. Reger, 

75 

3. An agreement or compoſition betweey 
8 parſon and his pariſhioners reſpecting 
corn and hops, may be determined by 
the parſon's giving notice, at any time 
before the corn 1s reaped or the hops 
are picked, that he will take his tithes 
in kind, Reynell v. Rogers, 76 . 


4. Sed gie, For a notice about three 
weeks before the hop harveſt ſeems to 
have been held inſufficient, Reyne. v. 
Rogers, | 75 
5. A reQor is bound by an agreement 
made by his predeceſſor to take a com- 
poſition in lieu of tithes, until he gives 
due notice to take his tithes in kind, 
Ralph v. Sand/v 4, 104 
6, An agreement made by a landlord that 
his tenant ſhall hold the demiſed pte- 
miſes tithe free, docs not exonerate the 
tenant from the payment of tithes, 
Widmore v. Buchelo, 106 


7. See Siſo Ball v. Till, 175 


ALDBURY. 


The rector of Aidbury, in Heriferdfbire, is 
not entitled to the tithes of Penoy 
Perk, but the ſame belongs, in kind, to 
the impropriators of the rectories ot 
Tring and Wigginion, in the ſaid county, 


Gore v. To zc8 
%  ALDINGHAM, 
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ALDINGHAM. 


1. The rector of Mdingh im, in Lancofbire 
is entitled to the tithes of hemp, flax, 
and hay, growed in the hamlets of 
Sunbreak:, bear life, S: ales, Al nag bam, 
Gheoflor, and Denaren, in kind, Tul li- 
v. Kilter, 208 

2. The pretended cuſtom in this pariſh, 


that the owners of ancient lands and 


tenements ſhall, once in two years, at 


the requeſt of the parſon, draw a load of 


turf and peat to the 2 
in lieu of the tithes of hemp, flax, and 
hay, is void, Tall: v. Kilaer, 209 


A LD HAM. 


The rector of Alalan, in Sa geli, is enti- 
tled to alþ the wood growing in a piece 
of woodland containing one acre and a 
half, lying to the eaſt of Sma//brnck 
Ward, in lieu of the tithes of wood felled 
on ancient grounds in the faid pariſh, 
Soner v. Heay 26 


ALD STONE. 

The lay impropriators of A/dftone, in 
Cumberland, are only entitled co four. 
pence a-year for Hi'lhou/e Tenrment ; to 
eightpence a-year for Bailes Farm ; and 
to eightpence a-year for Fa rhill Farm, 
at the feaſt of Sr, Martis, in lieu of the 
tithes of all corn, grain, and hay, grow- 
ing on the ſaid farms, Spebenſon v. 
Rigſon, 292 


ALSTONFIELD. 


The impropriator of the pariſh of Aon. 
field, in Srefferdſhire, is entitled to the 
tiches ariſing in the manor of Over 
Eliftone, otherwife called Upper EA. 
fone, in the ſaid pariſh, Harpur wv, 
Salt, 468 


ALTON. 


The vicar of A tee, in Hampſhire, with 
the chapelries of Haiittarn, Benltead, 
and Krng fl-y annexed, is entitled to all 
the tithes thereof in kind, except the 
tithes of apples, lambs, wool, mills, and 
pannage in Bene as and King ſley, Sm11b 
%. Huggins, 475 


ALVINGTON, 
See WootlastoN., 


APPLES AND PEARS, 


1. A mcdus of eightpence a hogſhead of 


cyder and perry, in lieu of the tithes of 
apples and pears, is good, Rowe v. the 
Bifbop of Exeter, | 137 


2. A modus of one penny for the tithes of 


all hoard apples of every tenement ga- 
thered in the pariſh, in lieu of the tithes 
thereof, is good, Rowe v. the Biſhip of 
Exeter, | 137 


3. A cuſtom to pay a /cake bes on Sr, 


Thomas's Day, in lieu of the tithes of 
apples, honey, and hearthwood, is good, 
Burſl:m v. Spencer, 381 


4. A cuſtom that the orchard owner ſhall 


carefully gather, preſerve, meaſure, and 
tell out the tithes of his apples and pears, 
except ſuch as are uſed in his family, 
and that in recompence he ſhall be freed 
from the tithes of ſuch apples and pears, 
is bad, Pearſe v. Halt, 457 


ARKILGARTHDALEK 


The impropriator of Arkilgarthdale, in 


Yorkſhire, is entitled to the tithes of all 
ſuch lead ore dug in the pariſh as will 
not go through an inch riddle as it falls 
from the pick ; but all the ore as will 
go through ſuch riddle is tithe free, ' 
Lo:/aale v. Bathurſt, 30 


ASH, 


The reQor of 44, near Sampford and 


Camp/ey, in Sigl, is entitled to the 
great and ſmall tithes of zbe Park La 
in kind, and to certain modus in lieu 
of the tithes of cows, calves, fire wood, 
gardens, orchards, pigs, and geeſe, 
Biſhop v. Braham, 505 


ASTBURY 


The rector of A/bury, in Ch. ire, is enti- 


tled to the tithes of the townſhip of 
Oarede in kind, Egerton v. Jolly, 22 


ASTON FLAMVILLE. 


The lands called tbe New Incloſurer, inthe 


pariſh of A/fon Flamville, in the county 
of Leiecftrr, pay ti hes in kind to the 
rector; but r Old Inclolures pay the 
following modu/er, wiz. the Grower, 
ſixteen ſhillings ; the Town Cle, eight 
ſhillings; be Gallows Glee, eight 

ſhillings 3 
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ſhillings; the Day Houſe Cloſe, two 
ſhillings ; tbe Parks, nineteen ſhillings ; 
the Great Mickie Hill, one ſhilling and 
fourpence; the Lie Mickie Hill, 
twelve ſhillings ; and the Dove Houſe 
Close, one ſhilling ; in all four pounds, 
ten — at Kafter yearly, Laabrokt 
v. Tarvitl, 3p! 290 


AUCKLAND. 
See BARDGATE, 


B. 


BANGOR. 

The tector of Bangor, in F.intfbire, is 
entitled to the tithes of herbage for de. 
. paſturing ſheep fed for the butcher, and 

Cre and unprofitable cattle on the 
lands called the Dole Bangor, the Nunte/- 
ever, the Tyrod, and the Brynax Don- 
gro, Jenes v. Davii, 168 


| BARDNEY, 
1. The biſhop of Lincoln, as impropriator 
of Bardney, in Lincelnfbire, is entitled 
- to the tithes of the pariſh in kind, 
— only the demeſne lands of the 


manor of Bardney, The Biſhop of Lin- 
cola u. Ellis, - 193 


2. The lands compoſing the ſeveral farms 
called Lonwfield, Shakeholme, High Sheep 
Leaſe, and Low Sheep Leaſe, in the pa- 
riſh of -Bardzey, were formerly parcel of 
the poſſeſſions of the abbey of Barney, 


but they are not tithe free, The Bi 
of Lincoln v. Ellis, 193 


BARKWAY, 


The impropriator of Bar+way, in Hert- 
foreſpire, is entitled to the tithes of cer- 
tain lands lying in the open fields of 
the pariſh, and formerly part of Rey- 
on Heath, Jennings v. Lettis, 478 


BARLEBOROUGH. 


The eſtate formerly called Lang ford Park, 
but now called Part Hall Landi in the 


pariſh of Bar/eborough, in Derlyfirs, 
pays a modus of eight pounds on every 
Lady Day to the rector of B arleborough, 
in lieu of the tithes thereof, Cook w. 
Turner, 327 


BARNACLE. 


The manor of Barnacle, in IWarwickſbire, 
is tithe free, Harfor v. Fielding, 256 


BARREN LAN D. 


1. Tithes ſhall be paid of corn and other 
rain produced by lands ſuppoſed to 
— been barren, Doa/ſon v. Norton, 

| 45 
2. The lands which lie in the marſhes of 
the pariſh of /o Leach. in Linco!/nſhire, 
and which were rendered manurable by 
embank ment in the year 1616, are not 
ſuch barren lands as are exempted from 
tithes for ſeven years by the ftatute 
2. & 3. Edw. 6. c. 13. ſ. 2. Hankin v. 
Fauheringham, 184 


BARTON BLOUNT, 


The rector of Barton Blount, in Derbyſhire, 
is entitled to the tithes of the pariſh in 
kind, although it was ftated that he 
enjoys land called the Par/on's Mead, 
and ſeveral beaf! graſſis in the pariſh, 
in lieu of tithes, Birch v. Stone, 220 


BARTONS CHANTRY, 


The lands which were formerly parcel of 
the poſſeflions of Barton's Chai, ſi- 
tuate in the pariſh of S/. Peter, in the 
town of Buckingham, are. tithe free, 
Rogers v. Synary, 99 


BEDFORD LEVEL 


Lands, though extraparochial, drained by 
means of the Bedford Leue, and rendered 
productive, pay tithes to the king or his 
grantees, Shaw v. S.y ve, 4 


B E DMINSTE R. 


The vicar of Beam iner is only entitled to 
fourpence a cow in lieu of tithe milk, 
and to fix ſhillings and eightpence in 
lieu of every tithe calf, C7 v. Good- 

, 349 


2 BEES. 
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BEES. 


cuſtom to twopence for every 

1 155 or butt 112 — or broke up 
in the pariſh, in lieu of the tithes of 
honey and wax, is good, G. u wv. 
Prarct, 233 


2, A cuſtom to pay a leate hen on Sr. 
Themas's Dy, in lieu of the tithes of 
honey, hearth wood, and apples, is good, 
Buren v. Spencer, 381 


BIRST AL. I. 


The manor of Bir fall, in Yorkfrive, is not 
a diſtinct pariſh, but part of the pariſh 
of Si-flling, in Noritſbire, and though for- 
merly parcel of the poſſeſſions of the 
diſſolved abbey of Sr. Mariin Alle- 
marle, is not tithe free, Holme v. Drin+- 
red, 422 


BIRTL E . 


The impropriator of the chapelry of 
Birtley, in Northumberland, is entitled 
to the corn tithes of /e Farm, Broom- 
bote Farm, Hindhaugh Farm, and Calf 
Cloſe, in kind, Reed v. Oliver, 432 


BISHOPS LIDDIARD. 


The vicar of Bifheps Liddiard. in Somer- 
ſithhire, is entitled to the tithes of hay 
made from natural or artificial grafles 
arifing not on y in Rattle Meade, Broad 
Mead, Common Mead, Small Mad, 
Sanders Mead, and Farden's Meadow, 


but in the reſt of the pariſh, Geo/e v. 
Winer, 103 


BLAKESLEY. 

The vicar of Blakeſtey, in Northamptonſhire, 
is entitled to the ſmall tithes of Kirby 
Fields and New Cle in kind, Fletcher 
v. Rye, 375 


BLETHVAUGH. 


The rector of Blah rangh, in Nodvo· five, 
is only entitled to a modus of ten p_ 
a- year in lieu of the tithes ariſing on 
Monaughton Farm, Meredith v. BIaſb- 
fed, 377 


BODEN HAM. 
The vicar of Hodenbam, in Herefor dÞpire, 
is entitled to ſmall tithes in kind, 
Hathway v. Edward's, 178 


BONC HU RCH. 


The tithes of Lewecombe Farm, in the pa- 
riſh of Boneburch, in Hampſhire, — 
long, as @ portion of tithes in gro/s, to 
the grantee of the crown of the manor 
of Lowvecombe, and not to the rector of 
Bonchurch, Downes v. Moorman, 238 


BONDGATE. 


The manner in which the impropriator of 
the townſhip of Bonagate, in the pariſh 
of Auck/and, in the county of Durham, 
ſhall receive the tithes thereof, Bow/er 
v. Hoa ſor, | > no 


BOSTON, 


The demeſne lands of the manor of Beflon, 
in the pariſh of Hanwell, in Middleſex, 
though formerly parcel of the poſſeſſions 
of the priory of St. Helen';, pay tithes, 
both great and ſmall, to the rector of 
Hanwell, Roger/on v. Clitheroe, 2 


Dose 


The rector of Bower Chalk, in Wiltfhire, 


is entitled to the tithes of Yoodbouſe 
Farm, Shuttleworth v. Gela, 83 


B RAD WE I. I. 


The rector of Bradæaoell, in Suffolk, is on- 
ly entitled to forty ſhillings a. year in 
lieu of all tithes whatſoever ariſing on 


the Marſh Lands in the ſaid pariſh, 
Kllitt v. Burrow, 539 


B RAILSFOR D. 


The pretended cuſtom in the pariſh of 
Brailiſo a. in Deriyſhrrr, that the inha- 
bitants of any pariſh in the hundred of 
HApplitree occupying lands in tillage, 
and paſture ad by ſhall pay no tithes 
for depaſturing barren cattle on their 
paſture lands, is illegal and void, Bowls 
bee v. Oſborne, 360 


BRAMPTON, 
See CHRSTERFIELD. 


BRAMSHOTT. 
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BRAMSHOTT. 
The rector of Brampbort, in Hampſhire, is 


entitled to his tithes in kind, Rickwood 


. Trimmer, ' 401 


BRAUNTORN, 

The vicat of Braunten, in Dewonſpire, is 
entitled to the ſmall tithes of he Barton, 
of Staunton Court, of the Borough Cle/e, 
of apples, cyder, cows, calves, &c. but 
not to the tithes of rabbits ſold out of 
the warren called Er union Burr owe:, of 
of fiſh ſold from a private pond ; nor is 
he entitled to any fee for breaking the 
* in the chancel of the church for 

purpoſes of burial, Gregory v. Lut- 
treli, 114 


B R AVB RO OK. 


1. The rector of Braybroek, in Northamp+ 
tonſbire, does not enjoy the lands called 
the Dole, in lieu of the tithe hay atiſing 
on the Commen Fields of the patiſh, 


Rudge v. Chapman, 407 
2. Same point again determined, Chapman 
V. Spencer 1 449 


BRENTFORD. 


1. The chapel of New Brenford, in Mid. 
| dhijex, is annexed to the rectory of Han- 
«well, Rogit ſon v. Clitheroe, 2 


2. The pariſh of Weſt Brentſcrd is a diſtin 
- | pariſh, and has a church of its own; 
t it ſeems as if the ſmall tithes of 
lands lying therein were due to the 
rector of Hanwel!, Rogerſon v. Clithe- 
Lor, : 3 


BRICKSWORTH. 


The prebendary of Zrickfwerrh, in Nora 
tbamptonſbire, is only entitled to four- 
pence a yard land, in lieu of tithe hay, 
excepting on the eſtate called Wool Fuch 
Farm, Underhill v. Sprige, 361 


BROADCLIST. 


1. The pariſh of Breagcl:ft, in Dewenſhire, 
is divided into three parts, of which 
the impropriator is entitled to the tithes 
of tee, and the vicar of one, each chang- 
ing a part every year, Reywall wv. Will, 

| 244 


3. The ſu 


Cyder, hoarded apples, milch cows, and 
heifers, calves, garden tuff, except 
cabbages and turnips, firewood, colts, 
bees, and poultry, excepting geeſe, pay 
certain noduſes in lieu of tithes in kind, 
Reynall v. Wills, 244 
ſed cuſtom in this pariſh; 
that the farmers ſhall ted, and wing. 
tow, and graſs cock, the firſt math of 
grafs, in lieu of tithe hay of the after. 
math, does not exiſt, Keynell v. Vill 


245 


4. The tithes of wheat, barley, oats, beans, 


ſe, and ſuch like grain, ate payable 
in kind, Reyaali v. V di, 246 


BROCKWORTH. 


The meſſuage and lands called bit 


Woo, or Brockworth Park ; a meadow 
called Man/mores ; a cloſe called Trip. 
petis; and the Orcha d which adjoins 
Tripgett's Cleſe, in the pariſh of Breck- 
«worth, in Gioucefterſpir e, are tithe free ; 
and the cloſe called the Lillys, fituated 
in the ſame pariſh, pays a modus of three 
ſhillings a-year in lieu of ſmall tithes, 
Laurence v. Tatts, 276 


BROMLEY. 


The impropriator of Bremley S/. Leenard's, 


in Midale/ex, is entitled to the tithes of 
Nunnery Fiels, Pye Field, Ea, Marſt, 
and the whole pariſh, in kind, Bere 
ov. Watkins, 56 


BROUGHTON GIFFORD, 
The rector of Broughton Gifford, in Wilt. 


ſore, is entitled to the tithes of H. ten 
Land and Mitchel: Mead, Hicks v. 
Gonlaing, 165 


BUC KING HAM. 


The meadows and cloſes called Lacie. 


Meadow, Bradbary's Cloſe, Grey Field, 
Conduit Cieſe, and a meadow belonging 
to it, within the town and borough ot 
Buckingham, are tithe free, as having 
been formerly parcel of the poſſeſſions 


of Barion's Chantry, Rogers Vs Sag. 
rn 90 


BCULkEINCGTON. 
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N BULkKIN GTO. 

1. The governors of Fobrfton's School in 
Oatham, in Warwickſhire, are impro- 
priators of the reftory of Bulkington, in 
the ſaid county, and entitled to the 
tithes of Hill Clo/e, Hill Claſe Meado v. 
and Far Lawn, in the hamlet of ten, 
Armſead v. Perkins, 24 


3. But gaære, Whether they have a right 
of way from the ſaid cloſes through the 
yard of Perkin's Farm to their tithe 
barn in Buikingtor, f 25 


BULLOCK. 

A cuſtom that if any bulloek ſhall be ſold 
after it is a year old, the owner ſhall 
pay to the parſon of the pariſh a penny 
a-year for every year ſuch bullock, 
when ſold, is above one year old, in lieu 
of the tithes of ſuch bullock, is good, 
Parſe v. Hall, 456 


B URI AI. 
See Cu uAHcNB. 


BURTON, 


There is a penſion of three pounds a. year 


payable by the re ctors of N wrth Burton, 
in Yor#/:re, to the crown or its gran- 
tees, Ten. v. Barker, 560 


BURY. 


The corporation of Bury Sr. Edmunds, in 
S»fo'b, as lay impropriators of the 
pariſh of St Mary. and the pariſh of 


Sr, Janes, in the town of Bury, is enti- 


he A -- 4 „ 


N tled to the ſmall tithes of Olaball Furm 
| m kind, although the ſaid farm was 
formerly-parcel of the poſſeſſions of the 
monaſtery of Bury, and had never paid 

eny tithes, The Corporation of Bury v. 
Evan, 335 
BUTC-H ER. 

A butcher who carries on his trade in 
| one pariſh, but lodges and boards with 
X kis father in another, and occafionally 
. turns his beaſts into his father's lands, 
and pays him for the feeding thereof, is 
. not liable to pay agiſtment uthes for the 
ſame to the pariſon of the pariſh in 
: which his father lives, Fier v. Lea- 
man, 153 
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2. A butcher who buys a field of turnips 
for the purpoſe of fattening his cattle 
upon is not liable to pay the tiches of 
ſuch turnips, Kira v I, 514 


BY ALL FE N, 
See DowNHAM. 


C. 


ADD an 


The vicar of Cadorten, near Neath, in 
Glamorganſhire, is entitled to a tenth 
part of the clear proſiis arifing from the 
new water corn mills erected on Clydatch 
Brook, Thimas e Price, 547 


CALVES, 


r. A cuſtom to pay for every calf calved 
in the pariſh one halfpenny on the Wed- 
n'/:ay before Eafter Sunvay, as a modus in 
lieu of the tithe of ſuch call, is good, 
Brincklow v. Edmunds, 314 


2. A cuſtomto pay ſix ſhillings and eight- 
nce forevery tenth calf, without ſay- 

ing what is to be 2 where there are 
not ten calves, is bad, Gibbs v. Good. 


man, 347 
3. A cuſtom to pay one calf in every 
{even ; the ſhoulder of each calt under 
ſevea that is killed; and no more, 
unleſs there are ſeventeen calves, is good, 
Saimen v. Rake, 349 


N 


CANTLEY. 


The rector of Cantley and Southtvood, in 
Norfolk, is not entitled to the tithes of 
faggots and billets made of the topwood 
of timber trees, Morden V. Kn:ght, 


478 


c ARE B v. 


t. The rector of Cœrely, in Liaceluſb re. 
is entitled to the tithes of the hamlets of 
Care, Liitie Bytham, Aun'y, and of 
the cloſes called Ie . Cee, Har- 
rington's Cio e, and ihe Ling Cloſe, Hit- 
«ber v. Hatcher, 108 
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2. The lands called Cre: Hills, Marſb 
Fitld, Cold Oak, and Welfwert Fields, 
are not held and enjoyed by the rector 
of Careby in lieu of the tithes of the 
wanor of Careby, Hatcher v. the Biſhop 
of Lincoln, | 112 


CARROTS. 


The tithes of carrots and other roots ſown 
in the fields belong to the rector, 
Newton v. Bird, 35 


CASTLE EATON. 


The rector of Caftle Eaton, in Miliſhire, 
decreed to take his tithes in kind, the 
defendant having tated ſeveral modi/es, 


but neglected to aſcertain the time The rector of Chefterfield, in Derbi, 
when - were payable, Goddard v. ra 


Keble, 190 


CASTLEYTORD. 


The rector of Caftleford, in Yorkfbire, is 
entitled to the tithes both of the firſt 
and ſecond crop of c/over hay made on 
Farr Carr Cliſe, although there is a 
modus of one ſhilling a- year payable for 
all lands when uſed as meadow, in lieu 
of all manner of tithe hay, Sumner wv. 
Wiggin, 521 


CATTLE. 
1. Cattle bred for the plough or pail pay 
no tithes, Hathway v. Edwards, 178 


2. See alſo Penrice v. Dugard, I 92 


CHALFIELD. 
The rector of Cha/field, in Wiltfhire, is 
entitled to the tithes of Great Chalfield 
Farm, Lewis v. Golding, 172 


CHARCOAL. 


Charcoal ſhall pay tithes, Jorden v. Jen- 
hins, . 145 


c HE ERK L E v. 


1. The rector of Cheetley, in Staferaſire, 
is only entitled to a medus of three ſhil- 
lings and fourpence for Hichlin's Mea- 
dew, Further Fobns Field, Nether Tobns 
Field, the Cowltry, and the Bricken 
Cloſe, in lieu of the tithes thercof, 
Rboges S. Walker, 122 


2. But for lands not hed, but 

. tured with cattle aq 28 
biting the pariſh, the rector claims tw; 
ſhillings in the pound yearly on the 
value of the lands, Rhodes v. Malle, 


122 


CHESHAM LEICESTEt 


The impropriator of the parſona 
Cheſham Leicefter, in B. ies, 
is bound to pay five quarters of whez 
yearly to the chaplain of Ifnamites 
Latimer, in the ſaid county, Burr»; 
v. Whichcote, : 


CHESTERFIELD, 


200 


has the right of nominating a curate to 
the chapel of Brampton, in the faid ps 
riſh, George v. Outram, 52 


CHICKENS, 


See PouLTRY, 


CHILD OKEFORD, 
See Oxerorp, 


CHILHAM. 


The vicar of Chilham, in Kent, is entitled 
to the tithes of the paſturage of calves, 
and to the tithes of pigs, wax, hops, and 
milk, but not of hop-poles, Bate v. 
Sprakling, $6 


CHIPSTEAD. 


1. The manner of ſetting out the tithe of 
wheat in the pariſh of Chip/ead, in 
Surry, is by the Seat, and not by the 
ſhock, Lamb v. Tatterjall, 419 

2. The rector of Chipfead is entitled to 
the tithes of apples, pigs, peaſe, wood, 
garden ſtuff, calves, lambs, milk, and 
woul, in kind, Lamb v. T atter/all 

| | 419 


CHIRTON., 


The vicar of Chirtex, in Wilthire, is en- 
titled to the tithes of hay ariſing within 
the hamlet of Cornecl, in the ſaid pariſh. 
excepting on the three meadows called 
the Rumings, the Freehold Meadow, and 
Bewiey Mead, the tithe hay of which 

belongs 


cy Bo 2328458 5 8 


belongs to the impropriator of Ch irton, 
Pierce v. HWarrener, © 28561 


c HISHULL MAGNA. 


The vicar of Chiſbull Magna, in Efex, is 
entitled to the tithes of hay, all the 
ſmall tithes, and to four quarters of 
wheat, four quarters of barley, four 
quarters of oats, and forty ſhillings 
yearly from the impropriator of the pa- 
riſh : and the ſaid quantities of grain 
and forty ſbillings are a charge upon the 
inheritance of the rectory, and the ar- 
rears thereof payable by the owners, 


nee wv. Cook, 425 

ir CHURCH. 
1 1. An obligation to repair the chancel of 
* the church does not exempt the party 
FR from the payment of tithes in kind, 
Sauer v. Weld, 18 


2. Avicar is not, of common right, enti- 
tled to a fee for breaking the ground in 
the chancel of the church for the pur- 
poſes of burial, Gregery v. Lutirell, 114 


3. Nor for the —— the ground for 
the burial of the inhabitants either in 
the church or church-yard, Fran4lyn v. 


tle F. Croſs, 186, 189 
ves 4. In what cafe a vicar ſhall be entitled 
and to ſmall tithes, althcugh he was never 
10 endowed, Fox v. Harauell, 338 


3- The impropriator of the church, and 
not the vicar or ordinary of the dioceſe, 
is Entitled to dig up the ſoil of 70. 


_ chancel, to make gta ves, and to licence 
in the interment of the dead therein; but 
+ the this right muſt be exerciſed ſo as not to 
419 prevent or incommode the celebration 
* of divine worſhip, Couſſnater v. the 
ed, Biſhop of Lendon, 359 


| CLEVEDON. 


419 The vicar of Cleweden, in Somer/etfhire, 
ls entitled to ſmall tithes in kind, 


Walker v. Tutton, 347 
en- 
thin CLiOVELLY. 
riſh, The rector of Clovelly, in Devonſhire, is 
led entitled to one ſhilling in every twenty 
and ſhillings value of berr:ugs brought into 
kick Clovelly Key, by the fiſuermen of the 
ongs 
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pariſh, firſt deduQing the forred cap, 
or ſeventh part of the herrings ſo 
brovght in, 2 v. Cleverden, 283 


CLOVER 
1. Clover ſeed pays as a ſmall tithe, 
Wallis v. Payne, 382 


2. Clover graſs pays tithes for both the 
_ firſt and ſecond crops, Wakelyn v. Hel- 


Her, 494 


CSS T4 
See Horsss. 


COMPOSITION. 


See AGREEMENT— MELKSHAM. 


COMPTON GREENFIELD. 


The rector of Compton Greenfield, in Glou- 
ceſterſpire, is entitled to the tithe hay of 
Rudzey Ground and Flatt Meadow in 


kind, Rainflorp v. Dyer, 273 


CONNOCK 


The tithes of hay of the hamlet of Con- 
nocli belong to the vicar of Chirron, in 
H il:fhire, Peirce v. Warrenecr, 201 


CORN. 


1. Corn growed on lands ſuppoſed barren 
Mall pay tithes, Dodſen v. Norton, 46 


2. The parſon is entitled to the looſe corn 
which may lie at the bottom of the 
tithe cock of corn, 1bid, 47 


3. A cuſtom to pay four ſhillings an acre 
for land when ſowed with ſummer corn, 
and five ſhillings an acre when ſowed 
with winter corn, in lieu of tithes in 


kind, is bad, Benſon v. Waikins, 57 


4. A modus to pay ſo much a year in lieu 
of the tithes of all corn, grain, and hay 
on a particular farm. is ; although, 
from the nature of the ſoil, no corn had, 
within the memory of man, been grown 
in the patiſſ until within twelve years 
before, Stephenſon v. Ritſon, 29a 


5. A cuſtom not to pay tithes for ſtubble. 


of corn, &c, is good, Brinchlow v. 
Edmunds, 314 


O 0.2 6. A cuſtom 
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6: A tuftom to ſet out the tithes of corn 3. The rector of Ceverbom and all tie 


in Socks and not in ſheave, is good, 
Benarfh T, Kemble, 346 
7. It ſeems that the tithes of barley and 
- oats may be ſet out in heaps and ſtocks, 
unleſs there is a cuſtom in the pariſh to 
firſt bind them into ſheaves, 7 he Biſhop 
/ Rochsfter v. Linſell, 362 
8. Tithes are due for corn growing on 
head lands, Robinſon v. Turftali, 486 


CORSCOMBE. 


The farm called Totterwhe/me farm in the 
pariſh of Cor/ſcembr, in Dor/ſer/hire, al- 
though it was formerly parcel of the 
poſletiions- of the abbey of Fore, one of 
the greater abbies, and of the Crfter- 
tien order, is not tithe free, Pollard w. 
Penn, 203 n01is 


COKSLPEY. 
Stu Norrioe—ScupanoRet. 


-0:0-8T 8. 


1. If a defendant to a bill for tithes 
tender a certain ſum to the plaintiff, 
and die, and, after the proceedings 
are revived againſt his executor, the 
— agrees to 1 of the tender, 

ut the executor refuſes to pay it, the 
executor on the tender being decreed 
ſuſficient, ſhall pay coſts, Jones v. 
Tipping. | 65 

2, If coſts are aſcertained before the 
death of a defendant, and the ſuit is 
revived againſt his executor, as well for 

the duty as for the cofts, the executot 


ſhall pay coſts, Delavail v. Blackie, 


2 ; 80, 81 
3. If a modus be ſet up as payable at 
Lammas, and the jury find the modus, 
bur __ is * at Eafttr, the 
party ſetting up the mogus ſhall pay 
coſts, and the croſs bill filed to eſta. 
bliſh the modus, diſmiſſed without coſts, 
Googwin v. Wailty, f 336 


8 COVERH AM, 
1. The manner in which the tithes of 
the pariſh of Coverhan, in Yorkfbire, 
flall be paid, Tarzer v. Gelaart, 14 


tithes, &c. thereunto belonging 2 


granted in fee by Queen Elizaly, 


with a reſervation of the advowſer 


of the church of Ccwerhbem to hold 0 
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her, her heirs and ſucceſſors, as of her 
manor of E Greenwich in Ken by 
fealty only, in fee ſocage, and not in 
capile, Turner v. Geldart, 17 


And therefore the tithes are due to // 
Grantee and not to the pre/entce of the 
Crown, Turner v. Getdart, 17 


COWDEN, 


The rector of Cowen, in Ken!, is inticled 


to Eaſier efferings, of common right, 
and to the tenth part of the value ct 
the dd numbers of calves, ſheep, and 


lambs, Zgerion v. Still, 251 


COWS 


A modus to pay twopence for a new 


milch cow and three halfpence for :: 
old milch cow, declared void, 7% 
Cawthorne, le! 


A medus of ſevenpence for every 


milch cow with calf, and elevenpence 
for every milch cow without calf i: 
lieu of tithe milk, is good, Rowe s. 
the B ſhop of Exeter. 137 


. A cuſtom to pay twopence a cov 1! 


ſhe calve in the meadow ground, 
and fourpence if ſhe calre in b: 
paſture ground, is good, Bower +. 
Hedg fon, I; 


4. A modus of eightpence a cow ani 


fourpence a heifer in lieu of tithe mi. 
and calves, is good, Philips v. Sym) 


47; 
PI 
- 


5. 3 modus of fourpence a year for every 


milch cow having a calf, and twopence 
for a barren cow, is good, Gowd % 
Pearce, | 231 


6, See alſo 7 homf/on v. Heli, 270 
7. But ſee Jones v. Hughes, 288 
8. A cuſtom to pay two ſhillin year? 


at Chriflmas for every cow that he: 


calf, and one ſhilling for every ct 
that has no calf during the year. 
lieu of the tithe of the milk and 


* 


2. 
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of ſuch cow, is good, Hawes v Geod- 
many | | 288 
| A modus of fourpence halfpenny a cow 
yearly on Lammas Day in lieu of tithe 
milk, is good, Smalley v, Death, 498 


CRAMLING TON, 


The landholders of the townſhip of Cram. 


lingron, in the parith of $8r. Nicholas, in 
Neweaſftle in Northumberland, are not in- 
titled by.cuſtom to lodge the corn tithes 
in their own barns, to threſh the ſame 
for the impropriator, and to retain the 
raw, Tohn/on d. Lawſon, ME: 


CRICKLADE. 


1. The vicar of Cricklads, in Wil ſhire, is 


intitled to the ſmall tithes of a parcel 
of ground, lying in Sm Mead, called 
Arches Hawe, in Kind; for he does 
not enjoy the piece of ground, called 
the Vicar' Hase, in lieu of all ſmall 
tithes, arifing on the Hawes, Flood v. 
Archer, 280 161i: 


2 The vicar of Crick/ade St. Samp/on, is 


intitled to an annuity of forty pounds 
from the farmers and occupiers of ſuch 
of the improved and inclofed parts of the 
Foreſt of Braydon as lie within the ſaid 

ariſh, purſuant to the decrees, made 
in the reign of Char/es the F:r/t and 
George the Firſt by the court of exche- 
quer, Cuthbert v, Plhydell, 280 


CROSTHWAITE, 


The landholders in the pariſh of Creſb- 


aue, in the foreſts of W:rhbu ze and 
Brrroxwdale in Cumberland, pay a 
modus of elevenpence for every ten 
lambs, tenpence halfpenny for every 
nine lambs, tenpence for every eight 
lambs, and ſo decreafing the price 
which the decreaſe of numbers, in lieu 
of tithe lambs in kind, Laithes v. Chr. 


tary 355 


2. The owner of lands not lying in the 


foreſts of W::hburne or Berra dale, pay 
tenpence for every ten lambs, and ſo 
decreaſing a halfpenny in a unit, in lieu 
of tithe . lambs in kind, Larnthis d. 
Chriftian, . - 376 


3. But theſe 'madu/es do not cover the 
tithe of the wool of the f ſhearing of 


the ſaid lambs, though they include 


the tithe of their wool after they be- 
come hog ſorip, Laitbes v. Chriſtian, 

| 358 

4. The two farms, called Mat Hall and 
Bir let Weod, in the pariſh of CH- 
ile, are tithe free, CLalil et v. Chri/. 
a, 358 
5. The pretended cuſtom in the pariſh of 
Cre bie, that the wool of the Ed. 
Sep (hall be bound up after the ſheep 
are ſhorn, the bundles weighed, and the 


tenth part therèof by weight, paid to 


the vicar, without ſhewing the remain- 
ing nine parts, in lieu of the tithe wool 
of ſuch elder ſheep, dilallowed, Chrif- 
tian v. Wren, 357 notis 


cus T OMBR. 


The proprietor of the great tithes of Lar- 
combe tenement in the pariſh of Cu/t- 
combe, in Some, ſeiſhire, is intitled to 
them in kind, Greenſlade Y. Baker, 

1 76 


CUSTOM. 


1, A cuſtom that the parſon ſhall take 
away the tithes of graſs in graſs cocks 
and make the ſame into hay on his own 
lands, or otherwife diſpoſe of them, 
as he pleaſes, is void, Z/e6b v. Geſden, 


5 

2. A cuſtom that reeboldirs ſhall pay 
-fivepence, and leaſ-h:lder:, ninepence 
an acre quarterly to the vicar in lieu of 
tithes, and that thoſe who do not hold 
more than oe acre, ſhall pay tithes in 
kind, is void, Shapter v. Micbell, 13 


3 A cuſtom that the ſeveral farmers ina 
town(hip, on notice to the owners of 
corn tithes, ſhall tithe the corn ſtanding; 
and that every farmer ſhall carry his 
reſpective tithes to his own barn under 


the inſpection of the tithing man, and 


there threſh it out and retain the ſtraw, 
is void, Tohnhon v lau - 32 

4. Jer. whether a cuſtom to pay five 
ſhillings a boat in lieu of all the tithe 
of fiſh caught therein, is ga, Sal- 
man v. Bean, . 


O 03 


| 

| 

| 
1 

' 

[- 


—— — 
my + = 


A TABLE OF CONTENTS, 


8 A cuſtom that the farmer ſhall have 
the looſe corn, ſhed from the tithe 
ſheaves, is void, Deod/on v. Norton, 47 


6. Quere, whether a cuſtom to pay fo 
much 2 e of two hoats and two nets 
each in lieu of the tithe of fiſh caught 
by ſuch Jayne, excepting the pillage im 
and ſtrangled fiſh, be good, Wolriage 
wv. Henna, 1 BY 

7. A cuſtom or modus to pay four ſhil- 
lings an acre for land when it is ſown 

with barley or other ſummer corn, and 
five ſhillings an acre when it is ſown 
with wheat or other winter corn, is 
bad, Ben ſen v, Watkins, "84 


8. A cuſtom or modus to Pay fourpence an 


acre for upland, when fed and depaſ- 
tured, two ſhillings and fixpence 
an acre when mowed and made into 


hay, is bad, Ben/on v, Watkins, $7 


9. A cuſtom to pay one ſhilling for a 
cow and calf, one gooſe or pig if there 
are ſeven geeſe or pigs, and if leſs, 
none; ſixpence for a lamb ; the tenth 
pot of the wool; and ſixpence an acre 
or graſs mowed, is good, Reddingion 
v. Nice, 63 


10. A cuſtom oP twopence for a new 
t 


milch cow, ree halfpence for an 
old milch cow, and that the mornings 
milk of every Monday ſhall be taken 
to the parſonage on Wht/unday, and 
that the parſon ſhall adorn the church 
with boughs and ſtrew the ailes with 
ruſhes, in lieu of all tithe milk, is bad, 
Jenes v. Cawthorne, 98 


11. A cuſtom to pay in lieu of ſmall 
tithes certain annual ſums, amounting 
to as much as the value of the tithes in 
kind, is bad, Lloyd v. Small, 110 


12. A bad cuſtom reſpecting tithe fiſh 
ſtated, Scarborough - — I 17 


13. Quere, whether a cuſtom that lands 
not ploughed, but depaſtured with 
cattle by perſons not reſiding in the 
pariſh, ſhall pay two ſhillings in the 
pounds on their yearly value, be good, 
Rhoaes v. W alker, 122 

14. A cuſtom to ſet aſide all milk made 
from May to Neyember, and to make 
the ſame into cheeſe, on every twen- 


tieth day, in lieu of the tithes of 
milk for the whole year, ſeems good, 


Lewis v. Bowen, 5 131 


15. A cuſtom to pay one ſhilling fo 
every milch cow with calf, eleyen. 
pence for every milch cow without calf, 
one ſhilling and a penny for even 
heifer the firſt year ſhe hath a calf, in 
lieu of the tithes of milk and calyez, 
is good, Rowe v. the B fbop of Exeter, 

| 137 

16, A cuſtom to pay twopence a year for 
every new milch cow, three halfpence 
a year for every old milch cow, and 
the milk of all the cows on Vb 
Mor dy, in lieu of the tithes of calyes 
and milk, is good, Jones v. Cawth:rig, 

149 

17. A modus to pay twenty-four ſhillings 
a year for a farm, decreed to be too 
rank, Lowedey v. Moorer, 101 


18. A cuſtom to pay twopence a cow if 
ſhe calve in 3 round, and 
fourpence a cow if ſhe calve in paſture 
ground, is good, Bowſer v. Hoge 

i 150 

19. A cuſtom to two pence a days 

9 in lieu of the tithes of all graſs 
and clover cut or mowed for hay or 
ſeed, is good, Peauell v. Peel, 167 


20. A cuſtom to exempt landholders 
from the payment of tithes for the a- 
giſtment or depaſturing of unprofitable 
cattle on certain lands, on paying al 
tithes for their other lands, 1s bad, 
Tones v. Davin, 169 


21. A cuſtom to take five per cent, called 
the pound Hilling, on values of a 
farm, in lieu of the tithes thereof, is 
good, Bull v. Till, 175 


22. A cuſiom to pay a groſs ſum cf 
threepence yearly, 7 — _—_ 
at a each, of hay, try, an 
tied cur, fo void, whether taken en- 
tirely or diftributively, Turion wv. Claj- 
ton, 189 

23. A cuſtom to pay one fleece of wwe 
or the value thereof for every one hun- 
dred and twenty ſheep, brought into 
a pariſh after Cond/emas Day, for 
every month ſuch ſheep are depaſtured 
in the pariſh from — 
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chen Day, Rated and difallowed, 
nx. Fotheringham, 184 
| If a cuſtom to pay a certain ſum in 
1 of tithes be pleaded, the day on 
which the payment is to be made muſt 
he ſtated, or the cuſtom will be dif- 
allowed, Gr:ddard wv. Keble, 191 


25. See alſo, Sr. Ele v. Prior, 218 no(is 


6. Acuſtom to pay threepence for every 
a lamb yeaned is rank and void, Gos- 
dard v Keblt, 190 


27. A cuſtom that the occupiers of cer- 
tain ancient lands and tenements, ſhall 
once in two years at the _ of the 
parſon, draw a load of turf and peat, 
which could only be procured at great 
trouble and expen:e, to the parſonage 
houſe, in lieu of the tithes of hemp, 
flax, and hay grown in the ſaid lands, 
is void, T v Miner, 209 


28. A cuſtom-to pay one ſhilling an acre 
for marſh land and fourpence an acre 
for upland, in lieu of tithe hay and all 
ſmall tithe', adjudged bad, Bare v. 
Hodges, 2 0 1 
A cuſtom to pay one ſhilling in the 

1 nd on the ods value which had 
bo ſet on all the -paſture and ſward 
ground, in lieu of ſmall tithes, is bad, 
dt. Eloz v. Prior, 217 


30. A modus to pay forty ſhillings a year 
in lieu of tithes of land, rated at 
forty pounds a year, is bad, 4%, 217 


zi. A modus © that the parſon enjoys 
« land, called tbe parſon's meadow, and 
« alſo ſeveral braft grafſes in the pariſh, 
« in lieu of tithes, is void for uncer- 
tainty, Birch v. Stone, 220 


12. A modus of a penny a fleece for every 
| ſheep kept the whole year in a particu. 
lar liberty, and a halfpeony a fleece 
for every ſheep wintered out of the 


liberty, is good, Cockereft v. _ 


33. A medus to pay a halfpenny for every 
lamb, yeaned in a particular liberty ; 
a penny for two; three haltpence for 
three; fourpence for four; one ſhilling 
for five; one ſhilling and tenpence for 
fix; one ſhilling and tenpence balf- 


penny for ſeven; one ſhilling and 
elevenpence for eight ; one ſhilling and 
_ elevenpence halfpenny for nine; two 
ſhillings for ten; and ſo in proportion 
to the number, is good, Corkeroft v. 
Urley, © 220 


34. A cuſtom that if ſheep be wintered 
in one pariſh and ſummered in another, 
or ſummered in one pariſh and winter- 
ed in another, and lamb in the forei 
pariſh, that the parſon of the pariſh in 
which the ſheep lamb, ſhall have the 
whole tithes of the lambs, is good, 
Ceckereft v. Utley, 221 


35- A cuſtom that when the incloſed 
paſture grounds of a hamlet are plowed 
and ſowed with corn or grain, or laid 
down for meadow, and the produce 
made into hay, the parſon ſhall have 
the tithes thereof i= kind, but that 
when they are eaten and depaſtured 
with ſheep and cattle, the vicar ſhall 
have one ſhilling ih the pound' of the 
yearly rent or value, upon ſome day 
after Michae/mas, in lieu of all tithes 
whatſcever, is void, Harriſon v. Sharpe, 

| 225 
6. A modus of two ſhillings in the pound 

: on the value of a — in lieu of all 

tithes, is void, Dodderidge v. Bridger, 
225 

37. A modus of eightpence for a cow, and 
fourpence for a heifer, payable at 
Ea/lrr, in lieu of the tithes of the 
milk and calves of ſuch cow and heifer, 
is good, Phillips v. Symer, 228 

38. A cuſtom not to pay the tithes of 
wood lands and furze cut for ſale, if 
the woodlands have been depaſtured, 
or the furze not ſold, diſallowed, Phil- 
lips Y Symes, 229 

39. A modus to pay three ſhillings and 


fourpence a year at Eafler, in lieu of 


the tithe wool of every ſcore of ſhee 
or lambs ſhorn out of the pariſh, diſ- 
allowed, Phillips v. Symes, 229 


49. Several cuſtomary payments eſta. 


bliſhed in the pariſh of Sraverron in 
Devon ſpire, Gould v, Pearce, 233 


41. A cuſtom to pay fourpence a ſcore of 
ſheep depaſtured on a particular ground, 
004 9 
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In lien of the tithe milk of the ewes, 
is good, Blacker v. Finney, 250 
42. A cuſtom not to pay the tithes of the 
odd wumbers of calves, ſheep, lambs, 
Ec. until they amount to ten, is bad, 
Egerton v. Still, 251 


43. A cuſtom to pay every tenth meal or 
morning and nights milk, from the 

time of the cows firſt going on 75 

tommon about the third ot May, for 
ten tithe meals or turns of mornings 
and nights milk, in lieu of all tithe 
milk, is bad, Semerwille v. Ve, 263 


A cuſtom to pay twopence a mower 
or man's math, in lieu of tithe hay, is 
bad, Somer wille v. Wiſe 264 


35. A cuſtom to pay twopence an acre 

for Ruagey Ground, except when ſowed, 
and twopeace an acre.for F/at Mr:agor, 
if not mowed or in fallow, is void, 
Rainflorp v. Dyer, 273 


45. A cuſtom to pay the rector of a fiſh- 
ing town, one ſhilling in every twenty 

ſhullings, value of herrings caught in 
the adjoining: ſeas and brought into the 
harbour of the town; firſt deducting, 
as a forced cap the ſeventh part of the 
herrings; and that the rector ſhall 
every Monday morning during the fiſh- 

jog feaſon, read a diſcourſe ſuitakle 
to the character of fiſhermen; pray for 
their proſperity ; and read the one hun- 
dred and fifth pſalm, and part of the 
fifth chapter of Sr. Lukes, is good, 
Jozes v. Cleverden, £1 - ay 
47. A cuſtom that all fiſhermen, who 
moor boats in a particular pariſh, ſhall 
pay the tithes of ſuch fiſh as they 
carry into ſuch pariſh, although they 
are not pariſhioners thereof, is good, 
Gwavas v. Keiynach, 
48. A cuſtom to PRIX pounds ten 

ſhillings a year, in lieu of all the tithes 
of corn, grain, and hay-reaped and 
mowed on certain farms. is good, al. 
though no corn had, within the me 
mory of man, been reaped in the pariſh 
before, Srephenſen v. Ril/ong. 292 
49. A cuſtom that all ſuch lead ore as 
will not go through an inch riddle as it 
falls from the pick ſhall pay tithes, but 

that all ſuch as will go through ſhall 


ang 
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be tithe free, is good, Lor ſial „, 
Baihurf , 5 382 


50. A modus: of four pounds ten ſhillings 
a year, in lieu of the tithes of a farm 
of the value of thirty pounds a year, is 
rank and void, K:-znedy v. Goc 

. 505 
t. A cuſtom not to pay tithes ſor the 
colts and lambs, born out of the patiſh, 
or for after paſture, or for haum er 
ſtubble, 13 good, B. incklow D. Eamung;, 
3 | 314 

52. A cuſtom to pay the tithe of milk 

by the tenth evening and mornings 

meals milk in kind, commencing upon 
the evening of the next Mozday (the 

Monday fortnight after Eafter Daz,) and 

the morning follow ing to all Sun's 

Day yearly; to be taken by the patſot 

where the cows are miked, in lieu of 
tithe milk of the whole year, is bad, 


 Brincklow v. Eamunas, 314 


53. A cuſtom to pay halfpenny on ſuest. 
ing day for every ſheep depaſtuted and 
dying. in the pariſh, between Canal+. 
mas Day and Stearimig Dar, in lieu of 
the tithe wool of ſuch dead ſheep, is 
good, Brinch.ow v. Em 315 


54. A cuſtom to pay fourpence a month 
on Shraring Day, as a meds for the 
_ tithe wool of every hundted ſherp in 
the pariſh which had not been wind 
there, but been brought in after the 
ſecond of F:br»ary and kept till ſhear. 
ing day, and after that rate for every 
lets number of ſheep, and for a leſs ti.re, 
is good, &rinchiow wv. Eamund , 31 5 
55. A eullom to pay on S/. Mert, On, 
one lamb out of every ten yeaned ir 
the pariſh ; one lamb out cf nine, the 
Sn pa) "ng a halſpenny to the 
owner; one lamb out ot eight, 15% 
parſun paying one penny; one in ſeven, 
the parion pay ing three halfpence ; 19 
lamb out of fix, but the ont to pay 
threepence to the parfon ; for every 
five lainbs twopence halfpenny, and fo 
2 halfpenny a lamb, if four, three, 
two, or one, 15 yood, Brinckiouw T's 


Edmund, , 315 
56 The ſame cuſtom as to pigs, the pat. 
ſon making choice of the titoe 38 


when they are nine day's old, and taking 
Py. thei 


37 A cuſtom to pay on the M edneſday 


them away when they are three wetks 
old, is good, Brinctliau v. Edmunds, 


315 


: before ' E-fler Sunday, three eggs for 


every cock and drake, and two eggs 
for every hen and duck, in lieu of 
chickins and ducklings, is good, Brinck- 
low v. Eimands, . 315 


88. A cuſtom not to pay tithes for tur- 


kies, is bad, 315 


59 A modus of two ſhillings a year for 


6 


the tithe griſt of a corn mill, working 
two pair of ſtones, is not deftroyed 
by adding a third pair of ſtones to the 
ſame frame work and wheels, and only 
working two pair of ſtones at a time, 
Goodwin v. Merle, . 335 


o A cuſtom to pay fix ſhillings ard 
eightpence for every tenth calf, in 
lieu of tithe calves, is bad, unleſs it 
appear that ſomething is pay able when 
the farmer has not ten calves, Gibb; v. 
Gooarman, 8 347 


61. A cuſtom that if an occupier of land 


has ſeven calves or ſeven pigs, the rector 
ſha!l take one calf or one pig and no 
more, unleſs there are ſeventeen calves 
or ſeventeen pigs; but that if the oc- 
cupier has ſeven calves in one year, 
that then he ſhall have a ſhoulder of 
each calf killed ander ſeven, immedi- 
ately that it is killed or ſixpence yearly 
at Eater, at the election of the cccu- 
pier; and for each calt ſold ſixpence; 
and ſor each calf weaned to rear a 
halfpenny ; and fo in like manner, if 
above ſeven and under ſeventeen 
calves, in lieu of the tithes thereof, is 
goud, Salmen v. Rake, 349 


62, A cuſtom that the wool of a parti- 


cular deſcription of ſheep ſhall be 
bound up in bundles immediately after 
the ſheep are ſhorn; that the bundles 
mall be weighed and that the vicar 
ſhall have the tenth part thereof by 
weight, without inſpecting the remain- 
ing nine parts, is void, Chriftian v. 
Wren, 357 nts 


$3. A cuſtom to pay ſo much a piece for 


lambs, in lieu ot the tithes of lambs 
and of their woul, as well of the firf 
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ſhraring, as after they become ſeed 


64. A cuſtom that all the inhabitants, 


65. A cuſtom to pay a lake hen on S'. 


66. A cuitom to pay one penny a year 


67. A cuſtom that the pariſhioners ſhal] 


bogs, is bad, Loithes w. Chriftian, 358 


living in a pariſh within a particular 
hund red and * lands in tillage, 
paſturage, or feeding lands in the ſame 
pariſh where they reſide, ſhall be exemp- 
ted from the payment of tithes for de- 
paſturing their cattle on ſuch paſture 
or feeding lands, is illegal and void, 
Bouibee v. Oſborn, 8 300 


Themas's Day, in lieu of the tithes of 
hearth wood, honey, and apples, is 
good, Bur flem v. Spencer, © 3843 


for every year's age a bullock ſhall be 
ot, which is ſold out of the pariſh, 
after jt is one year old, in lieu of the 
tithes of ſuch bullock, is goed, Pearje 
V. Hall, * ans 


be exempted from pay ing tithes of ſuch 
peaſe and beans as ſhall be gathered 
| a and uſed in the family, in conſi- 

eration of their ſetting out the tithes 
thereof reſpectively in poaks and 
ſheaves at his own expence, is bad, 
Pate v. Hall, | 456 


68. Acuſtom that the pariſhioners ſhall be 


exempted from paying tithes for the 
apples and pears uſed in their family, in 
conirleration of their carefully gather- 
ing, preſerving, meaſuring, and telling 
out the tithes thereof, 15 Had, Pearſe ws 
Hell, 457 


69. A cuſtom to ſet out the tithes of hay 


in poaks or cocks at the expence of the 
owner, in lieu of the tithes of after 
graſs, is bad, Pearje v. Hell, 457 


70. A cuſtom that in tithing of lambs 


the farmer ſhali rake two lambs and the 
vicar the third, and then the owner 
ſeven, and ſo on through every ten in 
the flock ; and that if there are any 
odd lambs above ſeven and under ten, 
the farmer ſhall pay fourpence for 
every odd lamb, diſallowed, Pearſe ws 
Hail, - ; 457 
1. A cuſtom for the vicar to fetch or 
ſend for tte tenth fleece as the ſame 
come from the ſheater, and thet if 

chere 
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there be any odd fleeces under ten, they 
are to remain on account till the next 
ſhearing-day, and then the vicar to have 


the tenth fleece. on account of them, is 


22. A cuſtom that all the cheeſe, that is 
made every tenth day by any perſon 
keeping a cow or cows from the firſt of 
May to the firſt of Auguſt yeariy, is to 

be delivered at every ſuch perſon's 
houſe upon the firſt of Aug uf, or fo 
ſoon after as demanded by the rector; 
the milk of the _ of the ninth 
day and the morning of the tenth da 

to be fairly employed in making fuc 

220 meal cheeſes, and the evening's milk 
to be only once ſkimmed, in lieu of the 


tithe milk of the whole year, is good, 


Gills v. Horrex, 534 


CYDER AND PERRY. 


1. A modus to eightpence for every 
hogſhead of cyder made of apples ga- 
thered in the pariſh, in lieu of t 
tithes of ſuch apples, is good, Rowe v. 
#be Biſhop of Exeter, 137 


2. A. medus of twopence a hogſhead good, 
Gould v. Pearce, 232 


D. 


 __DENSTON. 
The rector of Deaſton, in Suffolk, is entitled 


to a portion of corn tithes on certain 

lands ying within the boundaries of the 

_ Stradiſpall, Reddingion v. 
ict, 


63 
DISCOVERY. 


In what caſe a plaintiff can have no diſ- 
covery of the quantities and values of 


tithes, Jones v. Tipping, 65 


DIXTOR. 
The vicar of Dixter, in Monmouthſhire, is 
entitled to the tithes of Priory Weed in 
kind, Pye v. Rea, 179 


- 4 


DODDERHILL, 
1. The vicar of Dodderbill, in Woree/t1r. 
Hire, is entitled to the tithes of Inpegꝰ 
Farm, Hellbridge Farm, Rye Meade, 
and Ridgwoy Farm, in kind, Penrice 
v. Dugard, 191 
2. A modus of four pounds, ten ſhillin 
in lieu of the ſmall tithes of — 32 
Farm, diſallowed, Pearice v. Dugard, 


| 192 
DOWNHAM. 


r. The rector of Downham, in the I/ of 


Ely, is entitled to the tithes of lands 
called 1he Fodder F en, Downham Pak, 
and the Frith, but not to the tithes of 
Byall Fen ; and only to the moda/es fet 


forth for milch tows, pigs, foals, garden 
ſtuff, and Eafter — Te v. 
Cawthorne, 97 


2. He is alſo entitled to a cattle gate for 
fix cows in Downham Park, Jone: v. 
Cawthorn, | 99 

3. The cowkeepers of the pariſh of Dou 
ham pay to the rector twopence a-year 
for every new milch cow, and three 
halfpence for every old milch cow, at 
Eaſter, and the whole morning's milk of 
all the cows on every b, Monday, the 
owners to milk the cows, and to carry 
the milk home to the parſonage, in 
lieu of tithe milk, Denſſon v. Jenes, 


149 
Dee 
See Poul rx. 


DUNWIC H. 


The impropriator of Duswicl, in Sufo/b, 
is entitled to the tithes of ſprats and 
herrings in kind, Swatmon v. Bonner, 

36 


E. 
E AS E BV. 


Lv ere, Whether, in the pariſh of Fo/edy, 


in Tertſbire, the lands called % Bean 
"0 Yard 


DS - 


Yard and Burton's Farm are tithe free; 
whether the lands called :be Moor pays 
only a moaur of twenty-two pounds, ſix 
ſhillings a- year; the lands in Brompton 
only fixteen pounds, eight ſhillings 


a-year ; Waithman Grange only five 


ſhillings a-year ; and Lergmore only 
twelve ſhillings a- year, in lieu of tithes; 
whether there is a cuſtom in the pariſh 
to pay only twopence a- year for eve 

milch cow, one py for every draft 
cow, and one penny for every foal un- 
der five; and whether the lands for- 
merly parcel of the poſſeſſions of the 
monaſtery of Sr. Agatha, near Rich- 
mpnd, are exempted from the payment 
of agiltment tithes, Canning v. Cons 
ng. 250 


EASTER OFFERINGS. 


1. Vicars are entitled to Eafler offerings of 
common right, Egerton v. Still, 251 


2. The Court will not make a decree for 
Eaſter effirings only, Lauremce v. YVeates, 


279 


EAST HAM. 


The impropriator of the great tithes of 
Ea Ham, in Ex, is entitled to the 
tithes of wood cut from hedge- rows, 

and made into faggots ; to the tithe of 
hay in gra/5-ceck:, and not in hay-cocks ; 
and to the tithes of wheat and rye in 
ſhocks, and not in heaven, Bendiſh v. 
Kemble, 346 


EATINGTON, 

The landkolders in the vicarage of Lower 
Eatington and Over Eatingion, in War- 
wwickſhire, pay two ſhillings and ſixpence 
on the third of May, and another two 
ſhillings and ſixpence on the firſt of 
Augujt yearly, to the vicar, in lieu of 
the ſmall tithes of each yard land and 
the right of common thereto belonging, 
Vincent v. Orme, 413 


EGGS, 
See PouLTRY. 
ELDEN. 
The rector of Elen, in Northumberland, is 
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yearly, at Eafter, in lieu of the tithes of 
all corn, grain, hay, and herbage, ariſin 

in the village of Orterburae, in the ſai 

pariſh ; but he is entitled to the tithes 
ariſing on the farms called Xe/yburn, the 
Owerracres, the Flatt, Colwill Hill, the 
Spithopebead, the Spitbopehaugh, the 
Blakeup, Babeſword, Brownflown, the 
Catilibope, the Troug herd, Lum ſadens, and 
Silloans, in kind, Farringdon v. Hall, 


329 
ELKSTONE. 


The manor of E/ifoxe, in the pariſh of 


Alſionfiels, in Staffordſhire, is not tithe 
free, Harpur v. Salt, 


ELLESMEERE. 


1. The vicar of Elleſmeere, in Sbrogſbire, 


is entitled to the tithes of the meſſuage 
and lands called he Brill, in the town- 
ſhip of Dudd/efton, although no tithes 
had ever been paid for the ſame, Orti- 
well v. Barton, 165 notis 


. QAuære, Whether the ground called 


Lang ford's Half Calcett,. in the pariſh 
of Than, lies in the townſhip of 
French, Price v. Edge, I 


E LLING HAM. 


The rector of Ellingh:m, in Norfolk, is 


entitled to the tithes of the toll of cora 
ground at a water mill ; of the turni 

with which the owners' cattle are fed ; 
of the herbage with which barren cattle 
are fed; of milk, calves, and Eq/ter 
offerings, Criſpe v. Theobald), 52 


ELMORE FARM. 
See MippLETON., 


EPPING. 


The vicar of Epping, in Ehe, is entitled to 


the vicarial tithes of Bury Farm, Cobb's 
Farm, Parvell Farm, and Reaſall 
Farm, in kind, Lloyd v. Small, 110 


EVIDENCE. 


1. No tithes ever having been paid is pre- 


ſumptive evidence that the lands are 
tithe free, Aubrey Vs St. John, 134 


only entitled to a modus of ten ſhilliugs 2. But fee Fox v. Kut, 162 


3. Depoſitions 
» 
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& Depoſitions taken in the original cauſe 

not allowed to be read in the croſs cauſe, 

| Goodwin v. Wortley, 
4. The anſwers to interrogatories relatin 
to ſeveral modu/es generally not allowe 

to be read as to one of the modu/es in 

particular, Goodwin v. Woriley, 334 

3. The depoſitions of an intereſted witneſs 


rejected, 334 
6. A former decree for the payment of 
tithes is evidence of a vicar's right, 

though no endowment can be ſhewn or 


proof made of payment under the de- 


eree, Fox v. Barawell, 341 


7 A depoſition proving a different mods 
than that ſtated in the cauſe refuſed to 
be read, Sa wv. Reynard, 365 


$. The immemorial non payment of tithes 


is no proof that certain lands are tithe. 


free, Bury v. Evans, 386 
The grant under which a party claims 
to be exempted from the payment of 
tithes, muſt be proved, / hitchrad v. 
Flintofi, 463 
10. In what caſe the uninterrupted non- 
payment of tithes ſhall not be taken as 
reſumptive evidence of the lands hav- 

ing been diſcharged from the payment 
of tithes, Jennings v. Lets, 479 
yr. An entry of a terrier in the pariſh 
- regiſter of the glebe lands of the rectory 
not admitted in evidence, Sunner vw. 
Wiggin, 221 
12. An entry in a terrier, in which the 
rector ſaid, that he knew of no cuſtom in 
the pariſh but one groat for the milk of a 
cow, not ſufficient toeſtabliſh the modur, 
Dewaney v. Bertie, 550 


EXECUTOR. 


1. In what caſe an executrix ſhall pay 
coſts, Jones v. Tipping, 65 
2. See alſo Delawall v. Blacknt, 80 


EYNSHAM 


The vicar of Ey»/oam, in Oxfordſpire, is 
entitled to the tithes of herbage and 


9. 


ſurze on the ground called Hanbury 


Cloſe, although, it was ſaid, the ſaid 
ground formerly belonged to the abbey 
of Eynfoam, Gooit v. Jerdany 218 


334 


F. 


FAREHAM. 


1. The rectory of Farebam, in Hamſbire, 
belongs to the maſter and brethren of 
Sr. Cro/,, near Miucbeſter, Frank yn v. 
St. Croſs, | 184 
z. The impropriators of Far-5:» do not 
enjoy Conpruna Cref?, otherwiſe P. 
Croft, in lieu of the tithes of wood, 
Frank'yn v. St. Cri), 184 
3. The vicar of Far:ham, and not the im- 
| $row is entitled to the tithes of 
ay, clover, and cingue foil, Fray: 

v. Ot, Crojr, | 189 
There are a, in this patiſh of 
three halfpence for a colt, and one penny 
for an ancient garden belonging to an 
ancient meſſuage, Fart v. S. C., 

| ; 189 

5. The impropriators are entitled to all 
the corn tithes of the pariſh (excepting 
of thirty acres called Case, and four 
acres called Polly's Creft, and to the 
tithes of lambs, pigs, and geeſe, Frank- 
ha v. Sts Crafty * © + 186 


FIFIELD BRABANT, 


The rector of Fife/d Brahant, in Wilt ire, 
is not entitled to the tithes of Hco140,/+ 
Firm, although the occupiers thereof 
are rated to the pariſh, the ſaid farm 
being locally ſituated within the pariſh 
of Lower Chalk, Shuttieworth v. Goi, 


FIG HELDEN. 

The impropriator of Fiz beld-», in Nil. 
Sire, is entitled to the tithes of weo!, 
lambs, pigs, honey, and wax, ariſing on 
Aiton Magna Farm, in kind, Pecr v. 


Se mor, 321 
F158 H. | 

1. Tithes are payable for ſprats and her- 

rings, Swaiman v. Bonner, 35 


2. Jure, Whether a cuſtom to pay hive 
- ſhillings a boat, in lieu of all fiſh caught 

therein, is good, 1614. 36 
titheable, V4 olridge Vs 
\ . cl 
4. Ruare 


3. Pilchards are 
Hens, 


G 0 K 


z 2 Whether a cuſtom not to pay 
. tithes of pillage % and frangled fiſb be 
good, Tbid. 51 
+, Fiſh caught in a wear or ſevetal fiſhery, 
and fold, may be titheable, but fiſh 

- bred in a private pond are not, Gregory 
Ve Lutlereil 114 
6. A cuſtom to pay the twentieth part of 
fiſh cauglit, of twelvepence in the pound 
on what they ſell for, is good, Scarbo- 
rough v. Hunter, 116 


7. A bad cuſtom reſpeRing tithe fiſh, 218 


3. The reQor of S. arborough, in York/þ:re, 
js entitled to the twentieth part of the 
fiſh, or the twentieth part of the value 
of ſuch fiſh as are taken by any fiſher- 
men inhabiting the town of Scarborough, 
whereſoever the ſame may be caught or 


ſold, Thomp/on v. Field, 154 
9. See allo The Biſbep of Norwich <. 
Grainger, 540 


io. A cuſtom that the rector of a fiſhing- 
town ſhall have one ſhilling in every 
twenty ſhillings value of the fiſh caught 
by the iſhermen therein, firſt deducting 
the ſeventh part thereof, on condition 
that he ſhall every AMongay morning 
during the fiſhing ſeaſon read prayers 
ſuitable to the employment of fiſher- 
men ; a long and particular prayer for 
their proſperity ; the one hundred and 
ifth Pſalm ; and part of the fifth chap- 
ter of St. Luke, is good, Fons v. Cle 
erden, 283 


21. A cuſtom that the impropriator of 
Pawlyn, in Cornwall, Mall have the 
tithes of all fiſh caught in Maunt' Pay 
by the proprietors of boats uſually 
moored in the pariſh, excepting fig! 
taken for bait, and fiſh meaſed in the 
fleeves of ſeynes, although ſuch propri- 
etors are not pariſhioners, 1s good, 
Gwavas v. Kelynact, 284 


FOALS 


A modus to pay one penny for every foal 
not ſold within the year, and the tenth 
nny of the money which every foal 

23 fold for, is good, Jones v. Caw- 
thorne, | 98 

| The abbey of Ford, in Dorſetſbire, was 
one of the greater abbies, and of the 
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Ciflertian erde; amd the farm called 
Toerteraubelme, in the pariſh of Crojcombry 
in the ſaid county, together with the 
manors of Totrer and Catti/-iiff,, were 
parcel of its poſſeſſions; but they are 
not thereby tithe free, Pollard v. Penn, 


. Woodlands in the Foere of Dear 


ol 44 New/l, 212 
. But not unleſs they were ed xt the 


The hiſtory of the iſland of Feu!neſ+, ip 


1. The manner in which the rector of 


See allo Rice v. Benſey, 481 


The rector of Great Franſham, in Narfalt, 


. the plough ; but he is only entitled to 


If a farmer hold two meadows, the one 


203 mais 


FOREST LANDS, 


which have been ſarted or grubbed up, 
and thereby converted into arable or 
meadow lands, ſhall pay tithes, Evan 


time the ſtatute of Eqward the Firf 
was paſſed, ond v. Barlou, 317 


FTO- ULNE SS. 


E/ex, and the eſtabliſhment of the cha- 
pelry thefein, and the annexation of che 

me to the rectory of Shoplend, in the 
ſaid county, Tyreil v. Kennet, 204 


FOULSHAM. 


Feulſbam, in Norfolk, is entitled to take 
his tithes, Rice v. Manning, 466 


FRANSH AM. 


is entitled to the tithes of milk and 
calves in kind, and to the tithes of de- 
paituring barren and unprofitable cat- 
tle, excepting thoſe which are uſed for 


two eggs for every cock, and one egg 
for every hen, in lieu of tithe chickens ; 
to a ode hen on St. Thamas's Day, in 
lieu of the tithes of hearth wood, honey, 
and apples; and to no tithes, ot any 
modus in lieu thereof, for draught horſes, 
yearlings, and two year olds, Bu 
Vs Spencer, 380 


FRA U D. 


belonging to himſelf, and the other 
rented of a perſon who had entered into 
a compoũtion with the parſon for all the 


titbes 
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tithes thereof, and drives his cows, 
when they are near calving, into the 
meadow under compoſition, yet he ſhall 

the tithes of ſuch calves, and of the 

re for the cows to the rector, as if 
they had calved, and been fed on his 
own land, Hicks v. Golding, 165 


FRITTEN DEN. 


The rector of Fritiendia, in Kent, is only 
entitled to a modus of fourpence an acre 
for all lands in the pariſh, except wood- 
lands, in lieu of the tithes of graſs, hay, 


paſture, and all ſmall tithes, the tithes + 


of flax excepted, Hills v. e 
37 


FU RZ E. 


t. A cuſtom not to pay tithes for furze cut 
for ſale until it is fold, is bad, Phillips 
v. Symei, 229 

2. But no tithes are due for furze not cut 
and fold, Poor v. Seymour, 322 


G. 


G ALV. 


8. The rector of Gally, in Leiceſferſpire, is 
not entitled to a penſion of two marks 
and a half yearly out of the reory of 
Norton, Wragg v. Whalley, 327 

2. But he is entitled to fifteen pounds, 
twelve ſhillings, and eightpence yearly, 
and the produce of two parcels of 
ground, called 5 Pike Cloſer, in Ner- 
fon, in lieu of the tithes of certain lands 
in that pariſh formerly belonging to 
the pariſh of Galby, Wragg v. bal. 


ley, 327 


GEESE. 

A cuſtom to pay one gooſe out of every 
ſeven geeſe, and if there are leſs than 
ſeven to pay no tithe at all, is good, 
Readington v. Nice, 63 


GILLING. 


The lands called Mearbill Cloſe, Erie. 
land Heads, Friſtholme, and Helaing 


Cloſe, in the pariſh of Gillies, in V-. 
Sire, are tithe free, Gouge v. Clarks, 
268 


GORRAN, 

1. The vicar and incumbent of &.. Gorran, 
in Cornwall, is entitled to a third part 
of the tithes of hay, and to the whole of 
the ſmall tithes, Shaprer v. Mitchel!, 

| 13 

2. The pretended cuſtom of this pariſh, 
that all freebold+r; ſhall pay fivepence, 
and /ea/eholfers ninepence an acre quar. 
terly, in lieu of tithes ; and that thoſe 
who do not hold more than one acre 
ſhall pay tithes in kind, declared to be 
void, Shapter v. Michell, 13 


GRANT 


In what caſe tithes are due to the grantee, 
and not to rhe preſenters of the crown, 
Turner v. Geldart, 17 


GRANTHAM, 


The vicar of the united vicarages of 
North and South Grantham, in Lincoln- 
Hire, is entitled to the ſmall tithes atiſ- 
ing on thoſe lands where the hamlet of 
Horrowby formerly ſtood, in kind; 
for the ſuppoſed modus of paying one 
ſhilling in the pound on the rent of the 

lands, is void, Harriſon v. Sharpe, 224 


H. 


HAGBOURNE. 


1. The vicar of Hagbourne, in Beriſhi-e, 
is entitled to the tithes of corn, grain, 
and hay, and to all other ſmall tithes, 
excepting the tithes of wool and lambs, 
ariſing on the ancient incloſures called 
Hagbourne Down, Hogbourne Park, and 
Church Mead, White v. Keate, 66 


2. But there are throughout the ſaid pa- 
riſh the following medu/er, viz. three- 
pence a cow in lieu of tithe milk; 
twopence a farr cow ; the left ſhoulder 
of every calf killed ; the tenth penny of 

| every 
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every calf ſold ; and a penny for gar- 
den ſtuff, White v. Keare, 67 


3. And the impropriator is entitled to the 
tithe of corn and hay ariſing on Hag- 
bourne Down, White v. Keate, 69 


HALIFAX. 
1. The impropriator of Halifax, in York- 


Hire, is not entitled to the tithes of 


ſheep, lambs, and wool, in the hamlets 
of Warley, Midgeley, Wadſworth, Hep- 
torftall, Erringeen, and Stanifeld, in 
kind, but to certain modu/er, as ſtated in 
the caſe, in lieu thereof, Cock roft v. 
Utley, 220 
2. The farm and lands called Vi, in 
the hamlet of Hepronfal!, in the pariſh 
of Halifax, pay to the impropriator 
one ſhilling and eightpence a-year, on 
the ſecond of February, in lieu of the 
tithes of hay and corn thereon, Ceckcroft 
v. Vile, 220 


SALTEESL 
See LAKENHEATH. 


* 


HAMMO ON. 


The rector of Hammoor, in Dorſelſpire, is 
entitled to the tithes of Skimmings, of 
agiſtment, and to make the tithe graſs 
cocks into hay on the land of the owner, 
Crabb v. Hayne, 421 


HANNINGFORD. 


The rector of Hanning ford, in Efex, is 
entitled to the tithes of Gipgoriack Hae, 
and the Four Acre, in kind, Holder v. 
Dawis, 173 


HANWELL. 


1. The chapel of New Brentfers, in Mid. 
dleſex, is annexed to the rectory of 
Hanwell, in the ſaid county ; and the 
ſmall tithes of the ſaid chapelry are due 
to the rector, who is to provide a cu- 
rate for the ſaid chapel, Roger/on v. 
Clitheroe, 1 

2. The ſmall tithes are due to the rector 
from lands lying as well within the pa- 
tiſh of Hanwe/! as within the town of 


Vi Bremfo:d, although / Brent» 


Ford has a ſeparate church and is a dif. 
tint pariſh, Roger ſon Vs Cliuberoc, 1 3 


HARLING TON. 


1. The farm and lands in the parifh of 
Harlingtor, in Bedfordſhire, called rhe 
M.Ilbouſe Grange, Hip wic? Farm, 
Prior's F eld, and the Eaft Mead, are 
tithe free, Foot v. Hurſt, 253 


2. But Hurfi'; Farm, and the lands in the 
Common Fields, pay tithes in kind, Fear 
VT. Hurſt, | 253 


HARROW, 


1. The vicar of Harrow, in Middleſex, is 
entitled to the ſmall tithes ariſing in the 
hamlet of Pinner, in kind, Saunders v. 
Thant, 312 


2. The landholders of Harrowpay yearly, - 


at Michaelmai, fourpence for every cow 
having a calf, in lien of the tithes of her 
milk and calf ; fourpence for every 
barren cow, in lieu of the rage 
thereof ; fourpence an orchard, iu lieu 
of tue tithe of its fruits; twopence a 
garden, in lieu of the tithes of its pro- 
duce ; and fourpence for every ſow 
with Pig, in lieu of the tithes of her 
litter ; but they pay the tithe of wool 
and lambs in kind, Street v. Saunders, 


312 
HART, 


The fiſhermen inhabitants of Harrlepool, in 
the county of Durham, pay one twen- 
tieth part — the fiſh caught in the ſaid 
port, or twelvepence in the pound, after 
char deducted, on the — ſuch am 
ſell for, to the impropriator of the pariſh 
of Hart, in the ſaid county, in lieu of 
tithe fiſh, The Earl of Scarborough v. 


Hunter, 116 


HASKETON, 


The rector of Haſteton, in S»fo't, is not 
only entitled to the tithes of the pariſh 
of Haſtetos, but to thoſe of the manot 
of Thorpe Hall, whether in the faid or 
in any adjacent pariſh, Pancbard v. 


Free, 43 
HASSAGE, 


See WEILox. 
HAT. 
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HATFIELD.. 

The 4mpropriatar of Hatfeld, in Torkfhire, 
is only entitled to twopence an acre in 
Neu of the tithe hay of the lands called 
the North lags; to twopence halfpenny 
a year for every ancient meſſuage, or- 
chard; and garden; to three haltpence 
#-year in lieu of the tithes of an ancient 
cottage ; to three halfpence for every 
litter of pigs under five ; to the value 
of half a pig for every litter above that 
33 undet ten; to one pig in 
every ten; to twopence a- head for Eafter 


offerings; and to other modu/es in lieu 
of the tithes of calves, cows, goſlings, 


+ ehickens, bees tups, and ewes ; to one 
ny an acre in lieu of the tithe hay 

of Ancient Grounds ; and to the tithes 
of Bramwith Hall, Papplewell v. Har- 


ala, 398 
HAT H ERS AGE. 

The vicar of Hathrr ſage, in Derbiſbire, is 
entitled to ninepence a load, each load 
containing nine diſhes, of all lead ore 


got from the mines called Poſture 
Groves and Bennifon's Grewe, in the ma- 


nor of Sroney Middleton, in the ſaid pa- 


riſh, Burton v. Spencer, 336 


= AS 55 

7. The parſon is entitled to have graſs 
made 1nto hay upon the lands of the 
owner ; and therefore a cuſtom that he 
ſhall take away the tithes thereof in 
graſs cocks is void, b v. Goſaen, 5 
2. A cuſtom to pay two ſhillings and ſix- 
pence an acre for the tithes of land 
when mowed and made into hay is bad, 
Benſon v. Waikin!, 57 
3. A cuſtom to pay ſixpence an acre for 
* graſs mown and made into hay is good, 
Reddington v. Nice, 63 
4 Tithes are payable for hay made from 
artificial graſſes, Gali v. Wimer, 103 


x. See alſo Carter v. Salt, 121 


6. See alſo Coles v. Frapuell, 135 


7. A euſtom to pay twopence a day's 
math, in lieu of the tithe hay of a par- 


vicular place, is good, Powell v. Powell, 
3 


167 


8. A cuſtom to y one penny a. year in 
lieu of the tithes of the hay of a par- 
ticular farm is void, Turton v. Clay: 
ton, gg 1 |} 


g. A medus of one ſhilling an acre for 
marſh land, and tenpence an acre for 
upland, in lieu of tithe hay and all 
ſmall tithes, adjudged bad, Bate v. 
Hoages, 210 


10. A modus of one penny a- year payable 
at Eafter in lieu of the tithe hay of 
certain lands, meſſuages, and tenements, 
is good, Finch v. Gerrard, 222 


11. A modus of one ſhilling and eight. 
pence a-year, payable on the . of 
February, in lieu of the tithes of hay 
and corn of a particular farm, is good, 
Cockeroft v. Itig, 221 


12. A cuſtom to pay twopence a mower 
or man's math of hay. in lieu of the 
tithes thereof, is bad, Some, wille v. 
* ies h | 204. 

13. A cultom to pay twopence an acre for 
the tithe hay of Ruagey Ground when 
mowed, and twopence an acre for Flat 
Meadow it not mowed or in fallow, is 
void, Rainflorp v. Dyer, 273 

14. The tithes of hay ſhall be ſet out in 
graſs cocks, and not in hay coc, except 
by cuſtom, Bendifh v. Kembll, 345 


15. Tares cut green, and harveſted, and 
made into winter fodder in the nature 
of hay, ſhall pay tithes as hay, Steer. 
Vs Brofſirr, A 313 

16. The rank graſs, which, when cut and 
made into hay, is called fimming:, 13 
titheable, Crabb v. Hayne, 421 

17. The perſon entitled to tithe hay is 
alſo entitled to make the tithe graſs 
cocks into dry hay on the land ot the 
owner, Crabs v. Hahne, 421 


18. A cuſtom to ſet out the tithes of gra- 


in poaks or cocks at the expence of the 
owner, in lieu of tithe hay and 44 
efter-gra/i, is bad, Pear/e v. Hall, 4;7 


19. Tithe hay is payable for the graſs cu! 
from the beadiands of fields, Rice v. 
Manning, 466 


20. Tithes are due for both the firſt and 


ſecond crops of clover graſs, though 


made 


21 
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made into hay from the ſame lands in 
the fame year, Wakelyn v. Hellyer, 
494 

21. A modus of one ſhilling an acre for all 
lands when uſed as meadow, in lieu of 
all manner of tithe hay, does not ex- 
empt the lands from paying tithes of the 
firſt and ſecond crop of clover graſs 
when mowed and made into hay, Sam- 
ner v. Wiggin, © 521 
22. A modus or cuſtom to pay fourpence 
an acre for every acre of graſs land, in 
lieu of the tithe hay of ſuch land, does 
not include clover and other artificial 
grafies made into hay, Gill: v. Horrrx, 


$35 


HEAD LAND S. 


The corn and other grain growing on the 
Hadlands of arable grounds are tithe- 


able, Robinſon wv. Tunſtall, 487 


HEATH. 


The occupier of O/dcore's Farm, in the pa- 
riſh of Heath, in Derby/hire, pays certain 
modu/es to the vicar of Heath, in licu of 
the tithes of new calved cows, * 
milk, cheeſe, calves, colts, and foals, 


Pyrke v. Soreſby, - 433 


HE DGE RO VS. 
See Woo. 


HE DS E R. 


The rector of Hedſee, in Bucking bamſbire, 
is entitled to the tithes of Moorer's Farm, 
in kind, Loveday wv. Meorer, 151 


HEIFERS. 


A modus to pay one ſhilling and one penny 
for every heifer the firſt year ſhe has a 
calf, in lieu of the tithe milk and calf 
of ſuch heifer, is good, Rowe v. the 


Biſhop of Exeter, 137 


HEMYOCK. 


The rector of Hems:cb, in Devenſhire, is 
entitled to the tithes of C Park, 
Fiſher v. Leamar, 153 
Vol. II. 


HEN B UR. 


I. The impropriator of Henbery, in Glog- 
ceſter ſhire, is entitled tothe tithes of graſs 
after it is made by the oivners into dry 
hay, except in Cook Marſh and K'ng's 
Meſton, Fune v. Southww:ll, 367 


2, There is no modus in the tithings of 
Reid wick, Northwick, and Stowick, in 
the pariſh of H:n5::r;, in lieu of tithe 
hay, Fane v. Brace, 368 


3. The vicar of Henbury is only entitled 
to one penny a- year, at Z-fer, in lieu of 
the rithes of all herbs and fruits growing 
in an ancient orchard ; to threepence a 
cow in lieu of the tithes of milk, but- 
ter, and cheeſe; and a particular man- 
ner of tithing calves, except in Compton 
Greenfield, Fane v. Southwell, 370 


HENNINGHAM. 


The pretended cuſtom in the pariſh of 
Henningham Sib/e, in the county of 
EJ:x, that every tenth pole of hops, 
the binds ſevered from the roots and 
{tripped from the poles. is payable in 
lieu of tithe hops, is bad; for the tithes 
of hops muſt be paid, by weight or 
meaſure, after they are plucked from 
the ſtalks, and before they are dried or 
packed, Sneyd v. Unavin, 403 


HENSTRIDGE. 

The vicar of Henftriage, in Somerſet ſhire, 

is entitled to his vicarial tithes in kind, 

Smith v. Roweliffe, 88 
HERRINGS 

1. Herrings are titheable, Swatman wv. 


Bonner, 36 
2. See alſo Jones v. Cleverden, 283 
3. And Gwavas v. Kelynach, 284 


HERRIN GSW ELI. 


The rector of Herring ſwell, in Snffo:k, is 
entitled to the ſmall tithes of the pa- 
riſh ; and to the tithes of the lambs and 
wool of the ſheep fed on he Sheep Walti, 
and of the rabbits bred in th- Narren 
belonging to Hell's Farm ; but he is 
only entitled to the third part of the 
tithes of corn and grain of ſuch lands 

Fi” belonging 


7 
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belongingro the manor of Herring /avell 
as were formerly parcel of the poſſeſ- 
Vons of the abbey of Bury S/. Eamund', 

Burton v. Holden, 521 


HESTON. 
x. The eſtate and lands called Þu/frode, 
in the pariſh of Heſen, in Midaleſex, 
are tithe free, Wood v. Bulfirode, 289 
2. The vicar of Hes, in Midale/ox, en- 
joys every ſeventh leet of the land called 


the Holme Meadow, in lieu of the ſmall 
tithes thereof, Food v. Bulſtrode, 289 


T 
The rector of Heber ſett, in Norfolk, is 
entitled to the tithes of milk, fruit, 
and wood, in kind, Beraty v. Roberts, 
| 384 
HILDERSTONE. 


See WarkTON, 


HIXTOFF: 


The deme/ne lands of the manor of Hixtdf, 
otherwiſe called Fam Drove, in 
the Ie of Ely, are not covered from the 
payment of tithes in kind of corn, 

grain, graſs, and hay, by a modus of a 
penny an acre upon Tue/day in Eaſter 
- week, Crofſe v. Ward, 354 


HOAT H. 
See IT, Pavt. 


HOLBEACH: 


1. The leſſces of the biſhop of Lincol», 
who is impropriator of the reQory of 
Holbeach, in Lincolnſhire, are entitled to 
the tithes of wheat, barley, peaſe. beans, 

_ rye, meſlin, oats, hay, wool, lambs, and 
flax; and the!vicar to the tithes of cole- 

-. ſeed and other ſmall tithes, Harkin wv. 
Gay, 94 

2. They are alſo entitled to the tithes of 
all ſorts of corn, in, hay, wool, 

| lambs, flax, &c. arifing on the marſh 
lands which were embanked in the 
year 1616, Harkin v. Fotber:ngham, 


184 
HOLCOMBE, 


I, "The rector of Helconbe, in domerſegſbire, 
is only entitled to four ſhillings a year 


CONTENTS; 


at Lammas, in lieu of the tithe hay gf 
Holcombe Farm; to twopence an acre 
in lieu of the tithe hay of Pirrman; and 
Rudgdeck; ; to four ſhillings a. year for 
Moor Farm; and to twopence an acre 
for eight other farms mentioned in the 
caſe, Salmon v. Rake, 348 


2. The farmers of Holcomb alſo pay cer. 
tain moduſes in lieu of thetithes of milk, 
orſes, gardens, orchards, colts, Fefe 
offerings, calves, and pigs, S./men d. 


Rake, 349 
HONEY. 
See Bees; 
HOPS. 
1. The tithes of hops belong to the vicar, 
Newten v. Bird, 35 


2 Quere, Whether, on an agreement 10 
take two ſhillings in the pound on the 
price hops were ſold for, in lieu of 
tithes, the parſon is to allow for car. 
riage. drying, bagging. and other inci. 
dental charges, Hill v. Ruf+ll, 46 

3 If there is a compoſition for tithe hops, 
the parſon may determine the compoſi- 
tion by giving the hop-owner notice 
that he wall _ his tithes in kind at 
any time before the hops are picked, 
R-ynell v. Rogers, 76 nelis 


4. But guære, For it ſeems that a notice 
about three weeks before hop harvelt 
is not ſufficient, 1614, 75 

5. Hop- poles that have been xſed in 
poling of hops that have paid tithes are 
not titheable, Bat: v. Sprakling, 87 

6. Hops are not titheable until they ate 
picked, and the tithes muſt be paid by 

every tenth buſhel after they are picked, 


Bliſs v. Chandler, 148 
7. Quære, If the bines from which hops 
are picked ate titheable. 148 


8. On a conteſt between the impropriator 
and vicar which of them was entitled 
to the tithe of hops, the Court ordered 
a caſe to be made, Franklyn v. Sr. Ci, 


186. 189 
9. Hop- poles ſhall pay tithes, Popplene! 
v. Candy, 394 


10. A 


28. 
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A cuſtom to pay every tenth of 
* after the bikes are ſevered 8 
roots and ſtri pped from the poles is 
bad; for the tithes of hops , muit be 
paid, by weight, or meaſure, after they 
are plucked:from the ſtalks, and before 
they are dried or packed, Sneyd wv, 
, Unwin, | .. | 493-477 
11. Hops, though planted in the fields in 
great quantities, are ſmall tithes, S 
1 Vs Hugging, ; 50 g : 476 
12. Hops muſt be picked and gathered 
from the binds before the tithes thereof 
are ſet out, Walton v. Tyers, 483 


HORNCHURCH. 
The impropriator of He, ncbur- h, in Efox, 
is entitled to. the tithes of Howe tg 


Park in kind, Sandford v. Dowfet, 
3 405 
! the $ HORS 18. = — 


1. Saddle horſes depaſtured on a common 
belonging to a corporation, at certain 
ra es — by the corporation, do not 
pay agiſtment tithe to the parſon of the 
pariſh, Underwood v. Gibbon, 59 

2. A modus to pay one pehny a' colt for 
every colt weaned in t pariſh, in lieu 
of the tithes of all colts foaled therein, 
is good, Gen Y. Pearce; 233 

3. A cuſtom, to pay no tithe for colts 
dropped out of the pariſh is good; 
Brinchlow v. L ,? . 314 


4. A cuſtom to pay ſixpence yearly at 
Eafter, for every horſe or mare kept for 
carrying coal or dther carriage, in lieu 
of the tithes of the profits made by the 
hire or labour of ſuch horſe or mare, 
and one penny for every colt, is good, 

| Salmon v. Rake, „ 319 

5. Draught horſes, yearlings, and two 
year olds, are not titheable; Burſiem v. 

Spencer, n | 

6. Horſes ſed and depaſtuted for the 
puspoſes of the team ot plough are not 
titheable, Lamb v. T atterſall, 419 


HORSHAM. 
The vicar of Horſoem, in Suſſex, is enti- 
tled. to his tithes in kind, Regrelt v. 
Reg eri, 75 


A TABLE OF CON TENTS, 1 


HOVINGHAM. - 


The landholders in the hamlets of Ea5. 
refs, Croekbolime, ani Sn hee, in the 
pariſh of Hewinghum in Yorthire, pay 
yearly the ſum of three paunds, fix 
fhillings, and eightpenice, in lieu of 
ſmall tithes, Tay/or v. Crathorne, 273 

* #8 „ , 


HUS BAN D AND WIFE. ; 
A fecond huſband is liable for a mortuary 
due to the rector of the pariſh on the 
death of is wife's fitſt huſband, Car- 
ter v. Sali, +5, og 


HUSBORNE TARRANT.. 
The impropriator of H-/bo ne Tarrant, in 
Hamp/jh:re, is only entifled-to the tithes 
of corn, wool, and lambs, and the 11icar 
to the other tithes, Heiler v. Comper, 
n 
HUSTERPOINT..: 
1. The rector of Hu#erpoint; in Suſſex, is 
entitled to the tithes in kind, Dod/or 
„v. Norton, a 
2. The rectot of Huferpeint is entitled to 
tithes of the lands called 7% Barren, 
Dodſon v. Norton, 124 


3. The rector of Hufterprint is entitled to 
the tithes of milk in kind, Ded/on v. 
Onver, 143 


* 07 
I. 
ILFORD. 


The lands called tbe Old Warren, adjoining 
to Alderſbrock Houſe, near Wanſtrad, tn 
Eger, do not lie in the parith of Va- 
Acad, but in the pariſh of Little Ire, 


- 
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„ WOHEEMS p 
The impropriator of Je worib, in Mi- 
d'e/ex, and not the vicar is entitled to 
the tithes of peaſe and beans, whether 
gathered green or ripe, and to all the 

_ tithe of the glebe lands, Gumley v. 


» Bart, G 23 
P'p 2 ISNAMP STE 
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ISNAMPSTED LATIMER. 


The chaplain of the chapel of eaſe of 
Thnampfed Latiner, in Buckinghamfrre, 
in the donation of the lord of the manor 
of Latimer, is entitled to receive five 
quarters of wheat yearly from the im- 
propriator of the pariſh of Cheſham Lei- 
ce/ter, in the ſaid county, Burrough v. 
Whichcote, 299 


INGATESTONE. 
1. The rector of [ngar-/one, in Efex, is 


entitled to all the tithes of the pariſh, 


Ralph v. Sandford, 104 


2. The lands of the manor of Ingatefone, 
in E/ex, pay to the rector a modus: of 
forty ſhillings, by half-yearly pay- 
ments, at Michae/mas and Lady ay. 
in lieu of all tithes ariſing from and 
out of the ſaid lands. except the land 
called Hayfield, which pays a medvs of 
ten ſhillings a-year in lieu of the tithes 
thereof, Kalph v. Petre, 274 


K. 


K ELLIN GTO. 


The vicar of Kellington, in Yorkhire, is 
entitled to the tithes of the agiſtment of 
barren and unprofitable cattle, A/mond 
v. Trinity College, no 


KENN. 


The rector of Kenn, in Dewonſoire, is enti- 
tled to the tithes of milk in kind, Dewwd- 


ney v. Bertie, 550 | 


KINGSTON, 


The vicar of King fon, in Surry, is entitled 
to appoint a chaplain to the chapel of 
Eaft Moulſey, and fuch chaplain is enti- 
tled to the ſmall tithes of ſo much of 
the maney of Matham as lies within the 
chapelry of Eft Movl/ey, Comer v. 
Clarks, 499 


KIRKBY MALZARD. 


t. The vicar of Kirkby Malzard, in Yu. 


ſire, is entitled to the tithes of hay, 
and other tithes, great and ſmall, arifin 
in the pariſh of Kirkby Malzard, in the 
hamlets of Greweltborpr, Azerley, and 
Milkley, and on Springhall Farm, in 


kind, Save v. Wrather, 363 
2 The vicar of Kirkby Malzard is enti- 


tled to the tithe hay and other tithes 
ariſing in the hamlets of Larten, High 
Mies, and Low Meſſer, in kind, Save 
v. Raznardy 364 


3. The vicar of Kirkby Malzardis entitled 


to the tithe hay on the lands called 
Legrams and Whitelands ; but the lands 
called Ray Park are tithe free ; and for 
thoſe called Readings and Cleaves there 
is payable a modus of fix ſhillings and 
eightpence a- year, Save v. Lodge, 300 


KIRK DAL E. 


The lands called Fliateſts and Stampers, 


in the pariſh of Kirkdale, in Yorkfoire, 
were formerly parcel of the poſſeſſions of 
the monaſtery of Rivalx, a monaſtery 
of the Ciftertian order, and are tithe 
free, Whitehead v. Flintof!, 462 


T. 
LAKE NH AM. 


The vicar of Lakenbam, in Norfok, is 


entitled to all tithes, except the tithes 
of corn and grain, ariſing on the Deme/n! 
Lands of the manor of Lakenham, Fer 
D. Bardwe 7 338 


LAEKEN HEAT H. 


The lands called Redmere and Haltree, in 


S»ffolk, are parcel of the territory called 
Bedford Level, and pay tithes to the 
rector of Lakenbeathy Shaw v. Stylen, 4 


LAMB, 


A TABLE OF. CONTENTS. 


LAMB, 
See SUBEP and Laws. 


1, Acuſtum to pay ſixpence forevery lamb 
in lieu of the tithe of lambs, is good, 
Reddington v. Nice, 63 

4 Tithesare not payable for lambs dropped 
from ſheep taken in to agiſt during the 
winter, Smith v. Roweliffe, 89 

3. Acuſtom to pay three pence for every lamb 
yeaned is ſaid to have been held a rank 
modus, Gonaard G. K. bie, 190 


4 A modus to pay a halfpenny fot one lamb, 
A pop for two, three halfpence for 
three, fourpence for four, one ſhilling 
for five, one ſhilling and tenpence for 
ſix, one ſhilling and tenpence halfpenny 
for ſeven, one ſhilling and elevenpence 
for eight, one ſhilling and elevenpence 
halfpenny for nine, two ſhillings for ten, 
and ſo in proportion to the number, is 
good, Cockerofr v. Uthy, 221 


5, Acuſtom, that lambs yeaned ina foreign 
pariſh from ſheep which had been win- 
tered there, ſhall not pay tithes to the 
parſon of the owner's partſh, but that the 
parſon of the foreign pariſh ſhall have 
the tithes of ſuch lambs ; and ſo where 
the ſheep are wintered in one pariſh, and 
ſummered in another, is good, Cock- 
craft v. Utley, 221 


6. A cuſtom to pay on Sr, Mar#t's Day one 
lamb in ten, one lamb in nine, the par- 
ſon paying the owner a halfpenny; 
one lamb in eight, paying the owner 
a penny ; one lamb in ſeven, paying the 
owner three halfpence ; no lamb in fix, 
the owner paying the parſon threepence; 
no lamb in five, the owner paying two 
pence halfp:nny ; and ſo a halfpenny for 
each lamb under fix, is good, Hriaci lo u 
D. Pomund:, 31 5 


7. In what caſe, and under what circum- 
ſtances, the ſetting out the tithe of 
lambs on Sr. Mars Day is not good, 
Poor v. Seymour, 323 

8. Acuſtom to pay ſo much for lambs in lieu 
of the tithes of their woo!, when 55f- 
Heep, and no tithes for the wool of their 
firſt ſhearing, is bad, Larthes c. Chri/- 
tran, 358 

10. Acuſtom in tithing lambs, that the far - 
mer ſhall take two, and then the vicar 


one, and then the farmer ſeven, and ſo on; 
and the farmer to pay fourpence ſor every 
odd lamb at St. Mark's Tia, is bad, 
Pearce v. Hall, ny 


11. Lambs, though yeaned out of the pariſh, 
ſhall pay tithes to the parſon of = pa- 
riſh in which the ewes were wintered, 
Rotinſon v. Tur/lall, 486 


LEAD ORE. 


1. A cuſtom, that tithesſhall be paid for all 
the lead ore dug in a particular pariſh, 
as will not go through an inch riddle aa 
it falls from the picks when firſt dug in 
the mine, and that all ſuch ore as will 
7 through ſuch riddle ſhall be tithe 

tee, is good, Lon/dale v. Bathurſt, 302 

2. A cuſtom to pay ninepence a load, each 
load containing nine diſhes of lead ore 
clean drefled, in lieu of the tithe of lead 
ore got in the manor of Stoney Miadie- 
ton, in Derbyſhire, is good, Burton v. 
Spencer, 339 


LEASE 
| See AGREEMENT. 
1. A parol leaſe of tithes, is void, Sworder 
Vs Buſhy 29 
2, In what caſe a parol leaſe of tithes for 
three years by way of retainer, is good, 
Kedaing bon ve. Adampon, 


49 
3 A covenant in a leaſe, that the demiſed 


lands are tithe free, does not exonerate 
the tenant from the payment of tithes, 
if the premiſes are not tithe free, /id- 
more v. Batchelor, 106 


LEEDS. 


r. The impropriator of the tithing of Bee- 
ten, in the pariſh of Leeds, in Yorkfoire, 
is entitled to the corn tithes of the farm 
called Cart Beeſton, in kind, Atkinſon w. 
Cale, 514 notis 
2. The vicar of Leeds is entitled to the tithes 
ot turnips from the owners or leſſees 
of the land in which they are ſown, 


Kirfhaw v. lies, 514 


LEIGH. 


The rector of the pariſhes of Leigh upon 
Mendip and Mells, in Semer/etſhire, is en- 
titled to the great and ſmall tithes of the 
lands called The Warren, Whitehole Cloſe, 

Pp3 Ree 
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Meres, a paddock near Blecm' Mill, and 
£1 Parjhky Bea, Moje v. Bryege:, 509 


EY 7 7 
The archdeacon of 'Lewwes, in Sufex, is 


entitled to a procuration of fix ſhillings 


ind eight pence 2 year from the rector 
of Watbingion, Bouchier c. Dedderidge, 
. | I 


LILLE V. 
The manner and extent in Which the im- 
1 Propriator of Lilia, in Herrferd/þ re, is 
entitled to the tithes of the pariſh nd 
of certein land lying in the adjoining 
patiſh of Owley, Harfield v. Rawling, 
LITCHFIELD 
The rettor of the pariſh of Litchfield, in 


iS, 5 Hire, is entitled to the tithes of 


Eiichfeld Farm, Widmore v. Batch lor, 
in | Av . 106 


IITTLE WENLCOK. 
The rector of Zirtle Wenleck, in Shrep- 
' fire, is entitled to the tithe of wood 
© felled in Hell roa Coppice, and fold to be 

made into charcoal for the ufe of Lergh- 
fon Furnace, Forden v. Jenking 145 


LLANSANFRAID. 
The cqmmendatory rector of Llanſarfrai7, 
in Monrg om: yſoire, is entitled to three 
fourchs of the tithes of the townſhip of 
Trewglan, excepting Eaſter offerings, 
milk, and lambs ; tp the whole of the 
"tithes of which, and alſo to the remain- 
Ing fourth part of the other tithes, the 
vicar is entitled, Davies v. Price, 9 

„ LLAN TIL II. 

The vicar of Laue., with the chapel 
of Penroſe, in Monmonthfbire annexed, 
Sun entitled to any tithes of the lands 

longing to the free chapel of Llan- 
air Gilgeed, and only to a modus of 
twopence a day's math for the tithe ha 
in Llantilio, and a penny a day's mah 
for the tithe hay in Pezr:/e and Llane 
air, Peu. v. Pogvell, RS |. 


* 
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LLANVICKANGEL HELIGEN, 
. * 84 NantweLL. '* 


LLANWAJR GILGEED. 


The free chapel of Llanwair Gilgerd, in 
 Monmouwthfpire, and the Grange or de. 


meſne lands thereto belonging, were 47 
ſarred out of the foreſt of Gre/mount, in 
the pariſh of Gr:/iveny, and part of the 
poſſeſſſoꝑ of the abbey of 'Doore, and ſo 
tithe free, Powell v. Powell, 167 
LLANYRE 


Cee NANTWELL. 
Fx 4. 


LONDON. 


? 
i 


1. There ate four houſes in the pariſh ot 
7 S.. Gales, without Cr ipplegate, in Lens 


gon, which pay certain modu/ſ-s yearly, 


in lieu of the tithes impoſed by the fla. 


tute 3 7. Hen, 8. p. 12. Bennett v. Tre- 
pay „„ 


2. The inhabitants. of Sr. Bride's in Los- 
. don. ſhall pay tithes purſuance to 37. 


Hen. 8. c. 12. Townley u. Wilſon, 200 
„ ee 


3. The afſeſſments made purſuant to the 


ſtatute 22. & 23. Car. 2. c. 15. for the 
maintenance of miniſters in thoſe pa- 
riſhes which were deſtroyed by the fire 
of Loxdor, do not exempt thoſe why 
pay them from paying, tithes according 
to 37. Hen. 8. c. 12, Teauniey vw. Wii 
en, , ' . f A 200 


LOUGHTON. 


1. The rector of Losg bios, in” Bucking- 


hamphire, is entitled to the tithes of cows 
depaſtured on the . ime/eſ#d t Lana, of 
wood, furze apples, pears, lambs, pi- 
geons fold, unprofitable cattle in kind, 
and to Eaſter offegings, 7 bomp/on v. 
Holt, 3 8 209 


But he is only entitled to twopence for 
_ every new milch cow. and three hali- 


pence for every old milch cow depaltut- 
ed in the Common Fila; to a halfpenny 
for every lamb; to eightpence for every 
ſcore of ſheep not wintered in the pa- 
Tiſh ; to a penny for all fire wood, and 
three halſpence for every calf weanec, 
T homp/on v. Holt, 270 
EY ES LUD- 


2. 
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LUDGERSHALL. 
The rector of Ludger ſpall, in Bucking ham- 


re, is entitled to the tithe of corn and 
to the /madl litbes in kind; but he holds 
two meadows called hb Parent Pieces 
in lieu of the tithes of Bay, and the 
lands called Berry Landi, are tithe free, 


Mofon V, Hype, 27 I 


LULWORTH. 


The impropriator of Ea Luiworth, in 
Do: ferſpire, is entitled to the tithes of 
corn grain, and hay, of Ca-, Farm 
and Park Farm, in kind, Swyer v. Weld, 
5 | 28 


LYNEHAM. 


The impropriator of the pariſh of Lyne. 
ham, in W-(:fhire, is entitled to the 
tiches of thoſe lands which are called 
the Conv Leuje, the Horſe Leaje, and the 
Lower Long Fur/ong, in kind; but the 


lands which conſtitute Toet-nham Court 


Farm and the field ca led S, Mead, are 


tithe free, Hillen v. Davis, 445 
2, See alſo Walker v. Hilton, 447 nuts 
3. And Hilton v. Heath, 476 

Yo 


M, 


MAIDS TONE. 
t. The rectory of Maidſtone, in Kent, 
includes the borough of Stone, Ire, 
Luddingion, and tei, Bliſs v. Chand- 
Ir, 8 5 3 \ 146 
2. The rector thereof is entitled to the 
tithes of hops in kind, 4414. 146 


MALLING. 
The vicar of Ee Melling, in Kent, is en- 
titied to the tithes of hops in kind, H. 
. Ruffill, 40 


MANACH AN, 


The particular mode in which the tithes 
of corn and grain growing on the tene- 


ment called Tregitho, in the pariſh of 


Manachan, in Cornwai, are to be fet 
out, Gregor v. Nichilas, 536 


MANCHESTER 


1. The rector of the pariſh of Mazctz/ers 
in Lancaſhire, is not entitled to four- 
pence yearly at Eaſter for every loom 
uſed by any manufacturer there in mak- 
ing and weaving Mancheſter goods, 
Mancheſt: r Cellege v. Andrew, 488 


2. Certain meduſes admitted to be payable 
in Manchefter, Ibid. 492 


MANOR. 


A reQor may be entitled to the tithes of a 
manor, though part of it lie in an ad- 
jacent pariſh, ranchard v. Free, 43 


MAPLESDEN, 


The eſtate called Mapleſaen, in the pariſh 
of Tirc hur/t, in Sex, is not tithe 
free, Lord v. Turk, 201 


MARFLEET. 


The impropriator of the pariſh of Paul 
and Marfl-er, in Yoriferre, is entitled to 
tithes in kind, Vaterland v. Parker, 

36 


MARNHALL 
The rector of Meraball, in Dor/erfhire, is 


only entitled ro a moans of twopence 
a cow yearly, in lieu of the tithe of 
milk arifing on Marnhtall Farm, G7. 
Jon v. Drewy 302 


MARSTON MORTAINE. 


1. The rector of Mar/fon Mortaine, in 
B-dfordſpire, is entitled to all tithes, 
both great and mall, except of corn 
and grain as well for lands called hz 
Hor/ecreft and b Homeclo/e as for Pa/- 
ture Swarth Greund, and all other lands 
in the pariſh, Sr, Eiey v. Prier, 217 


2. Sid Juære, If there is not a modus of 
ten ſhillings a year 2 in lieu of 
all manner of tithes for te Hor/ecroft ;; 
and another modus of one penny in 
pound on the rent or value of the paſ- 
ture and Swarith Ground. and another 
of forty ſhillings a year in lieu of the 

Pp 4 tithes 


* _ 1 m : 
> * * * ” 

6 = - . — o e 

— — — — — — — 
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Prior, 17 


MARTYR WORTHY. 


The rector of Martyr Worthy, in Han- 
Hire, is entitled to the tithes of the field 
called 4/down, and formerly part of 
the poſleflion of the priory of Sr. S- 
thin's in Minton, in kind, Eyre g. Pits, 

61 


MAWNAM. 


The rector of Mawnam, in Corna!l, is 
only entitled to a modus of one pound 
two ſhillings and eightpence a quarter, 
in lieu of the tithes of Penwarne Farm, 
Penwarne v. Peter, 287 


MELKSHAM 


1. The vicar of Mall am. in Wil:fbire, 
is entitled to the tithe of the lands cal- 
led 1, which lies in the pariſh of 
Melkſham, and not in the par.ſh of 
baden, although no tithes bad crer 
been paid for them either to the vicar 
of Meli ham or to the rector of }baaven, 
Fax v. Rutty, 162 


2. Quære, Whether there is a cuſtom in 
this pariſh, that the vicarial tithes ſhall 
be compounded for by way of ambula- 
tory compoſition, Fox v. Kuity, 160 


MEN DI. 


See LEIOGEH. 


ce 


MEVAGISSEY, 

The vicar of Mcva:i/ey, in ( ornnval/, is 
entitled to the tithes in Kind of all pil- 
chards and other fiſh caught at ſea, and 
brought into and cured in the ſaid pa- 

Tiſh, Werlridge v. Heana, 50 


MICK LE HAM. 


Tbe rector of Mi. Alel am. in Sorry, is en- 


titled to the tithe ot hops in kind, I- 
ton v. Tye, 483 


MICKLEOVER 
The manner in which the vicar of Mic/e- 
over, in Dertyſhire, is intitied to a por- 
tion ot the tithe of hay ariſing in cer- 


2. Sec alſo Dod/on v. Oliver, 
3. The tithe of milk muſt be carried to 


CONTENTS, 


tain* cloſes in the hamlet of Lt. 

in the ſaid pariſh, Wilmot v. Hargur, 

| 435 
MIDDLETON, 


The rector of Middleton, in Suſſex, is en. 


titled to the whole tithes ariſing on L. 


more Farm, Pocock v. Sparks, 54 


2. The lead ore got in Paſture Greve and 


BenniJon Grove, in the manor of Seng 
Miadlete n, in the pariſh of Hathy/age, 
in Derb) ſpire, pays the vicar ninepence 
a load, each load containing nine diſhes, 
in lieu of the tithes theteof, Burton v. 
Spencer, 335 


MILK, 


1. The tithe of milk is to be taken hy 


every tenth meal, and not by the tenth 
of every milking, Dogon v. Neri, 


41 
143 


the parſonage houſe, Bate v. Spract- 
lingy d7 


4. A cuſtom, that the pariſhioner ſhall 


carry every Monday morning's milk to 
the parſonage on Whit/unday, and that 
the parſon ſhall adorn the church with 
boughs, and ſtre w the ailes with ruſhes, 


is bad, Jones v. Cau thorn, 98 
5. Put ſee Derflon v. Jones, 149 


6. A cuſtom to ſet apart all the mil: 


cows produce, from the firſt of A to 
the firſt of. Newember, and to make the 
ſame into cheeſe on every twentieth day 
for the uſe of the vicar, in lieu of the 
tithe milk of the whole year, fee: 5 
good, Lewts v. Bowen, 131 


7. A cuſtom to pay ſevenpence for every 


cow wich calf, and elevenpence fc 
every cow without a calt yearly on M- 
charlmas Day in lieu of the tithe ct 
milk, is good, Rowe v. Biſbep of Ext- 


tr, I 


* 
21 


8. A cuſtom to pay twopence yearly for 


every new milch cow, three halfpence 
for every old milch cow, and the mi 
of all the cows on WhitJun Monday, in 
lieu of the tithe of milk, is good, 
Jones v. Canviborn, 139 


9. A 


It 
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9. A modus of eightpence a cow and four- 
pence a heater, in lieu of tithe milk and 
calves, is good, Phillips v. Syme:, 229 


10. A cuſtom to pay every tenth meal, or 
morning and night's milk. from the 
time the cows go upon 7he common, 
about the third of May, to the third of 
Aug yeatly for the tithe meals or turns 
of moraing and night's milk, in lieu of 
all tithe milk throughout the year, is 
bad, Scemerwille v. e, 265 

11. A modus of fourpence a cow, payable 
at Lammas, and threepence a heifer, in 
lieu of the tithe milk thereof, difallow- 
ed, Jones v. Hughes, 288 


12. A cuſtom to pay the tithe of milk by 
the tenth evening and morning meal's 
mi k in kind. commencing on the Mon- 
day fortnight after Efer Das, and 
the morning following to 4/1 Sa:nt's 
Day yeariy, to be taken by the parſon 
where the cows are milked, and no 
tithe milk to be paid for the reſidue of 
the year, is bad, PZrinckhiow v. Ed- 
munas, >. - $34 

13. A cuſtom to pay the whole tenth 
morning's meals milk. mixed toge- 
ther with the milk of the night before, 
the cream being firſt taken off from the 
night's milk from the ninth of May to 
the firſt of Auguſt yearly, and one whole 
meal of milk made into cheeſe for the 
rector, diſallowed, B v. Spencer, 

350 

74. The tithes of milk are due, although 
the cowkeeper-pay the tithe of calves 
in kind, and keeps them on milk for 
the parſun until Meichae/mas, Kobinſon 
V. Tunftull, 486 

15. A modus, that all the cheeſe that is 
made every tenth day, by any perſon 
keeping a cow or cows in the pariſh 
trom the firſt of Mey to the firk of 4«- 
guft yearly. ſhall be delivered at every 
ſuch perſon's houſe on the firit of g 
or ſo ſoon after as demanded by the rec- 
tor, all the milk yielded by ſuch cow or 
cows of the evening of the ninth day, 
and on the morning of the tenth day, 
the milk of the evening of the ninth 
day being only once ſkimmed, and 
fairly uſed and employed in making 
{uch cheeſes, in lieu of the tithe milk 


of the whole year, is good Gilt c. 
Horrex, 534 


16, Anentry ina terrier, that the rector knew 
of no cuſtom in the pariſh but one groat 
for the milk of a cow, is not ſufficient 
evidence to eſtabliſh that payment as a 
modus, Dewwaney v. Bertie, 550 


MILLS. 


1. Tithes ſhall be paid for the toll of corn 
ground at a water mill, Cr:/pe v. Theo- 


bald, 52 


2. The Court divided in opinion, whether 


tithes of an ancient corn mili that had 
never paid tithes, were payable or due 
of common right, Dod/on v. Oliver, 


144 


3. Ancient mills, that is, mills erected 


before the ninth year of Edward the de- 
con”, which have never in the memory 
of man paid tithes, are tithe free, Hug hrs 
wv, biilmgburſt, 208 


4. A modus allowed for a mill which had 


originally only two pair of ſtones, 
though a third pair had been added, the 
whole being carried by the original 
frame and wheels, and the mill being 
incapable of working more than two 
pair of ſtones at the ſame time, God. 
win v. Worley 335 


5. The tenth part of the clear profits of 


mills is due to the vicar, in lieu of the 
tithe thereof, 7 h v. Price, 550 


6. A mill decreed to pay titkes, though 


erected on the ſcite of an ancient mill 
with part of the old materials, T homes 
D. Price, 550 


MINES 


If an impropriator is entitled to the tithes 


of ore, as it falls from the picks when 
firſt dug in the mine, the court of exche- 


quer, on a bill brought for ſuch tithes, 


will order the owner of the mine to per- 
mit the 1mpropriator, or his agents, to 
go down into and inipect the mine, and 
to uſe the tackle belonging thereto, to 
ſce that no fraud is practiſed with re- 
{pe to the faid tithes, Lon/dels v. Ba- 
thurſ!, 303 


MOD Us. 
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MODUS. 


See CusToM—PLEADING, 
2 


MONAUGH TON. 


e owner of Monavghton Farm, in the pa- 
fiſh of Bleebvangh, in Radnorſhire, pays 
a modus of ten pounds a year, by half- 
yearly payments at Miaſummer and 
Chri/lmas to the rector of Hletbwangb, 
in lieu of all tithes great and ſmall, ariſ- 
ing on the ſaid farm, Meredith w. Blaſb- 


377 


MONMOUTH. 


| Monmouth was anciently a cell belonging 
to the abbey of St. Florence at Samvres, 
Pye v. Rea, 170 


MOULSE x. 


The chaplain of the chapel of Eaf! Maul- 
ey, in the pariſh of King fon, in Surry, 
is entitled to the ſmall tithes arifing in 
that part of the manor of Mathm which 
lies within the chapelry of E Moni, 
Comer v. Clarke, 409 

MOUNTNESYNG. 


The impropriator of the uu of Mount- 
ne/yng, otherwiſe called Gynge Mounte- 
nay, in the county of E/ex, is entitled 
to the tithes of the demeſne lands of the 
manor of Theoby, in the ſaid county, 
Petre v. Johnſon, 388 


MURLINCE. 


The vicar of Murlinch, in Samerſciſpire, is 
only entitled to certain modu/er, in lieu 
df tithes in kind of cows, keifers, 
calves, colts, hay, and Fafter offerings, 
Rock v. Merritt, 465 


NMVU STAR D. 
Muſtard ſeed is titheable, Jyrell v. Ken. 
* witty ; 3 1 406 
N. 


NANT MEL IL. 
The manner in which the vicar of Nast. 


mell, in Radnorſhire, with the chapels of 
Llanyre, Llanrickangel Helegen, and the 


borough of Rayazer annexed, is entitl 
to tithes, Lewis Vs 2 phe. 


NEWLAN D. 


1. The vicar of Newland, in the Foreft of 
Dean, in Ghuceſter ſhire, is entitled to 
the tithes ariſing on the lands called +, 
O Pork, Briam Greve, and Chaif; tdge, 
they having been woodlands S arted out 
of the ſaid foreſt ; bit the lands called 
Snead and Kidnel/, formerly part of the 
foreſt, and now extra-parochial, nevet 
having been a/aritd, are not titheable to 
the vicar, Evans vw. New'll,* 212 


2, The vicar of Newland is not entitled 
to the tithe of the lands called Wþ:/: 
Mead Park, as having been ah oat 
of the foreſt of Dian, although they 
were formerly parcel of the fail foreſt, 
and are now gtubbed up and incloſed, 


Bond v. Bariow, * 317 


NEWPORT PAGNELL. 


There is not a cuſtom in the hundred of 
Newport Pagnell to preſcribe in non deci- 
mando for tithe wood, T bomp/on v. Helt, 
270 


NEWTON LONGYILLE 


1. The rector of Newton Long ville, in 
Buctiagbamſbire, is not entitled to any 
tithes ariſing on forty acres of land at 
Landon Ena, the ſame having been given 
ia former ages tithe free, to provice 
lands for the high altar, Brinci/aow v. 
Cook, 316 20 


2. But he is entitled to the tithes of G6 
. fard Cleſe in kind, Br inckiow v. Ton- 
ins, 316 voti 


3. But he is not entitled to the tithes of 
lambs not yeaned in the pariſh, and on- 
ly to certain modu/es as ſtated in the 
caſe, in lieu of the tithe of ſheep, wool, 
pigs, poultry, and fire wood, Briack/ow 
v. Edmund:, 314 


NORKEIUGH © 
The impropriator of the free chapelof Ner- 
rige, in Wiltfhire, is entitled to the {mal 
tithes of Norrige Farm, in the pariſh of 
Upron Scudamore ; but the * of land 
called be Sbiep Down, in the pariſh of 
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* Corſkey, is not within the precincts of the 
chapelry, Barton v. Piers, 387 


NORTON. 


1. The rector of Galby, in Leicefter hire, 
is entitled to fifteen pounds twelve ſhil- 
lings and eightpence a year from the im- 
propriato; of Norton, and do the pro- 
duce of two parcels of ground in Nor!0n 
called tbe Pike Cie, in lieu of the 
tithes of certain lands ſeverally lying in 
the © fields of Nerton, Mragg v. 
Whalley, 328 

2. But he is not entitled to a perfon of two 

marks and 2 half yearly, Wrazg v. 
Wialley, | 328 


ole. 
1. What notice is neceſſary to determine 


a compoſition, Reynell v. Reger, 76 
mots 
„See alſo Ralph v. Sandford, 105 
3. See alſo Rice v. Manig, 466 
4 See alſo Hilton v. Heath, 476 


— 
0. 


OC K ENDE N. 


The rector of Sourh Ockinden, in E, is 


entitled to the tithes of Quince Farm in 
Kind, Kennedy v. Good win, 305 


O DPRO DE. 


* , * 
, See ASTB UR. 


O KE FORD. 
The manner in which the rector of Chili 
\, Okeford, in Der ſeiſbire, is entitled to 
tithes, Crabb v. More, 511 


OFFLOW. 
No tithes are due for wood cut in the hun- 
dred of Oo, in Stafforaſpire, Swyn- 
fin v. Dighy, 318 


CONTENTS. 


P. 


p AR IL. E v. 


The landholders of W:# Parley. in Dorſet- 
Hire, except of the lands called Dusf+ 
bury Form, in the hamlet of Leigh, pay 
to the rector at Eafter threepence a milch 
cow, a penny for every ancient garden, 
an halfpenny for every cal! weaned, tha 
left ſhoulder of every calf killed for the 
uſe of the family and a penny for e 
in lieu of the tithes thereof —— 
but they pay the tithes of firewood in 
kind, Bronneval v. Bower, 538 


PATCHING: 

The rector of the pariſh of Patching, in da 
ex, is entitled to the tithes of the great 
wood called Paich!-g Downs, or Mitchell 
Grove Coppice, Blennahayſett v. Shelley, 

| a 

PAUL | 
See MAREFLEET. 


PAWLYN, 


The impropriator of Paw/yn, in Cormwal!, 
is entitled ta the tithes of all fiſh caught 
in Meute Bay. or the adjoining ſeas, 
by the proprietors of boats uſually 
moored in the pariſh, excepting fiſh ta- 
ken for bait, and fiſh meaſed in the 
ſleeves of ſeynes, although ſuch pro- 
prietors axe not pariſhioners, Gwava:w, 
Ke. ynacł, 284 


PAWLETT 


1. The vicarof Pawlert, in Somerſet/pire, is 
not entitled to the tithes of the lands 
called the Winter Leaſe and certain 
other lands lying in Gaustſbam in the 
ſaid pariſh, Youghan v. Goodu in, 267 

2. There are moduſes payable in this 
pariſh, in lien of the tithes of cows, 
milk, calves, and agiſtments, Yaughan 
WW, Gooatuin, 268 


PEASE AND BEANS, 


1. The tithes of peaſe and beans ſet, 
_ drilled, or ſowed in rows or ranks in 
the common fields, which are hoed or 

3 | weeded 
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weeded with the hand in a garden like 
manner, belong to -H wicar and not to 
tbe rector, although they are ſo ſet, &c. 
after the plow or ſpade, Nicholas v. 
Auſten, 12 
t. The tithes of peaſe and beans ſowed 
in the fields, and gathered from the 
ſtems and ſtalks by gardeners and others, 


and ſold green in the pods, belong to 
the rector, Newton v. Bird, 34 


3. The tithes of peaſe and beans, whether 
athered green or ripe in the pariſh of 
— in Middle/ex, decreed to the 
impropriator, Sed Quere, if this was 
not under a leaſe of the ſmall tithes 
granted to him by the vicar, Gumley v. 
Birt, 232 
A cuſtom to exempt ſuch peaſe and 
beans as are gathered green and uſed 
in the family of the owner from the 
ment of tithes, in confideration 

that he ſhould ſet out the tithes thereof 
teſpectively in poaks and ſheaves at his 
own Cxpeice, is bad, Pearſe wv. Hall, 
456 


PE L-Y N - A 


The impropriator and vicar of Pelya!, in 
Cornwell, are reſpectively entitled to 
the great and ſmall tithes of the pariſh, 

in kind, Howell v. Moore, 304 


PENDLEY PARK. 


The tithes of Penaley Part in the chapel- 


ry of Mig ner, in Hertferaſbire, be- 
long to the impropriator of Tring and 
Wigginion, and not to the rector of A4 
bur), Gore v. T owes, 308 


PEN MARKE. 


The impropriator of the pariſh of Pen- 
make, in Glamorganſpire, is not entitled 
to the tithes of bay made in the pariſh, 
Aubrey v. St, Tobn, 133 


PENROSE. 


See LtaxnTiLlLL1O. 


PIGEONS. 


t. The tithes of pigeons may, by cuf. 
tom, be payable to the rector, Jenes v. 
Cawrborne, 98 


2. Tithes are not due for pigeons uſed 
in the family, Hathway — Edu ares, 


178 
3. See alſo Poor V. Seymour, 12 
4. See alſo Pepple well v. Canby, 395 


PIGS. 


1. A cuſtom to pay one pig out of every 
ſeven pigs, and no tithe pig if there is 
a leſs number, is good, Reddington v. 
Nice, 63 
2. A modus of one ſhilling and ſixpence, 
in lieu of the tithe pig, is good, Jenes 


. Camvthorne, 98 


3. A cuſtom to pay on SY. Mar#'s Day, 


one pig in ten; one pig in nine, the 
parſon paying the owner one halfpenny ; 
one pig in eight, the parſon paying the 
ownerone penny; one pig in ſeven, pay- 
ing the owner three halfpence ; no pig in 
ſix, the owner paying the parſon three. 
pence ; no pig in five, the owner paying 
the parſon twopence halſpenny; and ſo a 
— for each pig under fix; the 
parſon to chuſe the pig when it is nine 
days old, and to take it away when 
three weeks old, is good, Brinck/aw v. 
Edmands, 315 
4. A cuſtom to pay one pig in ſeven; 
and no more unleſs there are ſeventeen 
pigs, is good, Sa/mon v. Rake, 349 
5. A cuſtom to pay one penny for every 
litter of pigs under five, and twopence 
for every litter above that number and 
under ten, is good, Peppe uell v. 
Candy, 393 


TI OCHARDS 
Tithes are payable for pilchards, „ erlriage 


Vs Henna, Fi 


PINNER, 


The ſmall tithes of the hamlet of Pinner, 
in the pariſh of Harrexwr, in Midaliſex, 
are due to the vicar of Harrow, in 
kind, Saunders v. Ifant, 312 nos 


PLEADING. 


1. A plea in bar that the defendant bad 
entered into a compoſition with the 
rector fo his tithes, oyer-ruled, Kedd:ng- 
ton . Alamſen, 48 


2. A 
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2. A bill for tithes cannot be ſuſtained ona 
parol leaſe of them, Su order v. Buſh, 29 


A cuſtom reſpecting tithe fiſh badly 
- ſtated, Scarborough v. Hunter, 116 


A general admiſſion in an anſwer that 
the plaintiff, as vicar, is entitled to all 
ſorts of tithes, cores the not having 
ſtated a ſpecial title to the tithe de- 
manded by the bill, He v. Rea, 
| 170 gti, 

. A defendant may to a bill for 
: tithes, that he has — the plain- 

tiff, Holder v. Davies, 173 


6. In pleading a modus, the time for the 
payment of it muſt be aſcertained, God- 
dard v. Keble, 190 


7. Same point, S. Eloy v. Prior, 218 notis 


8. If a modus be pleaded, that the par- 
ſon enjoys land, called e par/on's 
« meadows” and alſo “ ſeveral be 
« grefjer in the pariſh, in lieu of 
tithes,” it is void for uncertainty, 
Birch v. Stone, 220 


9. Quære, Whether the biſhop of the dio- 
ceſs ought not to he made a party to 
a bill againſt a ſequeſtration, Jones v. 
Barret, 236 mois 


10. The leſſee of a lay impropriator, 
need not ſtate the ſpecial title of his 
leſſor to the tithes demanded by the 
bill, Taylor v. Crathorne, 273 tit 


11. A plaintiff, not being able to prove 
his title, permitted to add interrogata- 
ries, and to examine the witneſſes undet 
a commiſſion, Canning v. Cowling, 255 


12. Objection, that a modus was not 
ſtated with ſufficient certaintv, over- 
ruled, Sawe v. Raynard, 395 


13. In what caſe the impropriator muſt be 
made a party to a croſs bill, filed to 
eſtabliſhed a modus. Sawe v. Raynard, 

395 

14. A defendant cannot preſcribe in non 
accima ae even againſt a lay impropria- 
tor, Bury vs Evans, 3 


15. The owner of the motety of a parti- 
cular field, for which the defendant in- 
fiſts on a medi, need not be made a 
party to the bill, Red v. Oltver, 433 


16. The owner of the lands from whence 
the plaintiff by his bill demands rithes 
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need not be made a party to the bilk, 
* Whitehead v. F linteſt, 463 


17. See alſo Jennings v. Lettis, 48 


18. In what caſe the leſſee of tithes ſhould 
make the impropriator a party, 463 


19. It is not neceſſary to make the vicar 
a party to a tithe bill by the impropria- - 
tor, Hatfneld v. Ra u liag, 472 
20. The impropriator and bis leſſees need 
not be parties to a tithe bill by the 
vicar, Smith v. Huggins, 47% 


21. An agreement made with the impro- 
riator's agent to pay ſo much a year, 

in lieu of tithes, pleaded by way of 
proteſtation, Hrlton v. Heath, 476 


22. The impropriator need not be made 
a party to a bill brought by the vicar 
for the tithe of turnips, Kirfbaw v. 
Ae, 517 

23. A modurſtated to be of fourpence an 
acre for every acre of graſs, in lieu of 
tithe hay, is good, although it do not 
add, © and /o in proportion for a greater 
or lifs quantity than an acre,” Gills v. 


Horrex, 535 


PEUMSTEA OD. 


The vicar of P/umſtead, in Kent, although 
he ſupplies the cure of the chapel of 
Ea Wickbam, is not entitled to the 
tithes of green tares cut to fodder cat- 
tle with within the chapelry, but they 
belong to the impropriator of EAI 
Wickham, the governor of H:ſtin Hol- 
pital, Hodg/on v. Smith, 2! 


POTATUSR SA 


Potatoes growing in the common fields 
are titheable as a ſmall tithe, Tarten v. 
Clayion, 181 


POD LTH 5% 


r. A cuſtom to pay three eggs for a cock 
and drake, and two eggs for a hen and 
duck, on the Midneſaay before Eaſter 
Swunaay yearly, in lieu of the tithes of 
their chickens and ducklings, is good, 
brineklow Ve Edmurdi, 315 

2. But a cuſtom to pay no tithes for 
turkies is bad, Brinckiow wy. Edmungs, 

325 


3. A 
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43; A cuſtom to pay two eggs for every 
cock, and one egg for every hen, in 
lieu of tithe chickens, is good, Bur/- 
lem v. Spencer, 380 

4 A. cuſtom to pay 'a hate Ber om Sri 
Thomas's Day, in lien of the tithes of 
hearth wood, honey, and apples, is 
good, Burſi:m v. Spenter, . 3381 

A cuſtom to pay one penny for every 

a brood of goſlings, not exceeding five, 
and twopence for every brood above 
that number, and under ten, is good, 
Fepplecvell v. Canby, , 395 

6. A cuſtom to pay two eggs yearly for 
every cock, and one egg forevery hen, 

in lieu, of the tithes, of chickens, is 

good, Poppleuceil v. Canby, 393 


1 
AS. „ 

There is a modus of four pounds ten ſhil- 
lings a yeat, peyabte half yearly, at 
Michaelmas and Lany Day to the im- 
zopriator of Preſbury, in Cheſbire, in 
Len of all tithes both great and ſmall, 
arifing on the demeſve lands of the manor 
of Satton, Leigh w. Fawconkirg, 320 


 .PRESTON. , | 
The cowkeepers in the pariſh of Prefon 
St. Mary, in 8% , pay on Lanner 


Dey yearly fourpence halfpenny a milch 
cow, in lie her tithe milk, Saller 
. Death, 498 


PRITTLEEVWEL I 
1. The vicar of Prite/cu ell, in E, and 
not the impropriator, is entitled to the 
tithes of 4 062. fees, the ſame being a 
mali tithe, Wallis v. Payne, 382 
2. Jrere, Whether there is a wein, re- 
ſpecting M:iter Hail Farm, inthe pariſh 
of Priilexwell, for the owner of the 
ſaid farm to pay four ſeams of wheat 
and forty ſhillings, and then to take 
ten acres of hard corn and ten acres of 
ſoft corn, tithe free, in lieu of the 
mall tithes of the ſaid farm, Wallis vv. 
Payne, f 382 


PRIORY WOOD. 
The hiſtory of Priery Food, in Aſenmer: h- 
Hire, 1707 171 


PUCKLERCHURCH, 


The vicar of Pucklerchurch, in — 
24. with the chapelries of /;/e-/c;4, 
and Abore/ox annexed, is only entitled to 
modu/er, in lieu bf the ſmall tithes of 
certain ancient farms in the ſaid cha- 


pelries, Gandy v. Bryan, 422 
1 7 
oll. 
There is a cuſtom in the hundred of P. 
Bill, in the county of _— to pre- 
fcribe in non decimando tor the tithes 


of all- wood felled therein, Rives <. 
Fuzberbert, 249 


R, 


RABBITS. | 

1. The tithes of rabbits may, by cuſtom, 
be payable to the rector, Jae: v. Caw- 

_ thorns, 3 92 
2. Rabbits, though bred in a warren, ard 
not tithable, except by cuſtom, Grege-⸗ 
. Laitrill, g 114 


See NanTMELL. 


NE DMORE. 
The lands in Soft, called Redmore, 255 


parcel of the territory of Bedford Lew. 
Shaw v. Styles, | * ; 


RE HE A RING. 

The cdtrt will not grant a rehearing, f 
application be not made for that pur- 
poſe within ſi Nonthbaſter pronouncing 
the decree, although the decree is nc: 
publiſhed, Fox v. Barererll, 244 


> $3 3 as SI 


1. The vicar of Reigats, in Sorry, * 
only entitled to a medzs of five ſhillings 
a year, in lieu of the tithes of Pur? 
Hi, but he is entitled to the tithes ct 
the lands, called re Buzz, in kin, 
Bira v. Forfter, 39 
2. The rector of Reigate, and not the vicar, 
is entitled to the tithes of Fn 


w 3 
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beans ſet and ſown in the fields, ——_ 
gathered from the ſtems and ſtalks by 
gardeners, and fold green in the pods, 
Newton wv. Bird, 33 
3- But the vicar is entitled to the tithes 
of hay growing in the lands, called 5 
Maorn at the weſt end of R+3. a'e pariſh ; 
and alſo to the tithe hay of a cloſe of 
about two acres lying near Cel ey 
Farm, 11, 34 
4. The vicar alſo is entitled to the tithes 
of hops, 35 
5. The rector is entitled to the tithes of 
turnips, carrotz and other roots, fown 
in the common fields, Newton v. Bire, 


35 


RIB B ES FOR D. 


, 3 The rector of Ribbriferd, in Voce er- 
Hire, enjoys ſeventy acres of land, in 
lieu of the tithes of RiSbesford Farm 
and the de meſne lands and coffice awoedr, 
belonging to the manor of Ribbesford, 
Knight v. Walker, 415 


2, But the above exemption does not 
extend to the lands called Sragberou;h 
Bradner, CH, Moor, Noman's Bank, 
George's Ceppice, Walbatch Banner, 
and Halt's Cl:/e, 419 


RINGSTEAD. 


The rector of Rizg feed. in N, is 
entitled to all tithes, both great and 
ſmall, arifing within the depopulated 
diſtrict, called Rrng g Parra, ad- 
joining to the pariſh of Huzffanton, 
Mac 14. v. Le Strange 452 


Are 


The dean and chapter of Pippon, in r- 
Sire, are entitled to an annuity from 
the owner of the tithes of AM, 
Eaftw:chk, Weftwick, and Erice, The 
Dean 4% Chapter of Rigpon Ve Hinde, 


51 
ROBINHOOD'S BAY; 
Ser WuiTBY. 
RO MS E x. 


The rector of Rense, in Humpoirs, i2 
eruiled to the tithes of Neep, 6505, 


» wool, lambs, trefoil, agiſtmept and paſ- 
turage; but not to a mortnary of ten 
ſtrillings on the death of every houſes 
keeper dying in the pariſh, and poſſeſſed 
of a clear perſona! eſtate to the amount 
of forty pounds, Carter v. Salt, 120 


ROTHERHAM. 


The occupiers of lands, lying in the 
townſhip of AKrmberwerth, and out of 
the hamlets of Thorpe and Scholes, in 
the pariſh of Rerth:rbany in Yorkforve, 
are, by cuſtom, to ſet out their tithes; 
of corn, peaſe, and beans, by every, 
tenth ſhock or ſtook, each ſhock or 
ſtook containing ten ſheaves, EHu 
a. Turner, 551 


TON N 


The owners or occupiers of Gayers Fields, 
in the pariſh of Ryron, in the county 
of Durham, pay a modus of fourpence 
for every ſcore of ſheep depaſtured 
thereon, in licu of the tithe milk of 
the ewes, and not in lieu of the tithe 
wool and tithe lambs of ſuch ſheep, 
Blackait v. Finney, 230 


= 


ST. GERMALYL * 


1. The reftor of 57. Germain, in Corne 
ewall, is only entitled to a modes of 
fix ſhillings and eightpence a year for 
each reſpectire tenement in S Col. 
dr tari , in Tre, and in North 
Codrinw ch; and to fourpence a- year 
from all the occupiers of Joris Laras, 
in lieu of na. tibet; but he is en- 
titled to the tithes, inf kind cf all the 
hy of the lands in Sr, Germain, Glan- 
will d. Trelawonys „ 


2. And of the reſt cf the pariſh of Sr. 
Germain, he is entitled to /mall tthes 
in kind, Glanz v. Hancock, 128 

Sh LAURANGE 
See Sr. Par. 


T. 
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ST. MELYON. 


The rector of Sr. M. hon, in Corawall, 


is entitled to the great and ſmall tithes 
ariſing on the farm, called 76. Barron 
of Newton, 545 


S F., NICHOQUL AS; 


1. The corn tithes of the pariſh of Sz. 


Niuholar, in Newca le upon Tyne, are 
divided in equal moieties between the 
Biſhop of Carli and the Dean and 
Chapter of Carlifle, Jobnflon v. Law- 
Jon, 31 


» The impropriators are entitled to take 


the corn tithes in the uſual way, in 
kind, and to have a convenient way 
for carrying the ſame from the lands in 
the townſhip of Cremiington, Johnflon 


v. Law/on, 31 


8 T. PA UL. 


7+ The owner of the ſcite and manſion 


houſe of the hoſpital of Sr. Lawrem e, 
in the pariſh of St. Paul, near the city 
of Canterbury, is entitled to the great 
and ſmall tithes of two parcels of ground 
called the Upper Hoatb and the Lower 
Heath, parcel of the manor of Barter, 
Rooke v. Horne, 530 


2. See allo Rocke v. Auflen, 534 notis 


SALCOMBE, 


The vicar of Salcembe, in Dewerſhire, is 


entitled to the tithes of peaſe, beans, 
apples, pears, hay, wool, and Jambs, 
in kind; to a hearth penny, in lieu of 


. the tithes of fire wood; to a garden 


ping, in lieu of the tithes of garden 
ſtuff; to twopence in lieu of Fefe 
offerings; to threepence a cow, two- 

nce a beifer, and one penny a calf, 
in lieu of the tithes of milk, butter, 
and cheeſe; to one penny far every 
colt; to one penny a-year for every 
barren bullock, ſold out of the parith, 
after one year old, for every year ſuch 
bullock ſhall be above the age of one 
year, Pearſe v. Hall, 456 


SJAWDALL:MASGNHNS, 


1. The impropriator of Sandall Magna, 


in 1er irt, is entitled to the tithes of 


4 


Pigs, geeſe, hens, and to a cuſtomary 
payment, called a hen, in lieu of the 
tithes of carts, Lambert v. Smith, 436 


2. The owners of the great tithes of Crig. 


gene is entitled to the tithes of 
wool and lambs in the townſhip of 
Sandal! Magra, 437 


3. The tithes of clover ſeed, and the a- 


giſtment of cattle in he pariſh of Sar- 
dall Magna, belong to the vicar and 
not to /he inproprialor of the pariſh, 
Lambert v. Smith, 437 


4+ But in the rexwnſbip they belong to he 


impropriator and not to the vicar, Lan- 
bert v. Zouch, 440 


5. The four ancient farms, called Gric/;, 


Arthington's, Carter's, and Barker';, 
pay certain mod#/es to the vicar of San. 
dail Magna, in lieu of tithe hay, Lan- 
tert v. Smith, 439 


6. But 2he impropriater is entitled to the 


tithe hay ariſing in the townſhip of 
Sandall Magna, which is payable in 
kind, Lambert v. Smith, 439 


7. The vicar of Sandal! Magna is en- 


titled to the tithes of turnips and pota- 
toes, ariſing in the townſhip, Lambert 
v. Louch, 440 


SAWBRIDGEWORTH, 


The landholders of Saz-bridgenuorth, in 


Hertford/hire, are to ſet out the tithes 
of barley and oats in heaps and ſtocks, 
and are not obliged to bind them into 
ſheaves, The Bijop of Rocheſter v. La- 
fel, 362 


SCARBOROUGH. 


The rector of Searboreugh, in York/*ire, 


is entitled to the twentieth part of the 
fiſh, or the twentieth part of the value 
of ſuch fiſh as are taken by any fiſher- 
man inhabiting the town of Scar boroug 
whereſoever the ſame may be ſold. 
Tbom nion v. Field. 154 


SCU DA MORE. 


The lands called Nerrige Farm, in the 


pariſh of Upron Scedamore, in Wiltſhire, 
pay ſmall tithes to the impropriator of 
| the 
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the free chapel of Norrige, in the ſaid 
county; but the tract of land, called 
the Sheep Down, though part of the 
faid farm, pays tithes to the pariſh of 
Cori, Barton Vs Pierce, 387 


SEATON DELAVALI. 


The impropriator of the pariſh of Searon 
Delawall, in Northumberiand, is entitled 
to his tithes in kind, Delava/l v. 
Blackett, 79 


SEREMERSTON 


The lay impropriator of the townſhip of 
Seremer tos and chapelry of Auncroft, in 
the county of Durham, is only entitled 
to ten ſhillings yearly on Michaelmas 
Day, in lieu of the tithe hay of the lands, 
called the Towns Side, the Eaft Demęſac, 
and the North Deme/ne, excepting thoſe 

ls thereof, which are called the Park 
Cle/e, the Widow's Mader, and Lam- 
bridge, Orde v. Clavering, 294 


STT OFF 
A ſett off may be pleaded to a bill for 
tithes, Holder v. Davis, 173 


S EQAUEST RAT OR. 


1. A clergyman who holds a vicarage as 
ſequeſtrator muſt account with the ſuc- 
ceeding vicar for the profits thereof, 
Jones v. Barrett, 239 


2. Quære, If the biſhop of the dioceſs 
ought not to be made a party to a bill 
againſt an eccleſiaſtical ſequeſtrator, 
Jones v. Barrett, 


S HAL FORD. 


1. The vicar of Shalford, in Surry, who 
holds the chapelry of Brem/cy annexed, 
is entitled to thetithes of peaſe, beans, 
carrots, and other garden vegetables, 
though ſowed in the common fields in 
great quantities; and huſbanded with 
the plow inſtead of the ſpade, Nicholas, 
V. Auſten, 10 


2. See alſo Nicholas v. Elliot, 139 


3. See alſo Smithier v. Nicho/as ard El. 
liott, 141 
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SHARNBROOKE,- 


1. The vicarof Sharnbrooke, in Bedford- 
ſhire, is entitled to the ſmall tithes of 
Bridge Cliſe, Dove Houſe Cloſe, Great 
Cloſe, Long Mead. New Cleſe, and 
Wrench Holme, in kind, Bolten v. God. 
fri, 352 notts 


2. The rector of Sharnbroeke is entitled 


to the great tithes, in kind, Orisbar v. 
Gedfrey, 352 


SHEEP AND LAMBS. 
1. A modus to pay one penny a fleece for 


every ſheep kept the whole year, and a 
halfpenny a fleece for every ſheep win- 
tered elſewhere, is good, Cockecroft v. 
Utley, 221 


2. A cuſtom that the farmers ſhall leave 


bound in the church yard, over againſt 
the church porch on S/. Mark's Day, 
or on the Sunday or holiday following, 
for the uſe of the vicar, the — 
lamb yearly in kind, firſt giving notice 
thereof at the houſe of the vicar, in 
lieu of tithe lambs, is good, Gould w. 
P earcey 233 


3. A cuſtom to pay fourpence on S. 


Mart“, Day for every ſcore of ſheep de- 
paſtured on a farm, in lieu of the tithe 
milk of the ewes, is good, Blackert v. 
F inney » 2 5 O 


4. A cuſtom to pay dne lamb, or fleece in 


every ten lambs or ſheep, in lieu of the 
tithe wool and lambs, and carry on the 
odd numbers until they amount to ten, 
is bad, Egerton v. Still, 251 


. A cuſtom not to pay tithes for lambs 
that are not yeaned in the pariſh,is good, 


Brincklow v. Edmunas, 314 


6. A cuſtom to pay one halfpenny on 
ſhearing Cay for every ſheep depaſtured 
in the pariſh, and dying between Car- 
dlemay Day and Shear ing Day, in lieu of 
the tithe wool of ſuch dead ſheep, is 
good, Brincklaw v. Edmunds, 314 


7. A cuſtom to pay fourpence a month, 
on hearing day, for every one hundred 
ſhe-p not wintered in the pariſh, but 
brought in after the ſecond of Feb» yar;, 
and kept till ſpraring gay, and after that 
rate for every leſs numbet of ſheep, and 
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for a len time, in lieu of the tithe wool 
of ſoch ſheep, is good, Brinck/ow v. 
Fand, 1 5 314 
8. A cuſtom to pay one lamb inten; one 


lamb in nine, the parſon paying the 
owner one halfpenny ; i lamb in 
eight, paying the owner one penny ; 
one lamb in ſeven, paying the owner 
three halfpence ; no lamb in fix, the 
owner paying the parſon threepence ; 


no lamb in five, the owner paying the 
pan twopence halfpenny ; and fo one 
fi 


penny a piece for four, three, two, 
and one, on Sr. Mart, Day in every 
year, is good, Brinctlow v. Edmund, 
315 

. No tithes are due for the depaſturing 
of of ſheep from the time they are — 
until they are ſold, Poor v. Seymour, 


322 - 


10. In what caſe the ſetting out the tithe 
of lambs on Sr. Mark's Day is not good, 
Poor v. Seymour, 323 

11. A cuſtom to pay ſo much for every 
hog ſheep, wiz. ſheep that have been but 
once ſhorn, in lieu of their tithes, and 
of their wool as hog beep, and no tithe 
for the wool of their firff rearing as 
lam i is bad, Lathes v. Chriftian, 370 

12. A cuſtom to pay three halfpence for a 
top; and one penny for a ewe ſold after 

+ ſhearing time, and before Candiemar, is 
good, Poppl-well v. Hatfield, 399 

13. Tithes are not payable for the depaſ- 

turing of ſheep on ſtubble land or after- 


paſture, Chapman o. Keep, 424 


-.  SHILTON 
The lay impropriator of Shilten, in Mar- 
- wwickſbire, is not entitled to tithes ariſi 
in the manor of Barnacle, Hanſon v. 
Fielding, 255 


SHOBROOK. 
Tbe landholders in the pariſh of Shobrook, 


in Dew2«ſorre, pay certain moduſe; to the 


rector in lieu of tithes, Rowe v. the 
B. of Exeter, ; 136 


SHOPLAN D. 
The reftor of the pariſh of Shoplend, in 


CONTENTS. 


nexed, is entitled, in right of his eba 
ry, to the tithes of Lt Bored 
arm, ſituated in the iſland of Fonlasſ, 


SIMPSON, 
The cowkeepers in the townſhip of Sins. 


ſon, in the pariſh of Simson, in — 
inghamſhire, pay a modus of two ſhillin 
for every cow with calf, and one til. 
ling for every cow without a calf. at 
Chriſtmas yearly, in lieu of the tithes of 
the milk and the calf of ſuch cows, 
Hawes v. Goodman, 283 


SKEFFING TON, 


% Whether Grange Word Ces, in 
the pariſh of Skeffiagton, in Leiceſter h 
is part of the ancient incloſure formerly 
made of part of the lordſhip of Sifiry- 
ton, and ſubject only to a modus of ten 
unds a-year, as being a quarter part of 
the ſaid incloſure, Brown wv. Bearn:, 


27 


SKEFFLING. 
The impropriator of the pariſh of SIe 
- fling, in Yorkſhire, is entitled to the 
tithes arifing within that part of the 
manor of Bir/all which is within the 
ſaid pariſh ; for the ſaid manor, though 
parcel of the poſſeſſions of the difſolved 
abbey of 8. Martin Albemarle, is not 
tithe free, Holme v. Drinkrow, 422 


SODBURY. 


The vicar of Ol Sedbury, in Glouceftrr. 
ſhire, is entitled to the tithes of milk in 
kind, Jones v. Hughes, _ 288 


SOMPTING ABBOTTS. 


The impropriator of the rectory of Sen-. 
ting Abtotts, in Suſſex, is entitled to the 
tithes of the and corn on the two 
incloſures called Forebill and Crad/e5id 
in kind, Penßela v. Aldertos, 39 


SOUTHWOOD. 
See CanTLEY, 
SPRATS. 
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SPRATS. 


Sprats are titheable, Swaiman v. Bonner, 
! 39 


SPALDING. 


The impropriator of Spa/ding, in Lincoln. 
ſhirt, is entitled to the tithes of be 
[:iands in the ſaid pariſh, and of rhe 
Fens and the Commons which were for- 
merly parcel of the poſſeſſions of the 
abbey of Spaiding, Johnſon v. Mann, 

527 


STAINES. 


The impropriator of Staines, in Mi dals ſex, 
is excluſively entitled to dig up the ſoil 
in the chancel of the church, to make 

raves, and to licence the burial of the 
. therein, provided he keep the 
ſame repaired and ready for the cele- 
bration of divire worſhip, Coufſmater 
©. the Bite of London, 359 


STANDISH. 


The rector of S d, in Lancaſhire, is en. 
titled to all the tithes of hay, agiſtment, 
and potatoes, and to all other tithes, 
both great and ſmall, ariſing in the pa- 
riſh ; for though he holds and enjoys 
certain cloſes and parcels of ground, 
and a cottage rent of five pounds 
a.year, excluſive of the glebe lands, 
in right of the rectory, they are not in 
lieu of the tithes of agiſtment ; and the 
pretended threepenny mas, called /h 
« howje, bey, hen, and ya 4, in lieu of 
the tithes of graſs, poultry, and fuel, is 
void, Turton v. Clayton, 180 


STANINGFIEL D. 
The rector of Staning field, in Suffo/k, is 
entitled to the tithes of Hoy Weed, 
Heſey Wood, Rycreſt Word. and Coldbam 
Hail Farm, Barbage v. Rockewoed, 19 


$STAVERTON, 


Several nod in the pariſh of Stawrrion, 
in Dewenſbire, decreed to the vicar 
thereof, in lieu of the tithes of cyder, 
perry, milk, calves, colts, honey, wool, 
lambs, and firewood ; and the ſaid mo- 

lues eſtabliſned, Gould v. Prirce, 232 


STRADISHALL. 


1. The manner in which the rector of 
Srrad;ſpail;in Suffolk, is entitled to tithes, 
Keddingion v. Adamſon, 47 


2. There are moduſes in the pariſh of 


Stradiſpal, in Suffolk, of one ſhilling 
fora milch cow and her calf; of one pi 

or gooſe if there are ſeven, and if les 
none; of ſixpence for a lamb; and of 
fixpence an acre for graſs mown, Red- 
dington v. Nice, 62 


3. There are divers lands within the 


boundaries of Stradiſball, the tithes of 
which belong to the rector of Denfen, 
Keddington v. Nice, 63 


STOKE ABBOTTS. 


1. The rector of Stoke Abbotts, in Dor /et- 


/>'re, is entitled to the tithes of furze 
cut for ſale, of coppice wood though 
fed with cattle, of wool, and of lambs, 
in kind, and to Eftcr offerings, Phit- 
lips v. Symer, 228 


2, There is a modus in the pariſh of Stoke 


Ab/ atts of eightpence a year for a cow, 
and fourpence a-year for a heifer, pay 
t 


able at Eafter, in lieu of the tithe o 


milk and calves thereof, Phillips v. 
Cymery 239 


3. The pretended modus in this pariſh of 


three ſhillings and fourpence a-year for 
every ſcore of ſheep or lambs ſhorn out 
of the pariſh, in liea of the tithe of the 
wool of ſuch ſheep and lambs, diſ- 
allowed, P4i/-ips v. Symer, 230 


4 The pretended cuſtom of not paying 


the tithes of wood and furze, exce 

waen the furze was fold and the wood- 
lands not depaſtured, diſallowed, Phil- 
lips v. Syne'y 229 


$5. There is no cuſtomary payment in this 


pariſh in lieu of E /-r offerings ; and 
the parſon is bound to keep a bull for 
the uſe of the pariſh, Phillips v. Symer, 

230 


STOKE HAMDEN. 


The retor of Stoke „er Hamden, in 


Somer je. hir, is entitled to a moans of 
one pound, fix ſhillings, and eightpence 
a-year, in lieu of the tiches of Perberten 


Qqz Br:age 
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Bridge Mill; to twopence a-head for 
Ea/er offerings; and to the tithes of 


ow ſtuff, apples, and poultry, in 


nd, Pryor v. Shore, 525 


SPRATFTITLLDSER 


The rector of Strarfield/en, in Hampſpire, 
is not entitled to tithes for the depal- 
turing of ſheep on lands which had, 
during the ſame year, paid tithes either 
of corn or hay ; but he is entitled to 
the tithes of ſheep which had not po 
tithes of wool and lambs, or which 
were depaſtured for hire on lands that 
had not paid tithes, Chapmzn v. Keep, 


424 


STUBBLE. 


The haum or ſtubble of arable lands 
is not titheable, Hrinct va v. Edmunds, 

314 
2. Tithes are not payable for ſheep de- 
paſtared on ſtubble lands, Chapman v. 
Keep, 424 


STURTON, 


The vicar of Stur/on, in Nottinghamſhire, 
is entitled to tithes for depaſtuting cat- 
tle on h Cow Pe ture. thr Horſe Paſture, 
and the Cattle Gater, in the grounds 
called the Upz:r Ing and the Out Ing; 
but not to tithes for d-paſturing on 
after-graſs on grounds of which tithes 
were paid for the firſt crop, d d. 
Flower, 78 


S UD B UR V. 


The impropriators of the pariſh of $/, 
Gregory, and the chapelry of Sr. Peter, 
in Sudbury, in Sf A, are not entitled to 

agiſtment tithes for ſaddle horſes, cows, 
and other cattle fed and depaſtured, by 
freemen of Sudbary, on King's Mn /þ 
and Portman”; Croft, commonly called 
the Common, for which the ſaid freemen 
hare paid the paſture rates to the cor- 
poration of Sudbury, Underwood wv. 
Gibbor, 59 


SUNNING, 

The vicar of the pariſh of Suxxize, in 
Beri/hire, is entitled to the ſmal! tithes 
of the manor of Ea-{ywwhites ; of the 


meſſuage called Early Bartholomeny | 
of the farms called Beaſt Land: and 
bite Innings ; and to the tithes of all 
other lands in the ſaid pariſh, and in 
the chapelry of Earlywhr1t Knights, ex- 
cepting the tithe of corn, ſummer apples, 
hay, A, cava, mills, and fiſh, Hugh: 
v. Englefield, | 6 


2. The vicar of Sunsing is entitled to the 


tithes of <vi//ows grown and cut from 
the willow beds on the Eyorts within the 
pariſh, or to a modus of fix ſhillings 
a-year in lieu. thereof, but not to the 
tithes of B:1/inghur/t*s Mills, they being 
ancient mills, and never having paid 
tithes, Hughes v. Billingburſty 207 


SURRY, 


Part of he Mrald of the county of Surry 


is not tithe free, An/comb v. Stedaall, 
132 


The demeſne lands of the manor of Su7- 


tor, in Cheſhire, pay a modus of four 
pounds, ten ſhillings a-year to the im. 
propriator of Preſbury, in lieu of great 
and ſmall tithes, Leigh v. Fauconbergh, 

329 


SUTTON WALDRON. 
The rector of Sten Waldron, in Deor/t- 


ſire, is entitled to all tithes in kind 
ariſing on lands called % Dre, 10: 
Broskway, Sutton's Farm, Seades Tent- 
ment, Poulden's Common, and Still's Con- 
mon, Napier v. King, + 


SWINNERTON. 


The inhabitants of the pariſh of Swinzer+ 


ton, in Stofforo/hire, pay no tithes for 
wood felled therein, the ſaid pariſh ly- 
ing in the hundred of Pyrebill, in which 
there is a cuſtom to preſcribe in 208 
deci mando for the tithe of all wood cut 
or felled therein, Ny ves v. Fitæberbert, 
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TANDNMDCk. 


12 » = %m 


A TABLE OF CONTENTS. 


T, 


TANDRIDGE. 


The farmer of &. James the Apoſtle, in the 
pariſh of Tanar:dgr, in the county of 
Sorry, is entitled to tithes in kind of 
Tandridge M:2d, Hoary Mead, and Black 
Grove Coppice, lying in the Weald of 
Surry, from Gay Mead ſouthward, An/- 
comb v. Steddail, 131 


TANKERSLEY. 


The rector of Tanker/ley, in Yor kfbire, is 
only entitled to a medvs of one pound, 
ſix ſhillings, and eightpence yearly, at 
Eafter, in lieu of the tithes of the lands 
called 142 Park. on the ſouth fide of 
Pulley Brook ; to one ſhilling a- year, at 
Leammos, in lieu of the tithes of 75. 
Der eſue Land: of the manor of V ortley 3 
and to two ſhillings yearly, at Lammas, 
in lieu of the tithes of corn and grain 

ound at Wortley Mill; but he is enti- 
tled to the tithes of the two cloſes taken 
out of Hermit HII and of Etherflty 
Spring Weed in kind, Goodwin v. Wert- 


hey, 331 


TARE S. 


1. Tares cut green and given as fodder to 
cattle ſhall pay tithes, Hodgſon wv. 
Smith, 21 


2, Same point, S/eers v. Braſſer, 374 


TAVISTOCK. 

The rector of Tewiflech, in Devonſhire, is 
entitled to the tithes of Panty fe Wood, 
Stannidge Weed, of the tenement called 
Patawell, and the cloſe called Fuzford, 
Eagecombe v. Dan, 107 


eee. 
See MounTNESYNG, 


THORNBOROUGH. 


1. The lay-impropriator of Thornboreaugh, 
in Buckinghamſhire, enjoys a certain 
round, called the Par/onage Meadow, 

in lieu of the tithes ariſing on rhe Lot 
Meadows in the common fields of the 


pariſh, Hoedngrth v. Cobham, 


2. The lands called /e Chauntry Paflnres, 
in the pariſh of Thornborregh, in Buck- 


inghazſhire, pay a modus of ſixteen ſhil- 
lings and fourpence a-year to the vicar, 
in lieu of ſmall tithes, Weoodnorth v. 
Cotham, 227 


THORNE. 


The impropriator of 7ho-ne and Hotell. 


in Yorkjhire, is entitled to the tithes of 
wheat, willows, hop-poles, turkies, 
ducks, and fruit in N:-w Orchards in 
kind ; to the tithes of depaſturing 
barren cattle on th Commons in the pa- 
riſh of Torn, and on Dirch Marſh, Don- 
ble Briggs Cljer, Fleet Gro ves, and Mer 
Clo/es, in kind; to twopence a ſtatute 


acre forall r Moor Lands on the north 


ſide of Kirkbridge Cauſeway, and one 
penny an acre for all ſuch lands on the 
ſouth fide of the ſaid cauſeway, in lieu 
of tithe hay and paſturage ; to two- 
pence an acre for the Od Juggs, the 
Lana Erd, and Aſefield. and one penny 
an acre for the Low Grounds, Middle 
Marſh, and Fordall C!:fe ; to twopence 
halfpenny a year for every ancient 
houſe, orchard, and garden, in lieu of 
the tithes of firewood and fruit ; to one 
penny for every litter of pigs not ex- 
ceeding five, and twopence for every 
litter above that number; and to other 
moduſes in lieu of cows, calves, milk, 
foals, goſlings, cocks, hens, and bees ; 
and to twopence an acre in lieu of the 
tithe hay of che Fields, Wyke Ciaſes and 
Bradholme Cloſes, Church ( loſe Me adou, 
New Cleſe. and Gwwyune Cloſe, Popp e- 
awell v. Canby, 392 


THORPE. 


The impropriator of Thorpe, in Eher, is 


entitled to the tithes of Thorpe Farm 
in kind, Witherington v. Shtarcroft, 
74 


See RoTHERHA 3. 


TiL'To0M 
1. The vicar of Jen, in Leiceſterſhire, is 
entitled to his tithes in kind, excepting 
in the townſhip of Vaaboroug h. Smith 


. Freeman, 7 3 


6 2. Certain modiſes diſallowed, 73 
1 - TIRGE- 
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TIRCEHURS x. 


The farm called Maple/den, in the pariſh 
of Tirceburſt, in Suſſex, decreed not to 
be tithe free, although it was alledged 
to have been parcel of the poſſeſſions of 
the monaſtery of Roberrſbrigge, of the 
Ciftertion order, and in the manurance 
of the monaſtery at the time it was diſ- 
ſolved, Lord v. Turk, 201 


TITHES 


1. Tithes are due of common right; and 
therefore a vicar ſhall have tithes of 


lands lying in the pariſh, though no 


tithes have been uſually paid for ſuch 
lands, Fox v. Rutty, 162 


2, See alſo Otti well v. Barton, 165 notis 
3. In what caſe a vicar ſhall be entitled 
to tithes, although he was never en- 
dowed, Fox v. Barduel!, 338 


TORTWORTH. 


The rector of Tor/wwor'h. in Glonceflerfoire, 
is entitled to the tithes of Gay's Farm 
in kind, but only to a modus of one 
ſhilling in the pound on the values of 
Trelarnd's Farm and Reufſells Farm, Bull 
v. Till, | 174 


TOTTERWHELME. 


The farm called Tott-rawbelne, in the pa- 
riſh of Cre/combe, in Dorſerfbire, is not 
tithe free, Pollard v. Penn, 203 notis 


*FREGITH O. 


The particular manner in which the corn 
tl nes of Tregitbo, in Cornwall, are to 
be ſet out, Gregor v. Nicholas, 536 


TREWYLAN, 


The leſſees of the commendatory rector of 


Llanſarfraid, in Montgomeryſbrre, ate 
entitled to three-fourths of the tithes of 
the townſhip of Freier, except of 
Enfter offering>, milk, and lambs, to the 
tithes of which the vicar, together with 


the other fourth part of the laid tithes, 
is entitled, Dave v. Price, 9 


T RING. 


The impropriators of the pariſhes of 7ring 
and Wigginton, in Hirtfordfoirry ave en- 


CONTENTS. 


titled to the tithes cf Pexdley Park, in 
kind, Gore v. Tooey, .. - ned 


IV RATES. 


1, The tithe of turnips and other roots 
ſown in the fields belong to the rector, 
Newwtien v. Bird, | 35 


2. Turnips, on which the owner feeds his 
cattle, ſhall pay tithes, Criſpe v. Thee. 
bald, 52 

3- Tithes are due for turnips, though 
ſowed on the ground from which corn 
has been — and tithed, and though 
fed or pulled in the ſame year, Su- fen 
v. Digby, 319 

4. The perſon who rents the land and 
ſows the turnips is to pay the fithes 
thereof, and not the perſon to whom he 
ſells them merely for the * of 


being eaten off with cattle, tr/Caw 
v. Lt, 514 
W. 


WA D DIN GTO. 


The rector of Waddington, in Lincol»fpire, 
is entitled to the tithes cf milk and fol; 
in kind, Hill v. Barlow, 111 


WADHURST. 

The vicar of Hadburf, in Saſſex, is enti- 
tled to the ſmall tithes of Church Sele, 
Gregory's, Thayer i. Hiob Town, Mil 
Lazds, and Foxhiles, in kind, ili 
v. Dupleckh, 81 


WALTHAMS TO W. 
The mannet in which the impropriator of 

Walthamflow. in Ee, is entitled to 

tithes, Wakelzn v. He'lyer, 494 


WANSTEAD. 


The rector of Warftead, in Ex, is not 
entitled to the tithes of the lands which 
were formerly called % Ole Warren, 
the ſaid lands lying in the pariſh of 
Litth Iiford, Jon ve Ah, 417 


WARERORN. 
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WAREHORN, 


WEALDS. 


1. The rector of Warehorz, in Kent, is The weld of Surry, on the ſouth part of 


entitled to all tithes both great and 
ſmall, except of corn and hops, in kind 
Late v. Hodges, 210 


2. The ſuppoſed cuſtom that the reQor of 
Warehorn is only entitled to one ſhil- 
ling an acre for marſh land, and to four- 
pence an acre for upland, in lieu of the 
tithes of hay and all ſmall tithes ad- 
judged good ; but, on a re- hearing, 
declared to be not good not valid in 
law, Bate v. Hodges, 212 


3. The occupiers of narſb land, in the 

riſn of Warehorn, pay, on every 
— Day, to the rector, one 
ſnilling an acre, except when ſown with 
corn, grain, hemp, or flax, or planted 
with hops, in lieu of the tithes of hay 
and paſture and all ſmall tithes, except 
of hemp, flax, and hops, and fourpence 
an acre for every acre of »p/and, with 
the like exceptions, Bate v. Howland, 


257 
4. The ſame determination, Sidney v. 
Bate, 325 


WARKLEY. 


The rector of Warkley, in Devonſhire, is 
entitled to the tithes of a meſſuage 
called Newland,and of a piece of grourd 
called Chiefly Marſh, and to Eafter 
offer.ngs, Henwood v. Meck, 119 


WARTON, 
The eftate called Hi/der/fone, with a right 


of common on 7el.and Commen apputte- 
nant thereto. and the lands thereto be- 
longing in the pariſh of / arton, in Lan- 
caßbire, are tithe free, Lambert v. Cum- 


min, 215 


WARWORTH. 
The vicar of Warwwerth, in Nottingham- 


hire, is entitled to the ſmall. tithes of 


Banks Carr in kind, Matt, v. Fack- 
fon, 236 


WATHINGTON. 


See Lewes. 


ti e pariſh of Tandridge, is not tithe free, 
Anſcomb v. Steddall, 132 


WEEFOR D. 


The prebend of Mecſord, in the church of 


Luckfeld, in Staffordfhire, is not entitled 
to the tithes ot weod cut in the hun- 
dred of CH.; but he is entitled to 
the tithes of turnip», though ſown after 
the corn is reaped, and fed or pulled in 
the ſame year, Swynfen v. Digby, 318 


WELLON. 


The impropriator of the pariſh of Wellon, 


in Somer/o;ſb1re, is entitled to the tithes 
of all hay, cinque foil, - clover, and 
French graſs, ariſing in the hamlet of 
Haage, Coles v. Frapwell, 105 


WW ENLOCK. 
See LirIIR WexLock, 


WESTBURY. 


The vicar of W:fbury, in Glouceflerſoire, 


is only entitled to one penny a-year for 
every ancient garden, in lieu of tithe 
fruit and kerbs ; to one penny for every 
cow, in licu of tithe milk; and to five- 
p nce a pipe of cyder, in lieu of the 
tithe of the apples of which it is made; 
but he is entitled to the tithes cf calves 
in kind, Colchefter v. Rufſull, 373 


WESTERHAM. 


The impropriator of Vier ham, in Kent, 


and not the vicar, is entitled to the 
tithes of tares cut green and given to 
cattle, or cut green and harveſted, and 
made into winter fodder in the nature 


of hay, Steeg v. Braſſier, 373 
eiern 


The vicar of W:/hall, in Sul, is enti- 


tled to the tithes of clover ſeed, turnips, 
wool, pigs, geeſe, turkies, chickens, 
eggs, honey, wax, apricots, and ducks, 
in kind ; to twoperce for every perſon 
above fixteen years of :ge, in lieu of 
taſter offerings ; to the tithes in kind 

of 


2 
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of all hay ariſing on'new laid down 


 Lauds; to the tenth of the agiſtment of 
cows ; - 


all barren cattle, excepting 
to one penny an head for gaſt cows and 
dry cows; to twopence a head for milch 
cows; to fixpence a peck for hemp 


feed ; to a hearth hen, or ſixpence in 


lieu of the tithes of fire-wood ; to four- 
pence, in lieu of the tithes of apples, 
plumbs, peaſe and nuts; to one penny 
for every lamb under ten; to fourpence 
for every calf under ten; to one calf in 
ten when ſiye weeks old; to threepence 
an acre, in licu of the tithe of hay in 


Hardland Mea donau; and to fourpence an 


acre, in lieu of the tithe hay of Lea 
Meadow, Smith v. Baar, 434 


WEST PARLEY, 
| See PARLEY. 


WHEPSTED. 


1. The rector of M egfed, in Suffolk, is 
only entitled to fourpence an acre, in 
lieu of the tithes of graſs cut and made 
into hay; but this modus does not extend 
to elover or other artificial graſs fown 
on / he pfted Field, and made into hay, 
Gulls v. Horrex, 534 


2. The rector of I bepſted is only entitled 
to the whole of every tenth day's cheeſe 
made from the firſt of May to the firſt 
of Aug; the milk employed in mak- 
ing fuch cheeſe to be colleRed on the 
evening of the ninth day, and on the 
morning of the tenth day, the milk of 
every ninth evening being only once 
ſkimmed, Gu v. Horrex, 534 


WHIPSNADE. 


The rector of Wzaipſnade, in Bedſordſhi re, 
is entitied to the tithes of wood felled 
in Deadmany Weed and Fairleſs Spring, 
except of oak, aſh, maiden trees above 
twenty year's growth, and beach wood 
proceeding from ſtools of maiden trees 
above twenty year's growth, BIN v. 
Huh, 237 


A 

The cuſtomary manner in which the im- 
propriator of H²ν, in Yorkſhire, is 
entitled to the tithes of fiſh caught in 


2. Sec alſo Popple well v. Candy, 


ar 
3. but the rector of Mincoicł is entitled 


Nobis Hood's Bay, Biſhop of Norwich 
V. Grainger, > „ 540 


WICKHAM. 


The governor of Sir John Hoſtins's Hoſ. 


itat are the impropriators of B. 
ickham, in Kent, and entitled to the 


- tithes of tares cut green and given to 


cattle for fother, Hedg fon v. Smith, 
21 


WIGGINTON. 


'The pariſh of Wigginton, in Hertford. 


Shirt, is a rectory annexed to the rec. 
tary of Tring, in the ſaid county, and 
the impropriators thereof are entitled to 
the tithes of Peadley Park, in kind, 
Gore v. Toovey, 300 


WILLOWS. 


1. Willows cut and ſold for baſkets or 


other purpoſes pay tithes, Hughes v. 
Billingburſt, 207 


394 
WINWICK. 


1. The rector of Winquick, in Lancaſvire, 


is only entitled to one penny a year at 
Eafter as a modus, in lieu of the tithe 
hay ariſing on the lands belonging to 
New Hall, and on ſome land lying in 
Aſhton, in Mak: rfeld; on certain lands in 
Newton ; on certain lands in Richley, 
within Culcherh, in the ſaid pariſh of 
Wimwick, and on the lands in Aßpton, 
called Calland's Eftate, Finch v. Ger- 


rard, f 222 


2. The two ancient meſſua called 


Gar:/weod Hall and Byrn Hall, in Ab- 
ton, in Makerfield, in the ſaid pariſh of 
Winwick, pay a modus of one pound fix 
ſhillings and eightpence, in lieu of tithe 
hay, ſmall tithes, and Eaſter offerings 
yearly arifing thereon, Finch v. Ged- 

223 


to the tithes of depaſturing dry, barren, 
and unprofitable cattle on all the lands 
of the pariſh, excepting thoſe belong- 
ing to Gartjwoed Hall and Byrn Hall, 
for he does not enjoy Winwick Hall in 
lieu of theſe tithes, Finch v. Gerrard, 


223 
WISBEACH. 
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2 WISBEACH, | 
The rector of Wiſteach St. Peter, in the 


Ie of Ely, is entitled to the tithes of 


corn, grain, and hay, ariſing on all 
lands in the manor of Hix:of}, otherwiſe 
called Thalame's Drove, Creſſe v. Ward, 

: | + 354 


., WONERTH. 


The cuſtom of the pariſh of Monerth, in 
Surry, is, that the farmer ſhall make 
the mowing into graſs cocks, and the 
rector make it into hay on the land, Sed 


WOOD. 


1. Wood felled and ſold, to be converted 
into charcoal, ſhall pay tithes, Jerden 
. Jenkins, 145 


2. The wood lands lying in the Fo-, of 
+ Dean, which have been ar ted or 
grubbed up, and converted into arable 
or paſture land, ſhall pay tithes, Evans 
v. Neville, 214 


3. A caſtom, that woodlands ſha!l not pay 
tithes when fed and depaſtured, diſal- 
lowed, Phillips v. Symes, 229 


4. Oak, aſh, maiden trees above twenty 
year's growth and beech wood proceed- 
ing from ſtools, originally maiden trees 
above twenty year's growth, are not 


titheable, Brby v. Huxley, 238 
5. Aſpen trees are titheable, Biby v. Hux- 
ley. a 238 


6. The loppings and toppings of trees a- 
bove twenty year's growth. and wood 
uſed in making or repairing the fences, 
of the farm on which it is cut, or burned 
in the family of the owner, pay no 
tithes, T homp/on v. Holt, 271 


7- Wood cut from hedgerows and made 


into faggots, ſhall pay tithes, Zend 
v. Kemblez 345 


8. A cuſtom to pay a Joake hen on Sr. © 


as's Day, in lieu of the tithes of 
hearth wood, honey, and apples, is good, 
Burſflem d. Spencer, 381 


9. Faggot wood and billets made from 
top wood cut from trees above twenty 


year's growth before they were made 
pollards, not titheable, Morden v. 
8 Kxig bt, 45 478 


WOODHOUSE. 


The lands called Woodbouſe Farm, lying 
near the pariſh of Fifield Brabant, in 
Wiltfire, pay tithes to the rector of 
the pariſh of Bower Chalt, Shuttle 


avorth V, Geld, 83 | 


WO OIL. 

1. If a farmer take in ſteep belonging to 
a ſtranger to agiſt during the winter, and 
they lamb on the paſture, no tithes are 
payable for the wool, Szith v. Row- 
el t, 89 

2. A cuſtom to pay one fleece of wool, or 
the value thereof, for every one hun- 
dred and twenty ſheep brought into a 
pariſh after Candlemas Day, for every 
month they are depaſtured therein un- 
til and after clipping day, is void, Han- 
tin v. Fotheringham, 184 


3. A modus of one penny a fleece for every 
ſheep kept the whole year in the pariſh ; 
and a halfoenn a fleece for every ſheep 
wintered elſewhere, is good, Cockcroft 
v. Utley, 221 


4. A modus to pay three ſhillings and 
fourpence a- year at Eaſter, in lieu of 
the tithe weol of every ſcore ſheep or 
lambs ſhorn out of the pariſh, diſallow- 
ed, Phillips v. Symes, 229 


5. A cuſtom, th.t the occupier of land 
hail, at Mraſummer, leave at or in the 
chancel of the church, the tenth fleece 
of all ſheep ſhorn duricg the preceding 
year, is good, Gould v. Pearce, 233 


6. A cuſtom not to pay tithes for the odd 
fleeces of wool, until by the purchaſe 
cf more ſheep they ſhall amount to ten, 
is bad, Egerton v. Still, 251 


7. A cuſtom to pay ſo much for lambs 
when they come to be hog-ſberp ; that 
is after they have been once ſhorn, in 
lieu of their tithe wool as g- Heep, and 
no tithe for the wool of their fir? e 
ing as lamb:, is bad, Laithes v. Chris 
tiany 356 

8. A cuſtom, that the wool cf ——_ 

I at 
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that is, thoſe ſheep that have been ſhorn 
more than once, ſhall be bound up in 
bundles immediately after the ſheep are 


ſhorn, the bundles weighed, and the 


tenth part thereof, by weight, deliver- 
ed to the vicar, without ſhewing him 
the remaining nine parts, is bad, Chri/- 
tian v. Wren, 
9. A cuſtom, that the vicar, on notice 
given him of the ſhearing day, ſhall 
take every tenth fleece as it comes from 
the hands of the ſhearer, and that all 
add fleeces ſhall go over on account to 
tie next ſhearing day, is bad, Pearce v. 
Hall, N 
10. Wool is titheable to the parſon of the 
riſh in which the ſheep were ſhorn, 
although they were wintered in another 
pariſh, Robinfon v. Tunſtall, 486 
11. Tithes are not due for the wool of 
ſheep killed for the uſe of the owner's 
family, Robinfon v. Tunflall, 486 


WOOLASTON. 


The rector of Worlafton, in Gloucefter- 
Hire, with the chapelry of Alvington 
arinexed, is entitled to both the great 
and the ſmall tithes of the pariſh, 


Grifith v. Hughes, "oo 
 WYBERTON. 


x. There is a cuſtom in the pariſh of 
Wyberton, in Lincolnſhire, to pay the 
reQor threepence a ſheep for all ſheep 

kept on the common fen in winter, and 

between Candlemas Day and Shear- 
ing day, in lieu of all the tithes of 
fach ſheep, Shaw v. Brumpton, 82 


2. The rector of Wyberten is entitled to 


his other tithes in kind, 83 


END OF THE SECOND VOLUME« 


357 no/is 


WYBONBURY. 


The biſhop of Litebfeld and Coventry, 
"as impropriator of the pariſh of #. 
bonbury, in Cheſhire, is entitled to the 
tithes of hay ariſing in the hamlets 

of Charlion, Blackenbam, and other 

places in the pariſh, Zabot v. $4. 
mon, 7 


WVYICLIFF E. 


The rector of Wyclife, in Yorkfire, is 

entitled to the A of lambs, though 
yeaned out of the pariſh ; to the tiches 
of the wool of ſheep wintered out of 
but ſuorn in the pariſh; to the tithes 
of milk, although the farmer kee 
and feed the tithe calves on milk until 
Michaelmas, He is alſo intitled to the 
tithes of corn growing on headlands, 
Robinſon v. Tunſtall, 486 


Y. 


; i Þ. + In 
1. The rector of Tate, in Glouceſferſpire, 
is entitled to the great and ſmall 
tithes of the whole of Line Hill and 
Yates Court Farm, Maſon v. Simplon, 
2 
2. Certain moduſes diſallowed, Major 


v. Oxwith, 71 notis 


YELLAND. 
See Wax rox. 
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